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ERRATA. 

Fage    79.  liiiel&,for'<antd"read<«SQ.j&.*' 

194.  marginal  note,  lines  14,  15.,  for  <<  dealing  "read  <*  dealings." 

S56.  marginal  note,  lines  20,  31.,  dele  <*  to  warrant  a  prohibition." 

line  29.,  after  '*  necessary  "  add  ^  in  order  to  shew  jurisdiction. 

375.  line  14.,  for  '•JUgma*'  read  <«  Rex.** 

391.  marginal  note,  line  12.,  for  <<  respondents^ "  read  <' appellants'." 

547.  note  (a),  line  3.,  for  •<  iiar  "  read  *•  Regina.** 

708.  marginal  note,  line  4.  from  bottom,  for  «  plaintiff'*  read  '*  defendant" 

7SS.  lines  6,  8,  9,  19.,  for  «  plea"  read  **  aTOwry.*' 

751.  line  16.,  for  **  was  within  "  read  **  was  not  within." 
23.,  for  "  they  were  "  read  "  the  claimant  was." 
29.,  for  **  company,  in  their  "  read  **  claimant,  in  his,* 

903.  line  8.,  for  *•  Begma**  read  « lUx.** 


CASES 

ARGUED  AND  DETERMINED  1842. 


THE    QUEEN'S    BENCH, 


EASTER  TERM  AND  VACATION, 

V.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this  Terra  and 

Vacation  were 

Lord  Denman  C.  J.  Williams  J. 

PaTTESON  J.  Vl^IGHTMAN  J. 


Merchant  against  Frankis.  ^Sinelii 

THE  defendant  was  taken  on  a  ca.  sa.  at  the  suit  of  A  defendant 
arrested  on  a 

the  plaintiff^  directed  to  the  sheriff  of  Gloucester-  ca.  sa.,  and  dis- 
charged by 
shire^  but  moved  for  and  obtained  an  order  for  his  dis«  reason  of  ir- 

charge  out  of  custody  on  the  ground  of  irregularity,  be  uken  on  a 
The  plaintiff  on  the  same  day  sued  out  another  ca.  sa.  ^p^"  thTlsanie 
on  the  same  judgment,  and  sent  it  to  the  sheriff,  who,  j"dg™«"*- 
receiving  it  by  the  same  post  with  the  order  for  dis- 
charge, detained  the  defendant. 

J.  Gray  now  moved  for  a  rule  to  shew  cause  why  the 
defendant  should  not  be  discharged  o|it  of  custody.    The 
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defendant  could  not  be  arrested  a  second  time  under  the 
same  judgment.  A  similar  question  arose  in  Tamers  v. 
Newton  (a),  and  was  considered  doubtful,  and  not  de- 
cided. M^Cormick  v.  Meltotijijb)  seems  indeed  an  au- 
thority against  this  application ;  and  the  language  of 
Parke  B.  there,  as  reported  in  3  Daid.  P.  C.  (c),  is 
somewhat  stronger  than  in  the  report  by  Cromptouj 
Meeson  and  Roscoe.  There  does  not,  however,  appear  to 
be  any  case  in  which  a  second  arrest  under  these  cir- 
cumstances has  been  directly  held  good. 


Lord  Denman  C.  J.    There  is  no  doubt  on  the  point. 
Mr.  Grot/  has  shewn  cause  against  his  own  motion. 

Patteson,  Williams,  and  WiGHxafAN  Js.,  con- 
curred. 

Rule  refused  (d). 

(a)  1  Q.B.  319. 

(6)  lCro.M.4:  Ii.525,  S.C,S  T^.  147.         (c)  SDowLP.C.SlS. 

(d)  See  ColUnt  ▼.  Bemtmoni,  10  A.  ^  E.  285. 


4prtf  18th. 


Adams  against  Palk. 


In  an  action  on  A  SSUMPSIT.  First  count  on  a  bill  of  exchange  for 
d^ge^""  *^^»  ^^^^  ^y  defendant  2d  March  1840,  payable 

which  there  is     ^^  plaintiff,  thirty  days  after  date.     Counts  on  an  in- 

no  plea  of  pay-  ^  ^  j         j 

menij  Meg.  Gen,  debitatus  for  iTOods  sold  &c.,  money  had  and  received, 

2Vm.  1838  pre-  ^  ^ 

▼enu  the  de-      and  on  an  account  stated.    Pleas.  1 :  As  to  all  except  the 

fendant  from  ,      r   i  •       i 

giving  eTideoce  first  count,  and  except  also  Is.  parcel  of  the  sums  in  the 

of  payment, 
though  it  be 

tendered  only  for  the  purpose  of  shewing  that  the  jury  ought  not  to  give  damages  in  re- 
spect of  interest,  as  no  priucipad  sum  bearing  interest  was  due  in  any  part  of  the  period  for 
which  interest  is  claimed. 


V.  VICTORIA.  S 

residue  of  the  declaration  mentioned,  non  assumpsit   2:   Queen's  Bench. 

1842. 
(except  as  aforesaid)  that  the  action  did  not  accrue  within   '____ 

six  years.  S:  (except  as  aforesaid)  payment.  4:  (ex-  Adams 
cept  as  aforesaid)  a  set-off.  5 :  as  to  the  part  excepted  Palk. 
and  not  yet  pleaded  to,  payment  of  41/.  I85.  into  court, 
denying  damages  ultra.  Replication  taking  issue  on  the 
first  plea,  and  giving  answers  to  the  second,  third,  and 
fourth,  on  which  the  defendant  afterwards  took  issue; 
and,  to  the  fifth,  damages  ultra,  on  which  defendant 
took  issue. 

The  cause  was  tried  before  Gumey  B.  at  the  Surrey 
Spring  assizes,  4th  April  1842.  No  evidence  was  given 
on  the  indebitatus  counts;  and  the  first  and  second 
issues  were  found  for  the  defendant,  the  third  and  fourth 
for  the  plaintiff.  On  the  fifth  it  appeared  that,  if  the 
sum  mentioned  in  the  bill  was  really  due,  the  amount 
paid  into  court  was  too  little  by  one  year's  interest.  An 
additional  sum  su£Scient  to  cover  that  had  been  paid  into 
court  under  a  Judge's  order,  on  the  dOth  March :  but 
(which  was  not  discovered  until  after  the  jury  had  been 
sworn)  the  plea  had  not  been  amended;  and  the  defend- 
ant was  not  prepared  with  evidence  of  the  additional 
payment  into  court.  The  defendant  then  tendered  evi- 
dence of  the  bill  having  been  paid  in  1840,  for  the  purpose 
of  shewing  that  the  sum  paid  into  court  was  sufiicient  to 
cover  all  the  interest  that  was  ever  due.  The  learned 
Judge  thought  that,  as  there  was  no  plea  of  payment,  the 
evidence  was  inadmissible ;  but  he  suffered  the  evidence 
to  go  to  the  jury,  in  order  to  take  their  opinion  on  the 
fact  of  payment.  The  jury  found  that  the  bill  was  paid 
in  June  1840;  and,  under  the  direction  of  the  learned 
Judge,  a  verdict  was  entered  for  the  defendant  on  the 
first  and  second  issues,  for  the  plaintiff  on  the  third  and 
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Volume  III.    fourth,  and  for  the  plaintiff  on  the  fifth,  damages  405. ; 
leave  being  reserved  to  move  to  enter  a  verdict  for  the 


^»^»»        defendant  on  the  fifth  issue,  if  this  Court  should  think 
Palk.        t|,3^  ^ijg  evidence  was  admissible. 

Peacock  now  moved  accordingly.  The  jury  were  not 
bound  to  give  interest;  Du  Belloix  v.  Lord  Water- 
park  (a) :  the  defendant  was,  therefore,  entitled  to  shew 
that  the  debt  did  not  carry  interest.  In  this  latter  re- 
spect the  case  was  analogous  to  that  of  the  tender  in 
Dent  V.  Dunn  (A).  lUg.  Gen.  Trin.  18S8  (c),  that 
*^  Payment  shall  not  in  any  case  be  allowed  to  be 
given  in  evidence,  in  reduction  of  damages  or  debt,  but 
shall  be  pleaded  in  bar,"  cannot  apply  to  cases  in  which 
payment  could  not  have  been  pleaded :  the  interest  here 
is  merely  damages,  which  cannot  be  pleaded  to:  the 
defendant,  therefore,  had  a  right  to  give  the  payment  in 
evidence  in  mitigation  of  damages. 

Per  Curiam  {d).  After  the  defendant  had  paid 
412.  185.  into  court  on  a  bill  for  40il,  the  plaintiff  could 
not  expect  that  the  defendant  would  attempt  to  prove 
payment  of  the  principal.  The  case  falls  within  the 
General  Rule. 

Rule  refused  (e). 

(a)  1  D.i  R.  16.  (6)  S  Camp.  S96. 

(c)  sjtff  E.  ssa 

,    (d)  Lord  Denman  C.  J.,  Paite$on^  WiWams,  and  IFi(^A/fiiaii  Js. 

(e)  Bot,  under  tbe  drcamstaiices,  the  Court  aUowed  the  defendint 
time  to  more  for  a  new  trial  on  affidafit. 


V.  VICTORIA. 


Queen^s  JSenchm 
1842. 


Chablottb  Fouot'Ain  against  Henry  Milford  ^JSfisih 
Boodle  and  Fanny  his  Wife. 


c 


ASE  for  libel.    The  declaration  was  in  the  usual  In  an  action 

for  an  alleged 

form,  charging  special  damage.    Plea :  Not  guilty,  libel,  contained 
Issue  thereon.   On  the  trial,  before  Lord  Denman  C.  J.|  to  inquiries 
at  the   sittings  in  Middlesex  after  last  Hilary  term,  it  ^'^^^otl 
appeared  that  the  plaintiff,  a  young  person  who  had  JJJJ^ff^. 
been  educated  for  a  governess,  was  engaged  by  the  bii»hc«*^«© 
defendant,  Mrs.  Boodle^  in  November  18S9,  as  daiW  jury,  if  there  it 

any  evidence,  as 

governess  to  instruct  young  children;  which  employ-  matter  of  fact, 
ment  she  retained  about  fourteen  months.      During  complained  of 
that  period,  Mrs.  Dumergue^  sister  in  law  of  the  de-  ^1,^  defendant's 
fendants,   being    in  want  of  an   instructress  for  her  Jjl^trJ^S^VTof 
children,   Mrs.  Boodle   recommended  the  Jplaintiff  to  op>n|^  *J»* 

^' V  ^®  defendant, 

her  for  that  purpose;  and,  in  September  ,1%^^  a  Mr.  in  giving  the 

not  really  act 
on  the  opinion 


nfe. 


Stewart  wanting  a  person  to  instruct  his  wit^,  ^  very  not  really  act 

'  ^  on  the  opinior 

young  lady,  in  the  several  branches  of  a  plain  Eng^  which  he  pro- 
lish  education,  Mrs.  Boodle  recommended  the  plaintiff  entertained, 
to  him  for  that  purpose.     From  the  19th  to  the  2Sd  of  having"becn 
November  1 84.0,  the  plaintiff  was  prevented  by  illness  from  d™f^^7a^j^ 

governess  to 
her  children  for  upvrards  of  a  year,  during  which  defendant  twice  recommended  her 
to  other  similar  situations,  was  dismissed  in  an  abrupt  manner,  without  cause  assignedi 
snd  lost  a  new  engagement  in  consequence  of  defendant  giving  the  following  answSn 
to  an  inquiry  respecting  her  qualifications:  <*  I  parted  with  her  on  account  of  her  ' 
competency,  and  not  being  ladylike  no#  good-tempered :  *'  to  which  a  postscript^"!!?  / 
added,  *'  May  I  trouble  you  to  tell  her  that  this  is  the  third  time  I  have  be^Rre- 
ferred  to.  I  beg  to  decline  any  more  applications.**  The  plaiiitifF  gave  general^aderice 
of  her  competency,  ladylike  manners,  and  good  temper.  The  previous  applioS^ii^ re- 
ferred to  in  tlie  postscript  were  on  the  occasions  on  which  defendant  had  recc^minided 
plaintiff  to  other  situations.  No  evidence  was  given  for  the  defendant.  '  :loeft^udge 
directed  the  jury  that  the  communication  was  privileged,  unless  there  was  direct  evidence 
that  it  was  influenced  by  some  malicious  feeling ;  but  that,  if  a  prima  facie  case  of  in- 
tentional falsehood  had  been  made  out,  the  defendant  ought  to  have  shewn,  and  could 
not,  under  the  circumstances,  have  had  much  diflSculty  in  shewing,  the  assertion  to  have 
been  made  under  a  belief  of  its  truth  ;  and  that  the  question  was  whether,  looking  at  the 
whole  case,  there  was  sufficient  proof  that  defendant  had  been  influenced  by  an  improper 
fcding. 
HMf  that  the  direction  was  right,  and  that  there  was  evidence  of  malice  for  the  jury. 
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Foiume  IIL  attendiniT  at  Mrs.  Boodles ;  and,  on  her  return  to  her 

1842* 
*  employment  there,  a  letter  was  given  to  her  from  Mr&. 


FooKTAiK  Boodle^  dated  19th  November^  informing  her  that  her 
BooDLs.  ser^ces  would  not  be  required  beyond  the  1 9th  of  De^ 
cemberj  but  without  assigning  any  reason.  At  the  latter 
date  she  ceased  accordingly  to  instruct  the  defendants' 
children.  In  September  1841,  plaintiff  was  about  to  be 
engaged  by  a  Mrs.  Norsworthy  as  instructress  for  her 
children ;  and  that  lady  applied  by  letter  to  Mrs.  Boodle 
respecting  the  plaintiff's  character,  in  the  following 
terms.  "  I  shall  be  obliged  by  your  informing  me 
whether  you  consider  her  competent  to  undertake  the 
instruction  of  little  girls  from  nine  to  thirteen  years  of 
age  (with  assistance  in  music  only),  and  if  you  were 
perfectly  satisfied  with  her  tuition ;  also  for  what  reason 
you  declined  her  attendance ;  and  whether  you  consider 
her  a  person  of  good  principles  and  ladylike  deport- 
ment, of  a  mild  but  firm  disposition.  I  will  thank  you 
to  reply  to  this  question  at  your  earliest  convenience ; 
and  for  any  other  observations  you  may  think  proper  to 
make  I  shall  feel  obliged."  To  this  application  Mrs. 
Boodle  replied  in  the  following  letter,  the  alleged  libel. 
"  In  answer  to  your  enquiries  respecting  Miss  Fouti" 
tain,  I  beg  to  say  she  had  to  instruct  five  of  my 
children  from  three  to  nine  years  old ;  it  is  about  a 
twelvemonth  since  I  employed  her,  and  she  taught  them 
as  a  daily  governess  for  fourteen  months,  and  engaged 
herself  to  teach  everything  but  music,  which  she  knew 
nothing  of;  and  I  parted  with  her  on  account  of  her  in- 
competency and  not  being  ladylike  nor  good-tempered. 
When  I  engaged  her  she  recommended  a  young  friend 
of  her's  to  teach  the  music,  whom  I  was  much  pleased 
with;  and  I  discontinued  her  services  when  I  took 
another  governess."    To  this  was  added  a  postscript : 
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^  May  I  trouble  'you  to  tell  her  that  this  is  the  third  Queen*s  Bench. 
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time  I  have  been  referred  to.  I  beg  to  decline  any  more 
applications."  Mrs.  Norswort/n/^  in  consequence,  broke  Fouhtaik 
off  her  engagement  with  the  plaintiff,  which  was  the  Boodlk. 
special  damage  complained  of.  The  two  applications 
alluded  to  in  the  postscript  were  those  of  Mrs.  Du^ 
wiergue  and  Mr.  Stewart.  General  evidence  was  given 
of  the  plaintiff's  competency,  good  temper,  and  manners, 
by  witnesses  who  were  her  personal  friends.  There 
was  no  direct  evidence  of  the  ground  of  dismissal.  The 
counsel  for  the  defendants  contended  that  the  commu- 
nication was  privileged:  but  the  Lord  Chief  Justice 
refused  to  nonsuit  the  plaintiff;  and,  no  evidence  being 
given  for  the  defendants,  told  the  jury  that  a  party  in 
making  such  a  statement  is  bound  to  speak  the  truth, 
but  is  not  to  be  challenged  to  prove  the  truth  of  his 
statement,  unless  there  is  direct  evidence  that  the  com- 
munication was  influenced  by  some  malicious  feeling; 
that,  if  there  was  here  a  prima  facie  case  of  the  state- 
ment being  untrue,  the  defendants  were,  under  the  cir- 
cumstances, called  upon  to  shew  it  to  be  what  the  writer 
thought  to  be  true :  and  that  the  question  for  them  was, 
whether,  looking  at  the  whole  case,  there  was  su£Scient 
proof  that  Mrs.  Boodle  in  writing  the  letter  had  been 
influenced,  by  some  improper  feeling  towards  the  plain- 
tiff to  make  a  false  statement  knowingly.  Verdict  for 
plaintiff:  damages  60/. 

Kelly  now  moved  for  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trial,  on  the  grounds  of  mis- 
direction and  of  the  verdict  being  against  the  weight 
of  evidence.  There  was  no  evidence  for  the  jury  that 
the  statement  was  malicious.  [Lord  Denman  C.  J. 
There  is  no  dispute  as  to  the  law,  which  is  as  laid 
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BOUOLK. 


down  in  Child  v.  Affleck  (a).  But,  if  the  party  states  an 
.  untruth,  is  not  that  some  evidence  of  malice?]  To  what 
extent  is  the  master  bound  to  prove  the  truth  ?  He  may 
be  convinced  of  his  servant's  dishonesty,  at  the  same 
time  that  he  is  unable  to  give  evidence  of  it.  Though 
there  may  be  circumstances  making  it,  in  any  particular 
case^  a  proper  question  for  the  jury,  whether  there  was 
malice,  it  is  generally  a  question  for  the  court ;  otherwise, 
if  on  any  prima  facie  evidence  of  untruth  the  case  is  to 
go  to  the  jury,  the  master  has  no  protection  at  all.  The 
court  must  say  that  there  is  proof  of  malice  and  of  false- 
hood, [Lord  i>f7ti»/m  C.  J.  Falsehood  is  evidence  of 
malice.]  There  was  not  the  least  trace  of  any  unkind 
act,  but  the  contrary :  the  conduct  which  is  relied  on 
as  evidence  of  untruth  is  destructive  of  the  notion  of 
malice.  [Lord  Denman  C.  J.  That  vris  put  to  the 
jury  as  evidence  negativing  malice.]  Mrs.  Boodle  was 
bound  to  answer  Mrs.  Norsworthys  letter  as  well  as 
she  could,  or  not  at  all :  the  latter  course  would  pro- 
bably have  been  the  more  prejudicial  to  the  plaintiff. 
Her  answer  was  on  a  matter  not  of  fact  but  of  opinion. 
[Lord  Denman  C.  J.  The  reason  for  the  discharge  was 
a  matter  of  fact]  It  was  so;  but  there  is  no  such 
thing  as  a  privil^ed  communication,  if,  where  the 
master  says  he  has  discharged  for  incompetency,  and 
there  is  no  direct  evidence  of  the  ground,  the  opinion 
of  the  plaintiff's  personal  friends,  in  his  favour,  is 
sufficient  proof  of  malice  or  falsehood.  [Lord  Den^ 
man  C.  J.  Suppose  the  master  says  in  the  morning 
that  his  servant  is  perfectly  honest,  dismisses  him  in  the 
evening,  and  says  next  day  that  he  turned  him  off  for 
dishonesty,  and  that  he  had  known  it  some  time.  You 
may  convict  a  party  of  telling  a  wilful  untruth,  from 

(a)  9B.^C.  403. 
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his  own  conduct  Here  the  plaintiiF  undertook  to  Qiueen*$  Bench. 
prove  that  the  statement  was  false  to  the  defendant's 
knowledge;  and  the  question  related,  not  to  a  simple  Fountaih 
fact  like  felony,  of  which  there  might  have  been  an  Boodli. 
immediate  discovery,  but  to  general  competency,  which 
the  defendant  must  have  known  all  the  year.]  The 
evidence  consisted  of  the  opinions  of  personal  friends 
of  the  plaintiff,  and  two  recommendations  by  the  de- 
fendant: if  these  constitute  a  case  for  the  jury,  no 
person  can  give  a  character  which  is  at  variance  with 
any  former  expression  of  opinion.  [Patieson  J.  On 
these  pleadings  could  the  defendants  prove  the  truth  ?] 
They  might,  to  negative  malice.  [Lord  Detiman  C.  J. 
If  not,  the  summing  up  was  quite  wrong:  for  the  jury 
were  told  that  there  was  no  doubt  that  the  defendants 
might  rebut  the  primft  facie  case  by  shewing  the  truth  (a)]. 
All  the  earlier  authorities  shew  that,  to  get  rid  of  the 
privilege,  the  plaintiff  must  shew  the  statement  to  have 
been  both  false  and  malicious ;  but,  if  the  law  be,  as  it 
was  laid  down  to  the  jury  here,  that,  if  the  plaintiff 
proves  a  primft  facie  case  of  untruth,  the  defendant  is 
called  upon  to  shew  that  the  fact  was  as  he  represented, 
any  thing  is  prima  facie  evidence  of  malice.  [Lord 
Denman  C.  J.  I  should  have  directed  the  jury  that 
there  was  no  prima  facie  evidence,  had  there  not  been 
evidence  of  the  defendant's  conduct  (being  inconsistent 
with  the  opinion  given.]  There  has  been  no  instance 
in  which  the  communication  has  been  held  not  privi- 
leged, where  the  only  statement  has  been  in  answer 
to  an  inquiry  about  character:  there  has  always  been 
some  stepping  out  of  the  way.     In  Child  v.  Affleck  (i) 

(a)  See  tbe  doubt  expressed  at  N.  P.  by  Lord  TenUrian  in  Pattiton 
V.  Jone$,  SB.i  C,  578.  582. 
(6)  9  P.  J-  C.  403. 
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.  Foiume  IIL     the  circniDStanoes  were  more  strongly  in  favour  of  the 

\__  plaintiff  than  here.     {PatUson  J.     In  that  case  there 

FouMTAiv  ^as  no  proof  of  falsehood :  nothing  but  the  letter  itself.] 
300DLB.  Proof  of  falsehood  is  not.  essential :  it  is  only  a  mode 
of  proving  malice.  The  circumstances  here  are  very 
different  from  those  of  other  cases  in  which  the  ques- 
tion was  submitted  to  the  jury;  Pattison  v.  Jones {a\ 
Sogers  V.  Clifton  {b).  In  Weatherston  v.  Hawkins  {c) 
it  was  held  distinctly  that  there  must  be  proof  of  malice 
as  well  as  of  falsehood:  in  the  present  case,  and  in 
some  others  at  Nisi  Prius,  falsehood  has  been  con- 
sidered evidence  of  malice.  [PattesonJ.  Falsehood 
in  fact  is  no  proof  of  malice,  unless  the  proof  involves 
knowledge  of  the  truth.]  At  all  events  the  verdict  here 
is  against  the  weight  of  evidence.  [Lord  Denman  C.  J. 
(after  stating  the  evidence).  The  question  put  to  the 
jury  was,  whether  Mrs.  Boodle  had  made  a  &lse  state- 
ment knowingly.  I  followed  the  judgments  of  Bayley  J. 
and  Utiledale  J.  in  Ckild  v.  Affleck  (d) :  Bayley  J.  said 
there  that  in  Sogers  v.  Clifton  {b)  "  evidence  of  the 
falsehood  of  the  imputations  was  given,  which,  inde- 
pendently of  the  contents  of  the  alleged  libel,  raised 
the  question  whether  they  had  been  written  bona  fide." 
Utiledale  J.  sud,  <*  If,  indeed,  the  plaintiff  had  dis- 
tinctly proved  the  falsehood  of  the  statement,  the  case 
would  have  assumed  a  different  shape."  We  all  agree 
in  the  view  of  the  law  there  taken.  Mere  falsehood  is 
certainly  no  disproof  of  bona  fides:  but  there  were 
other  circumstances  in  the  case;  and  the  two  recom- 
mendations cut  both  ways.  They  shewed  an  absence 
of  previous  ill  will ;  but  they  also  shewed  that,  when 
they  were  given,  Mrs.  Boodle  had  found  nothing  wrong 

(a)  S  B.ffC.  578.  (6)  S  B.  i  P.  587. 

(c)  IT.R.  lia  (d)  9B.^C.403. 
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in  the  plaintiff.     I  said  that  the  character  was  on  a  Queen*t  Bench. 

matter  of  opinion ;  but  that,  if  Mrs.  Boodle  had  given 

a  character  which  she  did  not  believe  the  plaintiff  to      Fodntaiw 

V. 

deserve,  that  was  evidence  of  ^malice.  I  certainly  told  Boodlb. 
the  jury  that,  if  the  plaintiff  had  made  out  a  prima  facie 
case  of  £dsehood,  the  defendants  could  not,  under  the 
circumstances,  have  had  much  difficulty  in  shewing  a 
foundation  for  the  statement.  The  length  of  time  dur- 
ing which  the  plaintiff  had  remained  in  the  defendants' 
service  might  tend  to  shew  that  the  character  last  given 
was  the  result  of  malice;  and  there  was  also  the 
additional  fact,  which,  as  I  thought,  deserved  to  be 
considered,  of  the  ungracious  intimation  as  to  two 
former  applications  for  a  character.  The  main  ques- 
tion is,  whether  there  was  any  evidence  of  malice. 
Patteson  J.  If  there  was  any  evidence  for  the  jury, 
there  can  be  no  doubt  that  it  was  rightly  left  to  them. 
If  the  plaintiff  makes  out  a  prima  facie  case  of  malice, 
it  certainly  lies  on  the  defendant  to  answer  it:  when 
it  is  said  that  he  must  prove  the  truth  of  bis  state- 
ment, it  is  not  meant  in  the  sense  of  truth  absolutely ; 
but  he  must  shew  that  the  assertion  was  made  with  an 
honest  belief  of  its  being  the  truth.] 

Cur.  adv.  vidL 

Lord  Denman  C.  J.,  on  a  subsequent  day  of  the 
term  (April  26th),  delivered  judgment  as  follows. 

The  Court  has  already  refused  a  rule  on  the  ground 
of  misdirection ;  and  we  are  desirous,  in  so  important  a 
case,  of  repeating  our  reason  for  doing  so.  It  is  be* 
cause  the  law  was  laid  down  in  exact  conformity  with 
the  existing  authorities  on  the  subject.  A  character 
bona  fide  given  to.  a  servant  of  any  description  is  a 
privileged  communication,  and  in  giving  it  bona  fides  is 
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Voiume  HI,     to  be  presumed.    Even  though  the  statement  should  be 

[___  untrue  in  fact,  the  master  will  be  held  justified  by  the 

FouKTAiH  occasion  in  making  that  statement,  unless  it  can  be 
BoooLB.  shewn  to  have  proceeded  from  a  malicious  mind. 
Malice  may  be  established  by  various  'proo& :  one  may 
be  that  die  statement  is  false  to  the  knowledge  of  the 
party  making'Jt  Up  to  this  point  the  summing  up  was 
not  complained  of:  but  another  part  of  it  was  brought 
before  the  Court  as  objectionable.  The  misstatement 
here  imputed  was,  that  the  defendant  had  discharged  the 
plaintiff  by  reason  of  her  faults  enumerated  in  the  letter. 
This  could  be  knonrni  to  nobody  besides  the  defendant ; 
but  she  might  have  shewn  the  probability  of  that  being 
the  real  motive,  from  remonstrances  made  by  her, 
during  the  plaintifi^s  attendance,  or  complaints,  at  its 
being  terminated.  I  told  the  jury  to  the  effect  that,  if 
the  plaintiff  brought  any  evidence  of  wilful  untruth,  some 
evidence  of  the  contrary  might  be  reasonably  expected, 
where  the  nature  of  the  case  allowed  it.  This  is  a 
general  proposition  applicable  to  every  form  of  action 
and  to  evidence  of  all  kinds.  The  remark  is  of  constant 
occurrence.  **  Some  proof  has  been  laid  before  you ; 
you  are  to  consider  whether,  if  unanswered,  it  is  suf- 
ficient, and  whether  the  party  affected  by  it  might  have 
repelled  it,  if  erroneous,  by  contrary  evidence ;  now 
none  such  is  adduced." 

The  Court  wished  for  time  to  consider  whether  there 
was,  in  the  present  case,  any  evidence  of  wilful  falsehood 
in  the  character  given.  In  support  of  this  imputation,  the 
plaintiff  urged  that  she  had  served  Mrs.  Boodle  above  a 
year  in  the  capacity  of  governess,  that  no  complaint  was 
made  on  any  single  occasion  as  to  her  competency, 
temper,  or  manners,  and  that  she  had  been  twice  re* 
commended  by  the  defendant  daring  that  year  to  other 


V.VICTORIA.  18 

persons,  to  a  situation  similar  to  that  which  she  then   Queen*t  Bench. 

filled.     She  charged  no  particular  fact ;  for  that  might '_ 

have  come  to  her  knowledge  after  she  had  recommended  Foukiaim 
her;  and  that  knowledge  might  have  been  confined  to  Boodle. 
herself,  so  as  to  preclude  her  from  calling  any  witness 
to  it.  But  the  statement  here  was,  that  she  acted  on 
her  opinion  respecting  the  plaintiff's  capacity  and  qua- 
lities ;  and  of  these  she  possessed  the  same  means  of 
forming  an  opinion  when  she  introduced  her  into  other 
families  as  at  any  later  period. 

The  amount  of  deduction  from  these  means  of  ob- 
servation, on  account  of  illness,  was  submitted  to  the 
jury  among  the  circumstances  of  the  case.  But  the 
question  was  not  on  the  justice  of  the  defendant's  opinion ; 
it  was  on  the  truth  of  her  statement  that  she  acted  on 
that  opinion  in  dismissing  her.  <<  I  parted  with  her  for 
her  incompetency,  bad  temper,  and  unladylike  man- 
ners." Now  she  parted  with  her  after  a  few  days' 
absence,  caused  by  the  plaintiff's  illness,  which  perhaps 
had  not  been  duly  notified  beforehand ;  and  there  was 
something  very  harsh  in  the  manner  of  the  dismissal. 
lliere  was  a  sentence  also  in  the  letter  containing  the 
character,  which  requested  the  lady  addressed  to  desire 
the  plaintiff  to  make  no  more  applications  to  the  de- 
fendant, as  she  had  already  answered  two.  Here  the 
idea  was  conveyed  that  she  had  already,  [since  parting 
with  the  plaintiff,  spoken  of  her  twice  in  the  same  dis- 
paraging strain  when  asked  for  her  opinion  of  the 
plaintiff;  whereas  the  only  two  occasions  on  which  she 
had  given  her  any  character  were  during  the  period  of 
her  attendance,  and  on  both  of  these  occasions  she  had 
commended  her,  and  procured  employment  for  her. 

Here  was  undoubtedly  some  evidence  of  the  injurious 
character  being  dictated  by  some  indirect  motive.     Of 
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course  then  it  must  be  laid  before  the  jury.  But  the 
learned  counsel  contends  that  it  is  so  extremely  slight, 
that,  though  uncontradicted  in  any  particular,  the  jury 
ought  to  have  found  a  verdict  against  its  sufficiency. 
He  observes  that  the  privilege  is  but  illusory,  if  circum- 
stances so  minute  can  be  raised  into  proof  of  malice. 
Much  more  illusory  would  it  be  to  hold  that  there  was 
evidence  on  which  the  jury  must  decide,  but  that  they 
must  decide  one  way  or  the  verdict  cannot  stand. 

We  cannot  place  ourselves  in  their  stead,  and  impose 
our  own  judgment  upon  them.  They  have  advantages 
for  attaining  the  truth  which  we  do  not  possess,  and  are 
the  proper  tribunal  for  that  purpose.  They  were  bound 
to  decide  upon  the  weight  of  the  evidence  laid  before 
them :  and  we  cannot  say  that  they  have  done  wrong  in 
the  present  instance. 

Rule  refused. 


ApTU9id, 


The  Queen  against  Lady  Emily  Ponsonby 
and  Others. 


By  permission  C\^  appeal  against  a  rate  for  the  relief  of  the  poor  of 

certain  persons  ^^e  parish  of  HamptOTi^  in  Middlesex^  on  behalf 

menu^in  ***^  ^f  Lady  Emily  Ponsonby  and  others,  assessed  thereto, 

Pahee^Zw^  ^^  sessions  confirmed  the  rate,  subject  to  the  opinion 

was  formerly  a     ^f  ^^Jg  Court  OU  the  followiufir  case. 
royal  residence,  ^ 

but  in  which 

the  Sovereign  has  ceased  to  reside.  A  housekeeper,  employed  by  the  Crown,  has  the  superin- 
tendence of  other  apartments,  containing  pictures  (which  the  public  are  allowed  to  see)  and 
lumber.  The  housekeeper  resides,  with  her  family,  in  the  palace  for  this  purpose,  and  has 
also  the  power  of  entering  the  apartmenU  first  mentioned.  In  other  respects,  the  occupiers 
of  these  have  exclusive  possession  of  them  :  before  the  entry  of  each  occupier  his  apart- 
ments are  put  into  ordinary  repair  by  the  Crown  :  but  afterwards  the  occupiers  themselves 
perform  such  repairs  as  are  considered  necessary  by  the  crown  surveyor.  They  reside  there 
with  their  families  and  servants,  providing  their  own  furniture,  and,  in  some  instances 
(but  without  the  sanction  or  privity  of  the  Crown),  have  allowed  others,  on  payment  of  a 
sum  of  money,  to  use  the  apartments. 

Held  that  the  occupiers  by  permissioa  of  the  Orown  are  rateable  to  the  poor  in  respect 
oC  the  apartmenta  w)  held  by  them. 
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Hampton  Court   Palace^    situate   in   the   parish   of  Quem*$  Bench. 

184-2 
Hampton^  in  Middlesex^  was  built  by  Cardinal  Wdkey  in   ' 

1514.,  and  was  presented  by  him  to  King  Henry  VIIL     The  Qubik 

in  1525;  since  which  period,  and  up  to  the  present      Ponsonbt. 

time,  it  has  constituted  part  of  the  royal  demesnes  ap-^ 

purtenant  to  the  Crown  of  England. 

After  the  decease  of  that  monarch,  the  palace  con- 
tinued to  be  a  place  of  occasional  residence  of  the 
sovereigns  of  England  until  some  time  in  the  tendi  year 
of  the  reign  of  George  IL,  who  was  the  last  sovereign 
who  personally  occupied  it:  from  which  time,  and  up 
to  the  present  date  (embracing  a  period  of  upwards  of 
a  century),  the  palace  has  ceased  to  be  a  place  of  the 
actual  personal  residence  of  the  Crown. 

The  palace  contains  a  suite  of  rooms  called  the  state 
apartments,  all  of  which  contain  a  collection  of  pictures, 
the  property  of  the  Crown,  to  which  the  public,  under 
certain  regulations,  are  permitted  to  have  access;  a 
room  called  by  the  name  of  the  Board  of  Green  Cloth, 
and  a  gallery  which  the  public  are  not  permitted  to 
enter,  and  which  are  used  as  a  depository  for  lumber. 
For  the  last  sixty  years  the  state  apartments  have  not 
been  used  for  any  other  purpose;  and  they  are  not 
included  in  the  present  assessment. 

A  guard  of  honour  is  always  on  duty  at  the  palace  ; 
and  Divine  Service  is  regularly  performed  therein  by  a 
chaplain  appointed  and  paid  by  the  Crown.  The 
palace,  as  well  as  the  gardens  which  surround  it,  are 
maintained  and  kept  in  order  by  the  Crown ;  and  the 
produce  of  the  gardens  (which  gardens  are  not  as- 
sessed) is  applied  to  her  Majesty's  use.  Sentinels  are 
posted  at  the  various  entrances :  and  those  entrances  are 
opened  and  closed  at  the  pleasure  of  the  Crown. 
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The  housekeeper  of  the  palace  (who  is  the  <mly 
officer  of  the  royal  establishment  resident  in  the  palace) 
formerly  employed  servants  to  shew  the  pictures,  and 
received  a  fee  or  gratuity  for  such  view,  as  a  perquisite 
of  office.  Upon  the  decease  of  Lady  Emihf  Moniagutj 
the  late  housekeeper,  the  state  apartments  were  dirown 
open  for  the  gratuitous  admission  and  view  of  the 
public,  under  the  superintendance  of  persons'  in  the 
dress  of  police  constables,  but  appointed  and  paid  by 
the  Crown. 

There  are  several  other  apartments  in  the  palace, 
which  are  in  the  occupation  of  private  individuals. 
Some  consist  of  qiacious  drawing  rooms,  dining  rooms, 
bed  rooms,  servants'  rooms,  kitchen,  and  other  domestic 
offices,  suitable  for  the  residence  and  acconmiodation  of 
persons  with  considerable  household  establishments; 
and  are  now,  and  always  have  been,  occupied  by  per- 
sons of  rank  and  distinction ;  and  others  are  occupied 
by  persons  of  respectable  station. 

One  of  the  parties  included  in  the  rate  appealed 
against  is  a  Mr.  Gmndiy^  the  husband  of  the  house- 
keeper of  the  palace  appointed  and  paid  by  the  Crown ; 
who,  as  such  housekeeper,  and  for  the  proper  per- 
formance of  her  duty,  resides  (with  her  husband  and 
children)  in  the  part  of  the  palace  set  apart  for  her  use, 
and  in  respect  of  which  her  husband  is  rated. 

With  this  exception,  and  that  of  some  other  persons 
similarly  situated,  the  several  suites  of  apartments  occu- 
pied by  private  individuals  are  not  enjoyed  by  them  as 
appurtenant  or  annexed  to  any  office  under  the  Crown, 
but  are  occupied  by  virtue  of  a  written  grant  or  war^ 
rant,  made  by  the  Lord  Chamberlain  of  her  Majesty's 
household,  in  the  following  form. 
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''  These  ore  to  require  you  to  deliver,  or  cause  to  be   Queen^s  Bench, 

delivered,  unto ; — ,  the  keys  and  possession  of  the   [__ 

feUowiog  lodgings  in  his  Majesty's  palace  of  Hampton     The  Quxsk 
Court :  viz.''  (here  follows  a  list  of  the  apartments,  to-      Ponsoicst. 
gether   with  a   description   of   their   situation   in   the 
palace.)     *^  which   lodgings   are  to    be   inhabited    by 
— — ,*or  some  part  of  ■  family,  a  part  of  every 

year,  or  they  will  be  considered  vacant,  and  disposed  of 
accordingly:  and,  when  the  family  are  absent  from 
Hampton  Courts  it  is  expected  that  one  of  their  servants 
should  be  left  in  the  lodgings,  or  that  the  keys  thereof 
be  left  with  you,  or  the  housekeeper  for  the  time  being. 
And  for  so  doing  this  shall  be  your  warrant     Given 

under  my  hand  and  seal,  this day  of—  18 — , 

in  the year  of  his  Majesty's  reign. 

«  To  ,  Housekeeper  of  hb  Majesty's  Palace 

oi  Hampton  Court, 

**  ■  Lord  Chamberlain."  L.s. 

In  some  cases  the  names  of  two  or  more  individuals 
(members  of  the  same  family)  have  been  included  in 
one  warrant. 

The  occupiers  of  these  suites  of  apartments  provide 
at  their  own  expense  every  kind  of  household  furniture 
and  fixtures  requisite  for  the  furnishing  and  fitting  up  of 
such  apartments.  Previously  to  occupiers  taking  pos- 
session of  the  apartments,  such  repairs  as  may  be  con- 
sidered by  the  ofiicers  of  the  Crown  as  necessary  to  be 
done  to  such  apartments  are  done  at  the  expense  of 
the  Crown:  but,  in  some  instances,  where  the  repairs 
desired  for  the  accommodation  of  such  occupiers  have 
been  of  such  a  nature  as  to  require  a  considerable  out- 
lay, such  repairs  have  been  effected  at  the  joint  expense 
of  the  Crown  and  occupier.    But  all  alterations  or  ad- 

?oL.ni.  N.  8.  c 
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'        their  own  expense;  and  in  some  instances  such  addi* 


The  QassM  tional  works  and  alterations  have  amounted  to  100021 
PoNMNBT.  and  upwards.  Afterwards  the  occupiers  themselves  are 
bound,  at  their  own  expense,  to  do  whatever  internal 
works,  alterations,  and  repairs,  may  be  found  necessary 
for  keeping  up  and  preserving  the  apartments  in  a 
proper  and  tenantable  condition,  or  which  they  may 
consider  essential  to  their  greater  convenience  and 
enjoyment :  but  no  works,  alterations,  and  repairs,  are 
done  except  under  the  dii'ection  of  the  officers  of  her 
Majesty's  office  of  Woods  and  Forests ;  and  the  govern- 
ment contracting  tradesmen  are  employed  and  paid  by 
the  occupiers  of  the  apartments.  A  periodical  survey 
is  made  of  the  apartments  every  second  year  by  the 
officers  of  the  Crown ;  and  a  report  made  of  the  repairs 
necessary  for  placing  them  respectively  in  tenantable 
repair:  and  notices  are  given  by  the  Crown  to  the 
occupiers  to  have  such  repairs  done,  which  are  done  by 
them  accordingly.  (The  case  then  set  out  the  form  of 
a  notice  of  an  intended  inspection,  signed  by  three 
Commissioners  of  the  Woods  and  Forests ;  and  also  a 
notice  from  one  of  the  Commissioners,  stating  what  re- 
pairs are  required,  and  requesting  that  directions  may 
be  given  for  performing  them  (a)  )• 

The  number  of  families  now  occupying  such  suites  of 

(a)  The  forms  were  as  follows.  «  Office  of  Woods,  &c  20th 
March  1841.  In  pursuance  of  the  Queen*s  commands  signified  to  the 
chief  commissioner  of  her  Majesty's  Woods  &c,  an  inspection  of  the 
lereral  apartments  at  Hampton  Court  Palace  had  by  grace  and  faTOur 
of  her  Majesty  will  take  place  in  the  ensuing  summer,  and  in  the  sum- 
mer of  every  ensuing  second  year,  of  which  due  notice  will  be  given  to 
each  of  the  several  occupiers,  who,  afVer  such  survey  and  inspection,  wiU 
be  required  to  execute  whatever  internal  works  and  repairs  may  be  found 
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apartments  in  the  palace  may  be  taken  to  amount  to  from   Queen*M  Bench. 

sixty  to  seventy;  and  the  number  of  servants  in  their   ' 

employment  may  be  computed  on  an  average  at  between 
one  hundred  and  fifty  and  two  hundred. 

Instances  exist  in  which  the  holders  of  warrants  for 
Rich  apartments  derive  considerable  pecuniary  emo- 
loments  to  themselves  by  accommodating  other  persons 
with  the  use  of  the  same,  in  consideration  of  sums  of 
money  paid  in  gross,  and  also  by  way  of  yearly  rent : 
and  instances  have  occurred  where  others  have  derived 
emolument  by  taking  in  inmates  or  lodgers  to  board 
and  lodge,  or  only  to  lodge,  with  them  in  such  apart- 
ments: and  others  by  carrying  on  or  exercising  their 
several  trades  or  professions  therein.  But  none  of  these 
acts  have  been  done  with  the  sanction  or  privity  of  the 
Crown. 

Many  apartments  occupied  by  private  individuals 
communicate  with  the  state  apartments;  and  the  doors 
of  communication  are  kept  locked  during  such  occu- 


r  for  keeping  up  and  preserring  the  apartments  in  a  proper  and 
tenantahle  condition. 

•'  (Signed)  Duncannon,     A,  liUne.     Charlei  Gore.** 

**  Her  Majesty's  office  of  Woods**  &c.  «  September  1841.  Refer- 
nog  to*  the  notice  of  the  20th  of  March  last,  addressed  to  you  by  this 
board,  I  beg  to  inform  you  that  a  survey  has  been  made  of  the  present 
state  of  the  interior  of  the  apartments  you  occupy  by  the  grace  and  favour 
of  the  sovereign  in  Hampton  Court  Palace,  and  the  repairs  &c.  (ac- 
cording to  the  statement  on  the  other  side)  are  reported  as  necessary  for 
placing  your  apartments  in  tenantable  repair. 

**  I  am,  on  behalf  of  the  commissioners  of  her  Majesty's  Woods**  &c., 
*  to  request  that  you  will,  at  your  earliest  convenience,  give  directions 
for  executing  the  works  enumerated,  which  must  be  done  under  the  di- 
rection of  the  officers  of  this  board.  I  am,  your  most  obedient  servant,'* 
(Signed)  «  jL  Mane/" 

**  The  apartments  require  a  general  repair,  painting,  whitewashing,"  &c. 
(or  as  the  case  may  be,  vaiying  according  to  circumstances). 

c  2 
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Foiume  III.     patiOD.     But,  if,  in  the  general  care  of  the  palace,  the 

'__   housekeeper  finds  it  necessary  to  open  tho§e  doors,  she 

Hie  QoxBK     exercises  the  power  of  doing  so,  and  of  passing  through 
PomoKiT.      the  apartments  which  are  so  occupied.     Some  of  the 
apartments  have  exclusive  outward  entrances,  opening 
upon  the  public  high  road  and  barge  walk. 

In  the  sixth  year  of  the  reign  of  William  and  Mary^ 
the  parishioners  of  Hamptouy  feeling  themselves  pecu- 
liarly aggrieved  by  the  increased  charges  on  the  parish 
funds,  arising  from  the  relief  of  poor  persons  who  fol- 
lowed the  court,  and  by  workmen  then  engaged  in  the 
alterations  making  at  the  palace,  petitioned  the  Crown 
for  redress :  when  their  Majesties  were  pleased  to  grant 
to  them  an  annual  pension  of  50/.,  payable  out  of  the 
receipts  of  Exchequer,  by  writ  of  privy  seal.  (The  case 
then  set  out  a  copy  of  the  writ  {a) ). 

This  pension  has  from  time  to  time  varied  in  its 
amount,  by  reason  of  the  land  tax  and  other  taxes  at- 
taching on  it.  For  some  years  immediately  following 
the  time  of  the  grant,  it  was  received  by  the  under 
housekeeper  of  the  palace,  and  distributed  by  him  at  his 
discretion.  It  has,  for  many  years  last  past,  been  re- 
ceived by  the  churchwardens,  and  applied  by  them  in 


(a)  It  was  as  follows.  "  (Copy).  October  1694.  Anno  Regis  et  Reginc 
Gulidmi  et  Maria  Sexto.  Poor  of  the  town  of  Hampton,  Pension.  —  A 
warrant  unto  the  Exchequer  to  pay  out  of  monies  (not  appropriated  to 
particular  uses  by  act  of  parliament)  to  the  churchwardens  of  the  parish 
of  Hamptorij  for  the  time  being,  a  pension  of  SOL  yearly  during  their 
Migesties*  pleasure,  for  the  support  of  the  poor  of  that  town,  at  four 
quarterly  payments,  to  commence  from  Michaelmas  last,  and  to  be  dis- 
tributed by  the  said  churchwardens  as  the  Ticar  of  the  said  parish  and  the 
under  housekeeper  of  their  Majesties*  royal  Court  of  Hampton  Palace 
shall  direct.  Subscribed  by  Sir  John  Nicholas^  by  warrant  under  His 
Majesty's  royal  sign  manual,  countersigned  by  the  Lords  Commissioners 
of  the  Treasury.     Dated  *'  &c. 
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aid  of  the  fiinds  created  and  established  by,  and  with  Quem*t  Seneh. 
the  other  charitable  donations  given  generally  by,  the 
donors   to  the  use  of  the  poor  of  the  said  parish  of    T*>«  Qomm 
Hampion.  Ponsombt. 

If  the  Court  should  be  of  opinion  that  the  appellants 
were  rateable  in  respect  of  their  several  occupations  of 
the  premises,  then  the  said  rate,  and  the  order  of  ses- 
sions confirming  the  same,  were  to  stand  confirmed; 
but  if  the  Court  should  be  of  a  contrary  opinion  the 
rate  and  order  of  sessions  were  to  be  quashed. 

ErlCf  KeUyj  and  Adolphus,  in  support  of  the  order  of 
sessions.  The  appellants  have  a  beneficial  occupation. 
Prima  facie  that  is  so,  because  they  dwell  in  the  apart- 
ments. And  the  house  is  not  occupied  by  the  Crown. 
The  exemption  of  the  sovereign  from  rateability  is  a  per- 
sonal privilege,  which  does  not  protect  the  house  while 
in  the  beneficial  occupation  of  others.  That  appears 
from  Rex  v.  Terrott{a\  where  a  military  officer  was 
rated  in  respect  of  the  beneficial  occupation  of  barracks 
belonging  to,  and  occupied  only  during  the  pleasure  of, 
the  Crown.  Rex  v.  Hurdis  (b)  is  another  exemplification 
of  the  principle.  Lord  Bute  v.  GrindaU{c)  is  a  still 
stronger  example.  There  the  ranger  of  a  royal  park, 
holding  office  during  the  pleasure  of  the  Crown,  was 
considered  rateable  for  the  profit  which  he  derived  from 
the  produce  of  the  land.  Yet  in  that  case  the  king  was 
clearly  an  occupier  still.  The  same  principle  is  appli- 
cable to  the.  case  of  a  hospital ;  Ayr  v.  Smallpeace  {d)^ 

(a)  3  Eatt^  506.  (6)  3  T.  B.  497. 

(c)  1  T,  R.  338.  Affirmed  on  error,  in  Uie  Exchequer  Chamber,  The 
Earl  (fBuU  t.  Grmdall,  2  U.  BL  265. 

(d)  I  BoWt  P.  X.  1S5.  pi.  154.  6th  cd.  Sec  JUx  t.  «(.  Lvke*t 
SMpUal^  2  Star.  105S.  1060. 
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1842. 
'__  in  the  case  of  Greenwich  Hospital.     In  Bex  v.  Ma^i 


Jlie  QuxBN  thews  {a)  it  was  decided  that  a  keeper,  occupying,  in 
FoMsovir.  respect  of  his  office,  a  lodge  with  land  adjoining  in 
Windsor  Park^  and  holding  office  during  the  pleasure  of 
the  ranger,  who  himself  held  office  during  the  pleasure  of 
the  Crown,  was  rateable  for  such  occupation.  In  Rex 
V.  Tfie  Chelsea  Water  Works  Company  (b)  the  company 
were  rated  for  their  occupation  of  the  reservoir  in  SL 
James's  Park;  and  also  for  their  pipes,  though  the 
ranger  was  rated  for  the  herbage  on  the  land  under 
which  the  pipes  ran.  Here  it  is  found  that  the  appel- 
lants, besides  the  enjoyment  of  their  own  occupation, 
can  and  sometimes  do  make  a  profit  by  demising  the 
apartments.  It  is  true  that  they  occupy  by  the  grace 
and  favour  of  the  Crown :  but  that  was  the  case  in 
some  of  the  instances  already  cited.  In  Rex  v.  Jlftm- 
day  {c)  the  occupiers  of  a  house  and  land  under  a  cha- 
ritable institution  were  held  to  be  rateable:  and  the 
same  decision  was  given  in  Rex  y.  Green  ((f),  where  the 
occupants  were  the  objects  of  a  charity,  removeable  at 
the  pleasure  of  the  patrons.  In  Gaoemors  of  the  Bris* 
id  Poor  V.  Wait{e)  the  governors  of  the  poor  of 
Bristol  had,  under  a  local  act,  taken  a  house  for  lodg- 
ing and  employing  the  poor,  without  their  own  dis- 
trict ;  and  they  were  held  rateable  as  occupiers  of  the 
house.  In  Rex  v.  The  Mayor  S^c.  of  York(g)  a  cor- 
poration was  rated  as  occupier  of  land  enjoyed  by  the 
freemen.     No  argument  can  be  drawn  from  cases  in 

(a)  Cold,  1.  (b)  SB.^Jd,  156. 

(c)  1  Eaa^  584.  (cO  9  P.  4*  C.  203. 

(v)  5  Jf.  i  B.  1.  {g)6^i  S.  419. 
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which   the   property'  has   been  exclusively  applied   to   Que«n*t  Bench. 

public  purposes,  such  as  Rex  v.  Sculcoates  {a)  and  Bex  y. ]_ 

lie  Commissioners  of  Salter's  Load  Sluice  {b ) ;  nor  from  ^he  Qunir 
cases  where  the  particular  parties  cannot  be  fixed  with  PonioiiBT. 
the  occupation,  as  Regina  v.  7%^  Justices  of  Worcester' 
Aire  (c).  Nor  does  any  argument  against  the  rate  arise 
from  the  individuals  rated  having  occupied  only  parts  of 
the  palace :  there  was  no  more  than  a  partial  occupation 
io  many  of  the  cases  before  cited,  as  in  Lord  Bute  v. 
GrindaU(d\  Bex  v.  The  Chelsea  Water  Works  Com- 
pamf  (e),  Bex  v.  Mathews  (g).  It  is  true  that,  if  the 
occupation  had  been  merely  for  purposes  of  service 
to  the  Crown,  as  if  the  appellants  had  been  placed  in 
the  apartments  for  the  exclusive  purpose  of  taking  care 
of  them,  without  deriving  a  benefit,  that  might  have 
supported  the  objection  to  the  rate:  but  that  cannot 
be  affirmed  here.  One  fact  very  commonly  relied 
upon,  as  shewing  a  beneficial  occupation,  is  the  power 
of  the  party  to  permit  his  family  to  join  in  the  occu- 
pation ;  which  fact  exists  here.  And  the  case  is  much 
strengthened  by  the  occupants  performing  the  repairs. 
There  may  be  some  difficulty  as  to  the  case  of  the 
housekeeper :  but  the  respondents  do  not  object  to  the 
rate  being  amended  as  to  that  item. 

Sir  F.  PoUocky  Attorney  General,  and  Hodges^  contra. 
The  general  law,  as  laid  down  on  the  other  side,  is  not 
disputed :  the  question  is  almost  entirely  one  of  fact. 

(•)  IS  East,  40.  (6)  4  T.  R,  730. 

(c)  11  A.^E,57, 

(d)  I  T,  R,  S3S.  Affirmed  on  error,  in  the  Exchequer  Chamber,  The 
EaH  of  Bute  ▼.  GrindaO,  2  ff.  Bl,  265. 

(0  SB.^Ad.  156.  (g)  Cold,  1. 
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Volume  ///.     There  is  here  neither  tenancy  nor  occupation  by  the 

* appellants :  the  sole  occupier  is  the  Crown.     All  that 

The  QutiH  ^g  appellants  have  is  a  permission,  by  the  occupier, 
FoKsoNBT.  to  retain  possession  of  the  apartments,  and  that  not, 
either  in  right  or  fact,  exclusively.  They  are  no  more 
rateable  than  a  visitor  in  a  gentleman's  house.  In  Lord 
Bute  V.  Grindall  (a)  the  facts  found  shewed  an  actual 
exclusive  occupation  of  that  for  which  the  party  was 
rated.  So  in  Rex  v.  The  Chelsea  Water  Works  Com-- 
patty  (b)  the  company  had,  by  their  pipes,  ^'  the  ex- 
clusive use  and  possession  "  (as  Denman  C.  J.  said)  of 
a  part  of  the  soil  in  their  own  right.  In  Rex  v.  The 
Aire  and  Colder  Navigation  Company  [c)  the  company 
had,  by  statute,  the  legal  estate  and  interest  in  the  navi- 
gation :  there  was,  in  some  sense  of  the  words,  a  right 
to  occupy  and  an  actual  occupation :  but,  because  it  was 
not  an  occupation  which  excluded  that  of  other  parties, 
it  was  held  that  the  company  was  not,  within  the  words  of 
Stat.  43  Eliz.  c.  2.  s.  1.,  ^'  occupier  of  lands,"  and  so  was 
not  rateable.  The  palace  does  not  cease  to  be  in  the 
possession  of  the  Crown  merely  because  the  sovereign 
does  not  at  present  reside  there :  that  was  decided  in 
the  case  of  Kensington  Palace^  Winter  v.  Miles  {d) ;  where 
this  Court  adopted  the  test  suggested  by  Lord  Holt  in 
Elderton*s  Case  (e)y  who  held  that  there  was  no  privilqre, 
as  for  a  royal  palace,  *^  where  the  Queen  was  neither 
present  in  person  nor  by  her  domestics,  or  any  of  her 
family."   The  Queen  is  present  in  this  palace,  by  one  of 

(a)  1  T.  R,  338.    A£Bnned  on  error,  in  the  Exchequer  Chamber,  The 
Earl  ofBuU  t.  Grindall,  2  H.  Bl.  265. 

(6)  5  B.^  Ad,  156.  (c)  9  B.  j;  C  82a 

(rf)  10  East,  578. 

(0  3  Salk.  284.     S.  C,  Q  Ld,  Raym.  978. ;  6  Mod.  73. 
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ber  domestics,  the  housekeeper.    No  distress  could  be  QveenU  BeruA. 

1842 
executed  there  under  the  process  of  the  ordinary  law [ 

courts  (a).     The  appellants  have  no  title  which  would     '^^  Qvmt 
answer  to  any  of  the  common  legal  tests ;  if  such  a  posses-     Pomsonbt. 
sion,  for  instance,  were  set  up  in  a  plea  in  an  action  of 
trespass,  it  could  not  prevent  a  replication  de  injuria, under 
the  rule  in  Crogat^s  Case  (&),  the  interest  not  being  one 
which  the  law  could  recognise.  The  occupiers  here  have 
no  controul,  which  is  necessary,  according  to  Nolan  (1  P. 
L.  175,  176.  4th  ed.),  as  well  as  possession.    The  Crown 
stands  in   the  position  of  the  appellant  in  Rex  v.  SL 
Maty  the  Less  {c),  where  the  owner  of  a  house,  which 
he  occupied,  though  he  permitted  another  person  to  use 
a  part,  was  held  rateable  for  the  whole.     If  the  owner- 
ship here  were  in  a  subject  instead  of  the  Crown,  it  is 
clear,  upon  the  authority  of  that  case,  that  such  owner 
would  be  rateable.     That  cannot  be  now,  on  account  of 
the  privilege  of  the  Crown:    but  this  circumstance 
cannot  create  a  liability  in  another  party.     That  the 
appellants  have,  in  some  instances,  let  the  apartments 
to  others,  can  only  operate  as  a  sort  of  estoppel,  to  pre- 
vent them  from  insisting  that,  if  they  have  an  occu- 
pation, it  is  not  a  beneficial  one.     But  this,  in  truth, 
amounts  to  no  more  than  an  additional  indulgence  by 
the  actual  occupier,  the  Crown.     Suppose  the  owner  of 
a  house  were  to  go  abroad,  leaving  his  house  in  the  care 
of  his  housekeeper,  with  orders  that  a  particular  friend 
should  be  allowed  to  use  certain  rooms  in  it ;  would  not 
the  owner  nevertheless  be  the  rateable  party  ? 


(a)  See  iiex  V.  Slobbt,  S  T.  B,  735.  1(b)  8  Bep.  66  b. 

(e)  4  T.  B,  477. 
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Lord  Denman  C.  J.  The  sessions  have  found  that 
.  the  appellants  are  rateable  as  occupiers:  and  I  agree 
that  the  question  is  very  much  one  of  fact,  although 
referred  to  us  by  the  sessions.  We  may  consider, 
either  that  the  sessions,  having  found  the  fact,  ask  us 
whether  there  be  any  evidence  which  can  support  such 
a  finding,  or  that  they  have  referred  the  case  altogether 
to  us,  that  we  may  decide  instead  of  themselves.  Taking 
either  view,  I  think  the  sessions  have  done  right  in 
confirming  this  rate.  There  is  clearly  sufficient  evi- 
dence that  the  separate  apartments  are  in  the  occupation 
of  the  persons  rated :  and  I  think  that,  if  I  were  on  a 
jury,  I  should  find  that  fact  affirmatively;  and,  on  this 
evidence,  ought  to  be  directed  so  to  find.  It  is  clear 
that  this  was  at  one  time  a  royal  palace,  and  equally 
clear  that  it  has  ceased  to  be  so.  The  case  of  Lord 
Bute  V.  Grindall  (a)  was  stronger  than  this :  for  there 
the  Crown  did,  in  fact,  occupy  to  a  certain  extent :  yet 
Lord  Bute  was  held  rateable  for  the  profit  which  he 
derived:  whereas  here  the  Crown,  for  a  long  course 
of  years,  has  had  no  possession.  There  are,  indeed, 
pictures  in  the  house  which  are  exhibited  to  the  public: 
but  it  cannot,  I  think,  be  said  that  this  circumstance,  or 
the  placing  of  sentinels  about  the  premises,  shews  an 
occupation  by  the  Crown.  The  Crown,  therefore,  does 
not  occupy,  unless  by  thie  housekeeper's  having  the  keys. 
But,  when  we  look  at  the  other  circumstances  of  the 
case,  we  find  this  to  be  merely  a  condition  or  restriction, 
qualifying  the  privilege  granted  to  the  occupants.  There 
is  a  sort  of  grant  to  hold  at  will,  which  is  not  incon- 
sistent with  a  beneficial  or  a  burthensome  occupation. 

(a)  1  T.  R,  338.     Affirmed  on  error,  in  the  Exchequer  Chamber,  Th^ 
BorltfBule  t.  GrindaU,  S  H,  BL  2^5, 
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These  considerations  appear  to  me  to  dispose  of  the  Qumh^s  Benek. 

1842* 
filcts  which  make  most  strongly  against  the  rate. .   Hien  *____ 

we  have,  on  the  other  side,  a  multitude  of  circumstances  '^^  Qw»k 
combining  to  shew  the  liability  of  the  occupiers.  .There  Pomokbt. 
was,  however,  one  argument  urged  by  the  Attorney 
General  which  appears  to  require  an  answer.  He  put 
the  supposition  that  a  subject  was  placed  in  the  position 
of  the  Crown  here ;  and  he  asked  whether  such  subject 
woul4  not  be  rateable  for  these  premises:  and  Mr. 
Hixfges  further  illustrated  that,  by  supposing  the  case  of 
an  owner  of  premises  who  had  gone  abroad,  permitting, 
daring  his  absence  from  this  country,  a  friend  to  occupy 
under  the  superintendance  of  the  domestics  of  the  house; 
and  he  asked  whether  such  an  owner  would  not  be  rate- 
able. These  questions  we  must  answer  in  the  negative.  In 
each  case  the  person  who  was  allowed  to  occupy  would  be 
the  par^  rateable.  In  the  case  supposed  by  Mr.  Hodges, 
the  party  who  was  permitted  to  occupy  would  be  tenant 
at  will ;  and  he,  not  the  absent  owner,  would  be  rateable* 
Two  or  three  cases  have  come  very  near  to  this :  the 
nearest,  perhaps,  is  Rex  v.  SL  Maty  ike  Less  (a).  But 
there  I  think  the  owner  himself  did  occupy,  though 
loosely :  and  the  case  indeed  could  not  supply  an  argu- 
ment against  this  rate,  unless  it  was  decided  that  the 
other  party  was  not  rateable.  Probably  that  other 
party  was  poor,  and  it  was  not  thought  worth  while  to 
raise  the  question.  Here  it  does  not  ^pear  to  me  that 
any  real  doubt  exists  that  the  parties  rated  do  occupy 
beneficially  and  exclusively. 

Patteson  J.     I  felt  no  doubt  in  this  case  till  I  heard 
the  Attorney  General's  argument  as  to  the  rateability  of 

(a)  4T.R,  477. 
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Tbe  Qonv 

T. 
POUSONST. 


a  subject  placed  in  the  position  in  which  the  Crown  is 
here.  But  stsL^SEliz.  f.2.5. 1.,  though  it  uses  the 
words  "by  taxation"  "of  every  occupier  of  lands, 
houses,"  Sec,  does  not  confine  the  taxation  in  respect  of 
a  house  to  the  case  where  the  party  occupies  the  whole 
house.  In  Ayr  v.  Smallpeace  (a)  the  comptroller  of 
Chelsea  Collegej  residing  in  apartments  forming  a  part 
only  of  the  hospital,  was  held  rateable  in  respect 
of  his  occupation  of  the  apartments.  In  Rex  v.  S/. 
Mary  the  Less  {b)  the  appeal  was  on  the  ground  that 
the  appellant,  the  owner  of  the  house,  was  overrated ; 
but  it  was  not  contended  that  he  could  not  be  rated  at 
all :  there  may  therefore  clearly  be  different  parties 
rated  for  different  parts  of  a  house.  During  the  argu- 
ment I  turned  to  Rex  v.  Williams  (c\  where  it  was 
settled  that,  if  A.  have  apartments  in  the  king's  palace 
of  Whiteliallf  and  one  break  into  them  and  steal  A.'s 
goods,  the  indictment  should  charge  a  breaking  of 
the  king's  mansion  house  and  stealii)g  the  goods  of 
A.  But  then  the  king  actually  resided  at  fV/iitehaU.; 
so  that  the  whole  house  was,  in  fact,  occupied  by 
him.  It  was  also  held  in  Rex  v.  Peyton  {d)  that  the 
Invalid  OflBce  at  Chelsea  could  not  be  laid  to  be  the 
dwelling  house  of  the  prosecutor,  who  occupied  all 
the  upper  part  of  the  building,  the  ground  floor  being 
used  for  the  business  of  the  office ;  and  the  king  cer- 
tainly did  not  reside  in  the  office,  thobgh  the  go- 
vernment paid  the  rent  and  taxes  of  the  whole  house. 
But  that  case  does  not  shew  that  different  parties 
may  not  be  rated   for  separate    parts    of  a    house: 

(a)  1  Botrt  p.  L.  125.  pi.  154.  6th  ed.  (6)  4  T.  R,  477. 

(c)  Or  Hungate't  Cote  (14  Car.  1.),  1  Hai.  PI.  Or.  Sn. 

(d)  1  Leaeh*i  Or.  C  384.  (4tli  cd.). 
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that,  as  far  as  I  know,  has  never  been  disputed.     The  Queen's  Bench. 

question   therefore  is,  whether  the  parties  here  rated  * 

have  exclusive  occupation  of  the  respective  apart- 
ments. It  is  found  that  they  do  occupy :  that  a  warrant 
issues  to  authorise  them  to  do  so :  that  the  keys  are  de- 
livered to  them :  that  they  are  bound  to  reside  for  some 
part  of  the  year,  in  default  of  which  they  are  to  be  con- 
sidered to  have,  quitted:  and  that  they  must,  when 
about  to  be  absent,  leave  a  servant  in  the  apartments,  or 
deliver  the  keys  to  the  housekeeper.  It  is  quite  clear 
that  this  is  an  assignment  of  the  apartments  to  the  persons 
named  in  the  warrant.  The  housekeeper  has  the  key 
of  the  state  apartments,  and  also  can  go  into  those 
of  the  appellants ;  and  that  raised  some  little  doubt 
whether  there  was  not  still  an  occupation  by  the  Crown. 
I  think,  however,  that  this  is  merely  a  condition  an- 
nexed to  the  grant  It  is  clear  to  me  that  the  several 
appellants  have  exclusive  occupation :  and  then  all  the 
cases  concur  to  shew  their  liability.  Lord  Bute  v. 
Grindall  (a)  was  a  stronger  case  than  this,  the  Crown 
being  there,  if  the  expression  may  be  used,  a  joint  oc- 
cupier with  the  ranger ;  the  ranger  found  the  corn  seed, 
but  the  king  the  seed  for  the  rye  grass  and  clover ;  and 
the  ground  was  worked  by  the  king's  servants  and  horses, 
the  ranger's  servants,  however,  partly  working  the  arable 
land :  the  king  took  the  greater  part  of  the  produce  of 
the  grasses ;  the  ranger  took  the  corn.  And  the  ranger 
was  held  rateable  in  respect  of  his  taking  the  corn. 


Williams  J.     I  am  of  the  same  opinion.     No  doubt 
could  have  been  raised  in  this  case   except  from   the 

(a)  1  T.  B.  SS8.     Affirmed  on  error,  in  the  £xchequer  Chamber,  The 
EariofJhOe  t.  Grindall,  2  H,  BL  265. 
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*       been  a  beneficial  occupation  cannot  be  doubted.     Even 

Th«  QuRN  ||3d  ^e  uggj.  q(  those  apartments  been  exercised  in  a 
PovMWBT.  public  capacity  (which  is  not  pretended),  Bex  v.  Ter- 
roit  {a)j  a  case  never  questioned,  shews  that  the  parties 
would  have  been  rateable  if  they  derived  any  benefit. 
I  feel  no  difficulty  on  the  question  of  interest  Suppose 
— and  that  is  granting  a  great  deal  —  that  this  be  called 
a  case  of  permissive  occupation ;  still  it  must  be  re- 
membered that  in  1833  this  Court  had  under  its  con* 
sideration  the  case  of  Rex  v.  The  Chelsea  Water  Worts 
Compamf  (b\  where  it  was  argued  that  the  company 
did  not  occupy  the  reservoir,  since  they  had  no  more 
than  a  permission  to  use  it :  but  Denman  C.  J.  (c) 
said,  that  ^^  a  tenant  at  will  is,  until  the  will  be  deter- 
mined, an  occupier  of  the  land."  Therefore,  if  this 
were  merely  a  permissive  occupation  (and  I  think  it  is 
more),  the  appellants  occupied  rateable  property  within 
the  meaning  of  stat  43 Eliz.  c.2.  s.  1.  The  only  doubt 
is,  whether  this  should  still  be  considered  a  rojral 
palace ;  for,  if  it  should,  that  would  supply  an  objec- 
tion to  the  rate.  But  the  facts  point  the  other  way. 
The  only  servant  left  in  the  occupation  of  the  palace 
has  indeed  the  right  of  entering  into  the  apartments. 
But  I  agree  with  my  Lord  and  with  my  brother  Pat" 
ieson  that  this  is  merely  a  qualification  of  the  occupation. 
And  Lord  Bute  v.  GrindaU{d)  resembles  the  present 
case  as  to  this  point,  or  indeed  is  stronger :  for  there 
the  Crown  was  an  occupier  jointly  with  the  ranger.     I 

(a)  3  East,  506.  (b)  5  B.  ^  Ad,  156. 

(c)  ^  B.i  Ad,  169. 

(d)  1  T.  R,  838.     Affirmed  on  error,  in  the  Exchequer  Chamber,  The 
BoHf^Butey.  GrindaU,2H.Bl265. 
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think  counsel  acted  properly  here  in  giving  up  the   Queen't  Bench. 
rate  on  the  housekeeper's  husband.     Still,  in  Rex  v. 
Fidd  (a),  which  is  recognised  and  explained  by  Lord     '^^  Quiwr 
EUenborough  in  Bex  v.  Terrott  (i),  the  party  rated  could      Ponsokbt. 
not  have  brought  in  her  family,  which  here  the  house- 
keeper may  do  and  does. 

WiGHTMAN  J.  I  was  engaged  as  counsel  in  thi^ 
case,  and  am  indeed  interested  in  the  result,  to  a  certain 
extent.  I  therefore  do  not  propose  to  take  part  in  the 
decision. 

Rate  to  be  amended  by  striking  out  the 
name  of  the  husband  of  the  house- 
keeper {c). 

(o)  5  T,R.  587.  \{b)  S  EoMi,  511,  514. 

(c)  See  Regma  ▼.  Sir  M.  A.  Shee,  ML  T,  184S,  poit. 


King  against  Shabe.  Tuetday, 

^  AprU  Seih. 

T|EBT,  on  stat.  5  9LeW.4f.  c.  76.  5. 48.,  against  an  The  parish  of 
overseer  for  not  making  out  and  signing  a  burgess  borough  of  A"., 
list.     The  cause  was  tried  before  Vaughan  J.,  at  the  nine^districts 
Norfolk  Summer  assizes,  1839;  when  a  verdict  (a)  was  ^"^/f^^ 

each  of  which, 
under  a  local  act  (48  G.  S.  c.  xxii.),  an  overseer  is  appointed ;  and  the  nine  are,  by  the  act, 
made  overseers  of  the  parish. 

Nine  lists,  each  containing  the  names  of  the  burgesses  of  one  only  of  the  wards,  were 
delivered  in  severally  by  the  particular  overseers  appointed  for  and  from  the  respective 
wards,  under  stat  5  &  6  ff.  4.  c.  76.  t.  15.  Eight  of  the  lists  were  signed,  each  by  the 
overseer  of  the  particular  ward  ;  no  overseer  sign^  the  list  of  any  but  his  own  ward ;  the 
ninth  list  was  not  signed  at  all. 

Held,  that  each  of  the  overseers  of  the  eight  wards,  as  well  as  the  overseer  of  the  ninth, 
WIS  liable,  in  a  separate  action,  to  the  penalty  under  sect.  48. 

(a)  The  issue  was  joined  on  a  plea  of  Not  guilty.      The  declaration 
commenced  as  follows.  •  '*  Joseph  King,  the  plaintiff  in  this  suit,  who 
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FoUifne  III,  found  for  the  plaintifl*  for  50/.  damajres,  and  costs  of 
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L_  suit,  subject  to  the  opinion  of  the  Court  upon  a  case, 


Kino  which,  SO  far  as  regards  the  point  decided  by  the  Court, 
Shake.        was  Substantially  as  follows* 

The  borough  of  King's  lA/ntii  otherwise  called  Lynn 
RegiSy  is  a  municipal  borough,  within  the  provisions  of 
Stat-  5  &  6  fT.  4.  c,  76. 

The  parish  of  St.  Margaret^  in  the  said  borough,  is 
wholly  comprised  within  the  limits  of  the  borough  :  and, 
previously  to  the  year  1700,  this  parish  was,  and  ever 
since  has  been,  and  still  is,  divided  into  nine  divisions 
called  wards. 

By  Stat.  12  &  IS  W.S.c.6.  (private)'(a),  the  manage- 
ment  of  the  poor  within  the  borough  of  Kin^s  Lynn  was 
vested  in  a  corporation,  to  be  constituted  in  the  manner 
by  the  said  act  prescribed,  and  to  be  called  "The  Guar- 
dians of  the  Poor  of  the  Borough  of  King's  Lynn^  in  the 
County  of  NoifoUcy  and  within  the  Liberties  of  the  same 


lues  as  well  for  the  treasurer  of  the  borough  of  King^t  Lt/nn  as  for  him- 
self in  this  behalf,  by  JFUliam  Drake  his  attorney,  complains  of  Thomas 
Siher  Skare,  the  defendant  in  this  suit,  who  has  been  summoned  to  an- 
swer the  said  plaintiflT,  who  sues  as  aforesaid,  by  Tirtue  of  a  writ  issued 
on**  &C.,  <*  in  a  plea  of  debt  upon  statute.  For  that  whereas  the  said  de- 
fendant, heretofore  and  before  **  &c.  (as  in  the  declaration  in  King  i. 
Burrell,  \2  A,  j-  E,  460.)*  The  declaration  concluded  as  follows. 
'<  Whereby,  and  by  force  of  the  statute  in  such  case  made  and  provided, 
the  said  defendant  forfeited  for  his  said  offence  the  sum  of  SOL ;  and 
thereby,  and  by  force  of  tlie  statute  in  such  case  made  and  provided,  an 
action  hath  accrued  to  the  said  plaintiff,  who  sues  as  aforesaid,  to  de- 
mand and  have  of  and  from  the  said  defendant  the  said  sum  of  StiL 
so  forfeited  as  aforesaid.  And  therefore,  as  weU  for  the  treasurer  of  the 
said  borough  as  for  himself  in  that  behalf,  he  the  said  plaintiff  brings  his 
suit,  and  so  forth.*' 

(a)  «  For  erecting  hospitals  and  workhouses  within  the  borough  of 
Smg*$  Lynn  in  the  county  of  Noifilk,  for  the  better  employing  and  main- 
taining the  poor  there." 
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Borough.''    The  case  then  set  out  clauses  of  the  statutes  Qusen^t  Bench. 
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whereby  the  corporation  of  guardians  was  to  consist  of * 

certain  members  of  the  corporation  of  the  borough,  and        ^"^ 

twenty  other  persons,  elected  as  there  prescribed :  and        Sbamm. 

provision  was  made  for  the  election  of  successors* 

This  last  mentioned  act  was  amended  by  stat  48  G.  S* 
c  xxiu  (local  and  personal  public)  (a),  which  was  made 
part  of  the  case. 

Sect  1,  after  referring  to  the  previous  act,  and  stating 
its  insufficiency,  enacts  *^  that  the  churchwardens  for 
the  time  being  of  the  parish  of  Si.  Margaret^  in  the 
said  borough,  and  the  overseers  of  the  poor  for  the  time 
being  for  the  several  and  respective  wards  within  the 
said  parish  of  Si.  Jf.,  to  be  appointed  in  manner  herein 
mentioned,  shall  be  and  be  deemed  to  be  guardians  of 
the  poor  of  the  said  parish  of  St.  Jf.,  and  shall  be  added 
to  the  guardians  of  the  poor  of  the  said  parish  of  iSS^.  Af., 
nominated  or  chosen  by  virtue  of  the  said  recited  act, 
and  shall  have  the  like  powers  and  authorities  in  as  full, 
ample,  and  beneficial  a  manner  to  all  intents  and  pur- 
poses whatsoever,  as  if  they  respectively  had  been 
nominated  or  chosen  such  guardians  by  virtue  of  the 
said  recited  act" 

Sect  2  enacts  "  that  on  the  first  Monday  next  after 
the  passing  of  this  act,  the  overseers  of  the  poor  of  the 
said  parish  of  St.  M.  last  appointed,  shall  cease  to  be 
such  overseers,  and  that  on  such  day  or  within  ten 
days  thereafter,  it  shall  and  may  be  lawful  for  any  two 
of  his  Majesty's  justices  of  the  peace  for  the  said 
borough,  and  they  are  hereby  authorised  and  required, 
to  nominate  and  appoint  for  each  of  the  nine  wards 

(6)  "  To  amend  and  enlaige  th«  powers  of  aniwrt  of  King  H'Uliam  tlic 
Third,  for  erecting  **  &e. 

VOUIII.   N.8.  D 
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Volume  IIL    within  the  said  parish  of  St,  M.  one  fit  and  proper 

1_  person,  being  a  substantial  householder  within  the  ward 

^^°  for  which  he  shall  be  so  nommated  and  appointed ;  and 
^'^^^^  such  nine  persons  when  so  nominated  and  appointed 
shall  continue  to  be  overseers  of  the  poor  qf  the  said 
parishf  until  nine  other  overseers  shall  be  nominated 
and  appointed  in  the  manner  and  at  the  time  by  law 
directed,  to  succeed  them;  and  in  Easter  week  or 
within  one  month  after  Easter  in  each  and  every  year, 
one  fit  and  proper  person  for  each  of  the  said  respective 
wards,  being  a  substantial  householder  in  the  ward  for 
which  he  shall  be  nominated  and  appointed,  shall  be 
nominated  and  appointed  in  the  manner  by  law  directed, 
to  be  the  nine  overseers  qf  the  poor  of  the  saiiparishr 

Sect  S  enacts  ^^  that  such  persons  so  nominated  and 
appointed  overseers  of  the  ward  for  the  time  being,  shall 
be  and  they  respectively  are  hereby  declared  to  be  in- 
vested with  all  and  every  the  powers  and  authorities^ 
and  shall  have  and  enjoy  the  same  privileges,  exemptions, 
and  immunities,  and  shall  be  subject  and  liable  to  the 
same  rules,  penalties,  and  forfeitures  (save  and  except 
as  may  be  herein  or  in  the  said  recited  act  excepted) 
as  overseers  of  the  poor  by  the  laws  made  or  to  be 
made  touching  or  concerning  the  relief  or  management 
or  employment  of  the  poor,  or  the  application  of  any 
rates  made  for  their  use  or  maintenance^  are  or  shall 
be  invested  with  and  have  and  enjoy  and  be  subject 
and  liable  to ;  and  such  overseers  for  the  time  being 
are  hereby  declared  within  the  said  parish  competent  to 
do  and  perform  all  and  every  act  and  acts  which  over- 
seers of  the  poor  are  by  law  enabled  to  do  and  perform, 
save  and  except  as  may  be  herein  excepted." 

Under  the  provisions  of  this  last  mentioned  act,  the 
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overaeert  widiin  the  parish  of  Si.  M.  have  ever  since  Quien*t  Bench, 

been,  and  still  continue  to  be,  appointed*    The  de-  * 

fisndant  was  appointed  in  April  18S8,  by  writing  under  ^'"^ 
the  hands  and  seals  of  three  justices  of  the  borough,  Sbabb. 
"  for  the  ward  of  Trinity  Hattf  in  the  parish  of  Si. 
Margarei  in  the  said  borough/'  ^^  to  be  one  of  the  nine 
overseers  of  the  poor  of  the  said  parish  of  Si.  Margarei 
within  the  said  borough,"  for  the  then  present  year. 
Similar  appointments  were  made  in  the  case  of  the  eight 
other  wards. 

Rates  have  from  time  to  time  been  made^  under  the 
provisions  of  the  last  mentioned  act;  and  such  have 
been  general  rates  for  the  whole  parish.  The  guardians 
appoint  separate  collectors  for  each  ward,  to  continue  in 
office  till  determined  by  a  quarter  of  a  year's  notice  on 
either  side. 

On  5th  Sepiimber  1838,  eight  separate  alphabetical 
lists  of  persons  qualified  to  be  enrolled  in  the  burgess 
roll  of  the  borough  were  delivered,  at  the  office  of  the 
town  clerk,  by  the  overseers  respectively  chosen  as 
aforesaid,  for  the  several  wards  to  which  the  lists  re- 
spectively related.  Each  list  was  a  list  of  one  only  of 
the  nine  wards  into  which  the  parish  is  divided  as  above 
mentioned,  and  contained  only  the  names  of  the  per- 
sons entitled  to  be  on  the  burgess  roll  in  respect  of 
property  within  that  ward.  One  of  these  eight  lists 
(namely,  the  list  for  Sedgejbrd  Lane  ward)  was  not 
signed  at  all.  Of  the  other  seven,  each  was  signed  by 
one  overseer  only,  being  the  overseer  appointed  for  that 
ward  under  stat  48  G.  S.  c.  xxii.  A  ninth  list,  being 
for  the  remaining  ward  of  the  said  parish  (namely, 
KeiiUwell  ward),  was  delivered  at  the  office  of  the  town 
clerk  on  6th  Sepiember^  and  was  signed  by  the  overseer  of 

D  2 
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1^  persons  entiUed  to  be  on  the  burgess  roll  in  respect  of 

^^°        property  within  such  last  mentioned  ward ;  which  last 

Shakz.       mentioned  list  was  received  by  a  clerk  of  the  town  clerk| 

at  the  time  of  such  delivery,  without  objection. 

No  other  lists  or  list  of,  or  purporting  to  be  a  list  or 
lists  of,  persons  entitled  to  be  on  the  burgess  roll  of  the 
borough  in  respect  of  property  within  the  parish  of 
St.  Margaret  was  made  out,  signed  or  delivered  under 
Stat.  SSlGJV.^.  c.  76.,  for  the  registration  of  1838. 
These  nine  separate  lists  were  afterwards  printed,  and 
in  due  time  affixed  to  the  door  of  the  Town  Hall  by 
order  of  the  town  clerk,  according  to  the  provisions  ci 
the  last  mentioned  act. 

The  said  nine  lists  were,  in  due  time,  revised  by  the 
mayor  and  assessors,  and  signed  by  the  mayor,  and  deli- 
vered by  him  to  the  town  clerk,  who  caused  the  same  to 
be  copied  into  a  book  (according  to  the  provisions  of 
the  act)  forming  the  burgess  roll  of  the  burgesses  of 
the  borough ;  and  the  town  clerk  also  caused  copies  of 
the  said  burgess  roll  to  be  printed  for  sale  under  the 
provisions  of  the  said  act 

A  considerable  discussion  took  place  in  the  revising 
court  on  an  objection  raised  agidnst  the  list  for  Sedge* 
ford  Lane  ward,  on  the  ground  of  its  not  having  been 
signed:  but  the  defendant  was  not  then  present;  and 
the  mayor  and  assessors  agreed  to,  and  did,  revise  all 
the  aforesaid  lists  as  before  mentioned.  The  burgess 
roll  was  formed  from  these  lists  so  revised;  and  the 
councillors,  auditors,  and  assessors  were  elected  by  the 
burgesses  on  that  roll. 

The  questions  for  the  opinion  of  the  Court  were :  -^ 

1.  Whether,  under  the  circumstances  above  stated/ 
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the  defendant  was  guilty  of  the  oSence  charged  in  the  Q^^etCt  Sench. 


1842. 


declaration,  and  liable  to  the  penalty  imposed  by  stat. 

5  &  6  ^.  4.  c.  76.  s.  48.  Kiko 


T. 


3.  Whether  the  plainti£P  is  entitled  to  maintain  ac-        Shakx. 
tions  against  the  said  overseers  separately,  or  whether 
the  action  ought  not  to  have  been  a  joint  action  against 
all  the  said  overseers. 

If  the  Court  should  be  of  opinion  that  the  defendant 
was  guilty,  and  the  plaintiff  entitled  to  maintain  an 
action  against  the  defendant  alone,  the  verdict  was  to  be 
entered  for  the  plaintiff  for  502. :  if  the  Court  should 
be  of  a  contrary  opinion  on  either  point,  a  nonsuit  to  be 
entered. 

The  case  was  argued  in  last  Michaelmas  term  (a). 

(fMaUejff  for  the  plaintiff,  relied  upon  King  v.  But" 
rdl(b). 

B.  jindrewSf  contra,  contended  that  the  defendant 
had,  at  any  rate,  performed  all  that  he  had  the  power 
of  performing ;  that,  under  stat  48  G.  3«  c.  xxii.,  it 
was  doubtful  whether  the  defendant  was  bound  even  to 
sign  the  list  for  his  own  ward ;  and  that,  at  worst,  he 
could  be  considered  only  as  having  signed  a  list  in  which 
there  were  several  names  omitted.  At  all  events,  one 
offence  only  is  committed ;  and  there  cannot  be  a  separate 
action  agamst  each  overseer. 

GMaUey  was  heard  in  reply. 

Cur.  adv.  vuU. 

(a)  Ncnember  16th,  1841.    Before  Lord  Denman  C.  J^  Wittiamst  CoUn 
n^geand  WigkimtmZu 
(6)  IS  A.  jr  B*  46a 
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Foiumf  III.        Lord  Denmam  C.  J.  now  delivered  the  judgment  of 
^®*^-       the  Court 


KiKG  Xhis  was  an  action  against  the  defendant  as  one  of 
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Shake.  the  overseers  of  the  poor  of  the  parish  of  5^.  Margaret 
in  King's  Lynn^  in  the  county  of  Norfolk^  to  recover  a 
penalty  of  50/i  under  the  forty-eighth  section  of  stat. 
5  &  6  fK  4.  c.  76.,  for  having  neglected  to  make  out 
and  sign  a  list  of  persons  entitled  to  be  enrolled  in  the 
burgess  roll  pursuant  to  the  provisions  of  the  act. 

It  is,  by  the  fifteenth  section  of  the  act,  required,  in 
terms,  that  a  list  of  all  persons,  who  shall  be  entitled  to 
be  enrolled  in  the  burgess  roll  of  the  year  in  respect  of 
property  within  the  parish,  shall  be  made  out  and  signed 
by  the  overseers  of  the  parish.  In  the  present  case  no 
such  list  has  been  made  out.  Separate  lists  have  indeed 
been  made  out  for  each  ward ;  eight  of  which  have  been 
signed  respectively  by  the  overseer  acting  for  each  ward, 
and  one  has  not  been  signed  at  all.  Neither  the  de« 
fendant,  therefore,  nor  any  other  of  the  overseers,  has 
signed  any  list,  as  required  by  the  statute,  of  the  per- 
sons entitled  to  be  on  the  burgess  roll  in  respect  of  pro« 
perty  within  the  parish  of  Si.  Margaret. 

The  present  case  has,  in  effect,  been  already  decided 
in  that  of  jKing*  v.  BurreU{a\  and  in  principle,  and  al* 
most  in  circumstances,  is  the  same.  Here  the  defendant 
did  sign  a  list  of  the  persons  within  his  ward  who  were 
entitled;  and  there  the  defendant  did  not,  though  he 
delivered  one;  but  in  neither  case  did  the  defendant 
sign  any  lists  of  the  persona  entitled  within  tkepariskf  as 
required  by  the  statute.  The  individual  case  may  be 
one  of  hardship :  but  it  arises  from  pursuing  a  mode  of 

(a)  \2A.^E.^60.    S.  C.  A  P.  ^  D.  201. 
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making  oat  and  signing  the  lists  not  warranted  by  the  Qy^erCt  Bench. 
terms  of  the  act  L_ 

It  is  said  that  only  one  penalty  can  be  incurred  by  all 
the  overseers :  but  we  are  of  opinion  that,  by  the  ex- 
press words  of  the  statute,  as  well  as  the  nature  of  the 
oflence,  separate  penalties  are  incurred  by  each. 

The  words  of  the  forty-eighth  section  of  the  statute 
are  that,  "if  any  overseer  of  any  parish"  ** shall  neglect 
or  refuse  to  make  out,  sign,  and  deliver  such  list  as 
aforesaid,''  •*  every  such  overseer'*  **  for  every  such  of- 
fence shall  forfeit  and  pay  the  sum  of  50Z." 

We  are,  therefore^  of  opinion  that  the  verdict  ought 
to  be  entered  for  the  plaintiff  for  the  penalty  of  50L 

Verdict  to  be  entered  for  plaintiff. 


GmsoN  against  Ireson  and  Lyons. 


TueidM/, 
JprU  S6tb. 


of  a  certain  house,  situate  &c.,  as  tenant  thereof  to  de- 
fendant Ireson^  under  and  by  virtue  of  a  demise  &c.,  at  a 
rent  &c.,  the  reversion  belonging  to  Ireson  ;  that,  on  &c. 


TROVER  for  a  piece  of  velvet.  Materials  in 

•TM  1  ^        »   ^  111  1    *^®  house  of  a 

Rea,  that  one  Joseph  Cooper  held  a  room,  parcel  manufacturer, 

for  the  pur- 
pose of  bis 
trade,  are  not 
distrainable  by 
bis  landlord  for 
rent     And, 
where,  in 
trover  for  silk,  the  defendant  justiSed  taking  it  on  the  premises  of  C  as  a  distress  for  rent 
due  from  C,  and  the  plaintiff  replied  that,  before  and  at  the  time  &c.,  he  carried  on  the 
businesa  of  a  silk  manufacturer,  and   C  carried  on  the  business  of  a  silk  weaver  on 
the  said  premises,  and  that  plaintiff,  shortly  before  &c.,  *<  did,  in  the  way  of  his  taid  trade 
amd  budntst,  employ  the  said  C.  in  the  way  of  hit  tofd  Imtlnett  and  calling  as  his  worhnanf 
for  certain  wages  in  that  behalf,  to  weave  and  manufacture  into  velvet "  on  the  said  pre- 
mises **  certain  silk  of  the  plaintiff,**  which  silk  (the  subject  of  the  action),  being  on  the 
premises  for  that  purpose,  was  wrongfully  distrained : 

Held,  on  general  demurrer,  that  the  silk  was  sufficiently  shewn  to  have  been  on  C.'s 
premises  for  the  purpose  of  C's  trade,  and  therefore  exempt  from  distress  :  and  that  the 
words  **as  his  workman,  for  certain  wages,*'  taken  with  the  context,  did  not  imply  that  C. 
had  the  silk  only  as  the  plaintiff  *s  servant,  and  for  the  purposes  of  plaintiff's  trade. 

Qmere,  whether  it  be  necessary  to  the  exemption  of  gdods  held  for  the  purposes  of 
trade,  that  the  trade  be  **  public  ;**  and,  if  so,  what  constitutes  a  **  public  trade?" 

D   4 
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Foiume  III.     sL  of  the  Said  rent  was  Id  arrear ;  whereupon  Ireson  in 

1842 
[__  his  own  right,  and  I^ns  as  his  agent  and  by  his  com- 

Gibson       mand,  at  the  time  when  &c.,  seized,  took  and  distrained 

lusojr.       the  said  velvet  &c«,  then  being  in  the  said  demised 

room,  for  a  distress  for  the  said  rent,  and  then  removed 

and  impounded  &c.:  which  is  the  supposed  grievance 

&c.     Verification. 

Replication.  That  plaintiff,  before  and  at  the  said 
time  when  &c,  was  a  silk  manufacturer,  and  the  trade 
and  business  of  a  silk  manufacturer  then  carried  on;  and 
that  the  said  Josq^i  Cooper^  before  and  at  the  said  time 
when  &c.,  was  a  silk  weaver,  and  the  business  and  call- 
ing of  a  silk  weaver  then  carried  on  in  the  said  room, 
of  which  premises  the  defendants  then  had  notice :  and 
that,  shortly  before  the  said  time  when  &c.,  plainti£f^ 
while  so  carrying  on  the  said  trade  and  business,  did,  in 
the  way  of  his  said  trade  and  business,  employ  the  said 
Joseph  Cooper  in  the  way  of  his  said  business  and  calling 
as  his  workman,  for  certain  wages  in  that  behalf,  to 
weave  and  manufacture  into  velvet,  in  the  said  room  of 
the  said  Cooper^  being  the  room  in  the  said  plea  men- 
tioned, certain  silk  of  the  plaintiff;  and  for  that  purpose 
plaintiff,  before  the  said  time  when  &C.,  had  delivered 
to  Cooper  the  said  silk,  in  order  that  Cooper  might,  in 
his  said  room,  manufacture  the  said  silk  into  velvet  as 
aforesaid  for  plaintiff,  to  be  afterwards  sold  and  dis- 
posed of  by  him  in  the  way  of  his  said  trade  and  busi- 
ness, and  that  Cooper  might,  when  and  as  soon  as  the 
said  silk  should  be  so  woven  and  manufactured  as 
aforesaid,  return  to  plaintiff  the  said  velvet :  that  Cooper^ 
before  tlie  time  when  &c.,  received  from  plaintiff  the 
said  silk  for  the  purpose  hereinbefore  mentioned  in  that 
behalf;  and  that,  just  before  and  at  the  said  time  when 
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S^  in  pursuance  of  the  said  bailment  to  him,  the  said  Queen's  Senek. 
tSSk  had  been  and  was  woven  and  manufactured  by  the 
aid  Cooper  into  velvet  as  aforesaid,  and  the  said  velvet,        Gxbwn 
being  the  said  velvet  in  the  said  declaration  and  in  the       luooir. 
said  last  plea  mentioned,  then  was  in  the  rpom  of  the 
said  Cooper  for  the  purpose  aforesaid,  and  was,  before 
and  at  the  said  time  when  &c.,  about  to  be  returned  and 
delivered  to  plaintiflPin  the  way  of  his  trade  and  business 
aforesaid,  and  for  the  furtherance,  advancement  and 
maintenance  of  trade  and  commerce :  and  that  a  rea- 
sonable time  for  Cooper  to  weave  and  manufacture  the 
said  silk  into  velvet  as  aforesaid,  and  to  return  the  same 
so  soon  as  the  same  was  woven  and  manufactured  into 
velvet  as  aforesaid,  had  not  elapsed  before  the  said  time 
when  &c:  wherefore  defendants  of  their  own  wrong 
seized  &c.     Verification. 
General  demurrer,  and  joinder. 

Peacock  for  the  defendants.  The  velvet  was  not  pro- 
tected from  distress  under  the  circumstances  replied. 
Five  heads  of  exemption  are  enumerated  in  Simpson  v. 
Hariqpp  {a) :  the  goods  in  question,  if  protected  at  all, 
come  under  the  second  head,  of  **  things  delivered  to  a 
person  exercising  a  public  trade  to  be  carried  wrought 
worked  up  or  managed  in  the  way  of  his  trade  or  era- 
ploy  (i).^  The  ground  of  this  protection  is  explained 
by  Parke  B.  in  Muspratt  v.  Gregory  {c).  "  The  principle 
of  the  exemption  is  the  public  good :  that  is,  that  all 


(a)  WUkt^  513.  514. 

(6)  Tbe  aame  words  (with  very  trifling  exceptions)  are  used  by  the 
Court  of  Common  Pleas  in  Gitbmim  t.  JETurif,  I  Saik.  349. 

(e)  \  li.^  W.  6SS.  653,  653.  S.  C.  Tyrw,  ^  Gr.  1086.  Aflinned  on 
error,  in  Excb.  Cb.,  MiapraU  v.  Gregory,  3  if.  f  /T.  677. 
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men  may  freely,  and  without  interrupdon,  or  danger  of 
the  loss  of  theur  goods,  deal  with  those  who  carry  on 
trades  or  businesses  for  the  benefit  of  all  indiscrimi- 
nately, or  buy  or  sell  in  fairs  or  markets,  and  thus 
supply  themselves  with  the  commodities  of  life.  Such 
being  the  principle,  it  appears  to  me,  that,  in  order  to 
give  it  full  effect,  we  ought  to  hold  that  not  merely 
chattels  are  privileged  from  distress  which  are  placed 
on  the  lands  chargeable  with  it,  in  order  to  have  some- 
thing done  with  them  by  the  person  there  carrying  on 
his  trade,  biit  that  all  are  exempt,  which  are  necessarily 
placed  there,  and  whilst  they  are  there  in  order  to 
enable  their  owner  to  enjoy  the  full  benefit  of  the  trade 
or  business,  as  it  is  there  carried  on."  ^  There  appears 
to  be  no  dispute  but  that  the  word  *  public'  is  to  be 
understood  to  refer  to  every  trade  or  employ,  carried 
on  generally  for  the  benefit  of  any  persons  who  choose 
to  avail  themselves  of  it,  as  distinguished  from  a  special 
employment  by  one  or  particular  individuals :  although 
it  be  not  <  public  *  in  the  sense  that  all  the  king's  sub- 
jects have  a  right  to  insist  on  the  trader  accepting  their 
goods,  and  that  an  indictment  or  action  would  lie  if  he 
did  not**  Now,  on  the  statement  in  this  replication,  it 
does  not  appear  that  the  goods  were  in  Cooper's  room 
for  the  purpose  of  a  public  trade,  but  that  Cooper  had 
them  as  the  plaintiff's  workman  and  servant,  to  make 
them  up  for  Coopef^s  individual  use :  and  a  person  em- 
ployed by  one  master  to  manufacture  goods  is  not 
within  the  second  exemption  in  Simpson  v.  Hartopp  (a). 
{Patteson  J.  mentioned  Wood  v.  Clarke  (6).]  The  sub- 
ject of  the  action  there  was  a  loom  furnished  to  the 


(a)  }FUlet,5li. 


(6)  I  Crth^J.  484.    S,  C,  1  Tyrwh.  814. 
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weaTer  by  his  employer,  to  be  used  in  manufacturing  OMeen't  Senck. 
materials  for  him,  which  were  sent  at  the  same  time :  ^^^^' 
and  the  decision  applies  to  the  loom  only.  [Paitnon  J.  Oimok 
No  one  disputed  that  the  materials  were  exempt;  and  Iauok. 
Lord  lAfndhursi  said  that  the  question  was  whether  the 
'<  employer's  privilege  ^  **  is  confined  to  the  materials 
which  he  supplies,  or  extends  also  to  the  machinery  by 
which  the  working  up  is  efiected."]  The  replication 
here  states  that  the  plaintiff  had  employed  Cooper  *^  as 
his  workman,  for  certain  wages.'*  The  word  *'  wages  " 
points  out  condusively  the  relation  of  master  and  ser- 
vant, and  was  held  to  do  so  by  Lord  EUenborough 
in  Bex  ▼•  Heyaoood{a)9  where  stat  IS  G.  1.  c.  S3,  s.  6. 
was  held  inapplicable  to  a  dispute  between  a  mill- 
owner  and  clothiers  for  whom  he  had  worked.  IPtO^ 
ieson  J.  cited  Hardy  v.  Byle  (£).]  The  relation  between 
these  parties,  as  shewn  by  the  replication,  is  the  same 
which  is  contemplated  by  stat.  17  6.3,  c.  56.  5. 8.,  where 
the  employer  is  called  the  "  master."  The  principle  of 
exemption  from  dbtress  established  by  the  early  deci- 
sions, and  relied  upon  here,  is  not  to  be  extended: 
JouU  ▼•  Jackson {c)j  per  Lord  Abinger  C.  B.  and  ParkeB. 
[Lord  Denman  C.  J.  mentioned  Gorton  v.  Falkner  {i)."] 
The  point  now  taken  was  not  fully  considered  in  that  case. 
[Lord  Denman  C.  J.  Unless  there  is  some  peculiar  mean- 
ing in  the  words  **  public  trade,"  this  case  comes  within 
the  second  exemption  in  Simpson  v.  Hartqpp  (f ),  as  re^ 
ported  in  WiUes.  It  is  difierently  stated  by  BuUer  J.  in 
Gorton  v.  Falkner  (g)  ("  things  delivered  to  persons  ex- 
ercising their  trade,  as  cloth  in  a  tailor's  shop"):  but 

(«)  lir.  j>  &  624.  (6)  9  J&.  f  a  609.  1 

(c)  1  M.^  W,  450.  (d>  4  r.  A  5^5. 

(O  mUe^  514.  (g)  4  r.  n.  568. ;  as  £fmM»  ▼.  HarcouH. 
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Volume  III.     Witters  repoits  had  not  then  been  published.]    It  is  no 
1__  answer  to  the  present  objection  that  the  goods  were  sent 


GiMov  to  Cooper  for  the  carrying  on  of  the  plaintiff's  trade.  The 
Ibxsov.  priyilege  in  question,  Uiough  spoken  of  by  Lord  LofnA^ 
hurst  in  fVood  v.  Clarke  {a)  as  the  **  employer's "  pri- 
vilege, is  not  his,  but  that  of  the  trader  whom  he 
employs:  it  is  evidently  so  treated  by  the  Court  of 
Exchequer  in  Joule  v.  Jackson  (b) ;  and  Parke  B.  says 
there  (c),  **  The  benefit  of  trade  of  the  person  sending 
the  article  is  immaterial :  it  is  the  benefit  of  the  trade  of 
the  person  to  whom  it  is  sent,  which  is  to  be  con- 
sidered." *^  I  believe  Gisboum  v.  Hursi  {d)  will  be 
found  to  be  the  only  case  where  goods  are  said  to  be 
privileged  on  the  ground  of  benefit  to  the  trade  of  the 
person  sending  them.'* 

B.  V.  BichardSf  contra,  was  stopped  by  the  Court 

Patteson  J.  {e\  The  only  foundation  for  the  argu- 
ment in  support  of  this  demurrer  is,  that  Cooper  i^pears 
by  the  pleadings  to  have  been  a  servant  and  not  a  per- 
son carrying  on  a  trade.  But  I  find  no  such  thing  in 
the  replication.  I  do  not  know  what  is  meant  by  the 
phrase  *'  public  trade,"  It  is  said,  in  Simpson  v.  /for- 
tqpp  (g),  that  *^  materials  sent  to  a  weaver,  or  cloth  to  a 
tailor  to  be  made  up,  are  privileged  for  the  sake  of  trade 
and  commerce:"  but  the  trade  of  a  tailor  is  not  public, 
any  more  than  that  of  a  silk  weaver.    If  he  were  obliged. 


(a)  1  CV«.  <!  J.  496.    1  Jyrwk.  SS&  (6)  7  M.^W.  45a 

(c)  P.  452,  453. 

(d)  1  SaUh  S49.     See  JUad  r.  Burley,  Cro.  ESm,  596.,  there  cited. 

(e)  Lord  Dernium  C.  J.  had  left  the  Court. 
(g)  WUkt,Sl5. 
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as  a  carrier  is,  to  receive  whatever  is  sent  to  him,  the  QueetCt  Bench. 

case  might  be  different :  but  he  is  under  no  such  obliga*  

tion.  The  present  case^  however,  is  not  rested  upon  Oibmh 
the  nature  of  the  trade ;  for  it  is  argued  that  Cooper  did  lunoir. 
not  receive  the  goods  as  a  person  carrying  on  trade,  but 
as  a  servant  The  replication  states  that  the  plaintiff 
emplojred  Cooper  <*as  his  workman,  for  certain  wages:'* 
but  we  must  look  at  the  context;  that  distinctly  states 
that  Cooper  carried  on  the  business  and  calling  of 
a  silk  weaver;  and  it  is  then  alleged  that  the  plaintiff, 
carrying  on  the  trade  of  a  silk  manufacturer,  <<  did,  in 
the  way  of  his  said  trade  and  business,  employ  the  said 
Josq)A  Cooper  in  the  way  of  hb  said  business  and  call- 
ing as  his  workman,  for  certain  wages  in  that  behalf,  to 
weave  and  manufacture  into  velvet"  <^  certain  silk.'* 
Although,  therefore,  the  plaintiff  employed  Cooper  as 
his  workman  for  wages,  it  was  in  hb  calling  of  a  silk 
weaver,  and  as  the  plaintiff's  workman  on  that  occasion* 
The  goods  were  delivered  to  him  to  be  **  worked  up  '* 
"  in  the  way  of  hb  trade,"  according  to  the  express 
words  of  Simpson  v.  Hartopp  {a).  It  was  not  in  terms 
decided,  in  Wood  v.  Clarke  (6),  that  materials  furnished 
by  the  manufacturer  to  the  weaver  were  privileged,  as 
well  as  the  loom  so  furnbhed ;  but  it  was  assumed  in 
argument  at  the  bar ;  and  the  proposition  is  adopted  by 
the  Court,  Lord  Lyndhurst  C.  B.  saying :  "  It  appears 
to  me  that  it"  (the  privilege)  "  b  confined  to  the  ma- 
terbls,  and  does  not  include  the  machinery."  The  ac- 
tion there  was  not  brought  for  the  materials ;  and  there- 
fore the  question  as  to  them  was  not  essential  to  the 
decision ;  but  the  intimation  of  opinion  is  a  strong  one. 

(«)  WuUh  514.  (6)  1  CVo.  J*  J.  484.    S.  C.  1  7>n«A.  314. 
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Fohiwu  iiL    In  this  case  there  is  no  doubt ;  and  the  plaintiff  is  entitled 

to  judgment 

Gmov 

T. 

laiMK.  WiLUAMS  J.    Brarnn  v.  SheoiU  (a)  is  one  of  the  last 

cases  on  this  subject  The  plaintiff  in  that  case  sent  a  bul- 
lock to  the  premises  of  a  butcher  to  be  slaughtered;  and 
the  carcass,  while  there,  was  held  exempt  from  a  distress 
for  rent  I  am  not  prepared  to  say  what  we  must  neces* 
sarily  understand  as  to  the  publicity  of  the  trade  in  that 
case.  In  a  certain  sense  the  trade  would  be  public  if 
many  cattle  were  slaughtered,  if  few,  not ;  but  to  make 
the  publicity  depend  upon  the  quantity  of  trade  would 
introduce  a  very  uncertain  criterion.  Here,  however, 
the  whole  argument  is  that  the  goods  were  not  sent  to 
the  party  distrained  upon  in  the  course  of  his  own  trade^ 
but  that  the  plaintiff  was  the  trader,  and  sent  them  as  to 
a  servant  It  is  true  that  the  replication  has  the  words 
^^  did  "  ^*  employ  the  said  Joseph  Cooper  "  *^  as  his  work- 
man, for  certain  wages;"  but  the  earlier  part  shews 
that  Cooper  was  a  silk  weaver,  and  explains  the  manner 
in  which  he  was  employed.  I  think  therefore  that  the 
case  is  not  distinguishable  from  Brawn  v.  SheviU(a)^ 
and  is  within  the  principle  of  other  decisions  in  favour 
of  exemption. 

WiouTMAN  J.  The  replication  here  does  not  mate- 
rially differ,  as  to  the  point  now  before  us,  from  the 
plea  in  bar  in  Wood  v.  Clarke  {h).  It  is  suggested  that 
the  dictum  there,  as  to  the  materials,  was  extra- 
judicial; but  Lord  Lyndhtarst  C.  B.  quotes  Co.  Litt. 
47  a.,  where,  among  things  exempt  from  distress,  ^^  the 

(a)  S  il  ^  E.  138.  (b)  1  CVo.  i  J.  484.     S.  C,  1  Tyru^  314. 
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materials  in  the  weaver's  shop  for  making  of  cloth,"  Queen'9  £ench. 

and  "cloth  or  garments  in  a  tailor's  shop,"  are  men-  ' 

tbned.  And  'Mr.  Peacock  scarcely  contends  that  the  g>b«>n 
decisions  exempting  materials  in  such  cases  are  not  cor^  Iexsoii. 
rect,  but  denies  that  the  materials  were  on  Cooper's 
premises  for  the  purpose  of  a  public  trade  carried  on  by 
him ;  suggesting  that  Cooper  was  a  mere  servant.  But, 
if  this  be  correctly  put,  I  scarcely  know  how  a  tailor  is 
protected  in  the  case  stated  in  the  book.  And  there  is 
nothing  in  the  fiicts  pleaded  here  which  obliges  us  to  con- 
nder  Cooper  in  the  light  of  a  servant,  properly  so  called : 
for  it  is  expressly  said  that  he  was  a  silk  weaver,  and 
employed  in  the  way  of  that  business  by  the  plaintiff,  a 
silk  manufacturer.  Stress  is  laid  upon  the  words  ^^  as 
his  workman,"  which  follow :  but  Cooper  was  the  plain- 
tiff's workman,  in  the  language  of  pleading,  while  em* 
ployed  on  his  work.  So  the  tailor,  at  the  time  when  he 
is  making  up  the  clothes,  is  the  workman  of  his  employer. 
I  cannot  distinguish  this  from  other  cases  of  the  same 
kind  in  which  goods  have  been  held  protected. 

Judgment  for  pluntiff. 
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^JJ^J'^jj       Jackson,  surviving  Executor  of  HameB|  against 

Magee. 


Intaumptit       A  SSUMPSIT.     The  first  count  chawed  that  de- 

for  money  paid,   XjL 

defendant  fendant,  after  the  death  of  Edmund  Horner^  was 

pleaded  his 

bankruptcy  and  indebted  to  plaintiff,  as  surviving  executor,  in  lOOOJLf 

certificate;  and    _  .  i  ■         i   .     .«•  i 

that  the  money   lor  money  paid  by  plaintiff,  as  such  surviving  executor, 
debt  of  deftlnd.  ^^^  ^^^  use  of  defendant,  and  at  his  request     Promise 
pWnttff  Ziu!*    ^  plaintiff  as  such  surviving  executor. 
STddi^illl  Third  plea.    As  to  684t  Ss.  Gd.,  parcel  of  the  money 

•llS?\.*?f  ?!•""■  in  the  first  count  8cc     The  plea  formally  set  out  that 

tiff  liable  for  r  J 

it,  before  the      defendant  became  bankrupt,  to  wit  on  2d  jfyril  1838 ; 

bankruptcy ; 

and  that  the  that  a  fiat  issued,  to  wit  on  12th  April  1838 ;  that  de- 
paid  without  fendant  was  adjudged  a  bankrupt,  to  wit  on  17th  April 
fromdefendant,  1^38;  with  the  Other  proceedings,  down  to  the  allow- 
mSrt  i^l"  *"^®  •"^  confirmation  of  a  certificate,  to  wit  on  26th 
arise  from  the    December  1838.     And  defendant  further  says  that  the 

premises;  and  ^ 

that  the  surety    gaid  sum  of  684i  6$.  6i,  parcel  &c.,  is  claimed  and  al- 

had  not,  when  ^ 

he  became         leged  by  plaintiff  to  be  due.  and  is  sought  to  be  re- 

Uable,  notice  of  /.      ,  ,  f  ,   .     .^ 

any  act  of  bank-  Covered  in  this  action,  as  so  much  money  due  to  plaintiff, 
R^'ucation :  &s  such  surviving  executor  as  aforesaid,  for  money  paid 
pa^ent,^de.  ^^^  ^^  "^  ^^  defendant  by  plaintiff,  as  such  surviving 
o^ned*]^  executor,  in  discharge  of  a  certain  debt  of  defendant 
^Sfd^-d"^  due  to  certain  persons  united  in  copartnership  for  the 
had  been  made;  purpose   of   Carrying    ou   the  trade  and  business  of 

and  that  thet«     ^     ^  ^     ^ 

wi|snotatany  bankers  in  England^  and  called  Tlie  Northern  and 
in  respect  of  the  Central  Bank  of  England:  and  that  the  said  sum  of 
wMdTplahitiflr    ^^^'*  ^^-  ^^*  is  ^^^  ^ue,  nor  is  any  part  thereof  due,  nor 

could  have 

proved,  or  received  a  dividend. 

Held,  on  demurrer  to  the  replication,  that  the  plaintiff's  claim  was  proveable»  under 
itat  6  G.  4.  c.  IG.  f.  52.,  and  that  the  action  was  therefore  barred  by  sect  V2U 
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is  the  same  or  any  part  thereof  claimed  or  alleged  by  Qi«4»»*#  Bench, 

plaintiff  to  be  due,  or  sought  to  be  recovered  in  this  * 

action,  on  any  other  ground  or  account,  or  in  any  other  Jackiok 
manner  whatsoever :  that  the  said  debt,  so  due  to  the  said  Magbc 
Northern  &c.  Bank  as  aforesaid,  was  a  debt  of  defend- 
ant to  and  for  which  the  said  Edmund  Hamer^  deceased, 
had  become  and  was  liable  in  his  lifetime^  and  before 
defendant  became  a  bankrupt  as  aforesaid,  and  before 
the  issuing  of  the  said  fiat  as  aforesaid,  to  wit  on  the  1st 
of  January  18S6;  and  to  and  for  which  debt  E.H. 
remained  and  was  liable  up  to  the  time  of  his  death; 
and  to  and  for  which  debt  plaintiff  and  Lnke  Trotter^  as 
executors,  in  the  lifetime  of  the  said  L.  Trotler,  became 
and  were  liable,  and  remained  and  continued  so  liable 
up  to  the  time  of  tlie  death  of  the  said  L.  Trotter;  and 
to  and  for  which  debt,  being  a  debt  of  the  said  bank- 
rupt, plaintiff,  as  surviving  executor  of  the  said  E.  /7., 
and  by  reason  and  in  consequence  only  of  his  the  said 
£.  /?•  so  having  become  and  being  so  liable  as  afore- 
said, became  and  was  so  liable,  and  remained  and  con- 
tinued so  liable,  up  to  and  at  the  time  of  the  bankruptcy 
of  defendant,  and  of  the  issuing  of  the  said  fiat  against 
him  :  that  plaintiff,  as  such  surviving  executor  as  afore- 
said, so  being  and  remaining  liable  to  the  said  debt  of 
the  said  bankrupt  as  aforesaid,  after  the  issuing  of  the 
said  fiat,  to  wit  on  1st  January  1841,  in  respect  of  his 
liabilities  aforesaid,  paid  and  discharged  the  same 
debt  to  The  Northern  and  Central  Bank  &c.,  without 
any  request  from  defendant,  save  and  except  the  request 
supposed  to  arise  by  law  from  the  premises  in  this  plea 
mentioned  ;  which  is  the  request  in  the  said  first  count 
mentioned,  so  far  as  the  same  relates  to  the  said  sum  of 
684/,  6s.  ed. :  that  the  said  E.  Hamer  had  not,  when  he 
VOL.  III.    N.s.  £ 
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VoiutM  III,    became  so  liable  as  aforesaid,  notice  of  any  act  of  bank« 

1842* 
'___   ruptcy  by  defendant  committed ;  and  that  plaintiff  and 

L.  Trotter  had  not,  nor  had  either  of  them,  when  they 
became  liable  as  aforesaid,  nor  had  plaintiff  when  he 
became  liable  as  aforesaid,  notice  of  any  act  of  bank- 
ruptcy by  defendant  committed  :  and  defendant  further 
says  that  the  payment  so  made  by  plaintiff  to  The 
Northern  and  Centred  Bank  &c.  as  aforesaid  is  the  same 
payment  so  made  by  him  as  in  the  first  count  of  the 
said  declaration  mentioned,  so  far  as  regards  the  said 
sum  of  684/.  6s.  6^.,  parcel  &c.     Verification. 

Replication.  That,  before  the  time  of  the  paying  of 
the  said  sum  of  684/.  6s.  Sd.y  parcel  &c.,  by  plaintiff,  as 
in  the  first  count  mentioned,  the  said  certificate  in  that 
plea  mentioned  was  made^  signed,  sealed,  allowed  and 
confirmed,  as  in  that  plea  mentioned,  and  a  final  divi- 
dend had  been  made  of  the  estate  and  effects  of  the 
defendant,  as  such  bankrupt,  under  the  said  fiat  also  in 
that  plea  mentioned ;  and  that  there  was  not,  at  any 
time,  any  debt,  claim,  or  demand  in  respect  of  the  said 
sum  of  6S^.6s.6d.f  parcel  &C,  and  of  the  payment 
thereof  by  plaintiff,  which,  or  in  respect  of  which,  the 
plaintiff  could  have  proved  or  claimed  against  the  estate 
of  defendant  as  such  bankrupt  under  the  fiat  in  that 
plea  mentioned,  or  could  or  might  have  received  any 
dividend  or  dividends  from  or  out  of  the  said  estate  and 
effects  of  the  bankrupt.     Verification. 

Demurrer  (a) ;  and  Joinder. 

The  case  was  now  argued  (&). 

(a)  The  demurrer  was  special ;  aud  Uie  causes  assigned  were  the  points 
menUoned  in  Uie  argument  in  the  text,  with  other  points  on  which  the 
Court  pronounced  no  decision. 

(6)  Before  Lord  Dcnman  C.  J.,  Patteson,  Williams,  and  ffig/U- 
man  J^» 
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Cranyptofij  for  the  defendant     There  are  formal  ob-  QMeerCt  Bench. 

1842 
jections  to  the  replication  (a) ;  but  it  is  also  bad  in  sub-  ' 

stance :  and  an  objection  will  probably  be  made  to  the  Jacxson 
plea.  The  plea  brings  the  case  within  the  words  of  Magm. 
stau  6  G.  4.  c.  16.  s.  52.  That  section  first  enacts  that, 
if  the  creditor  has  proved,  the  surety,  on  paying  the  cre- 
ditor, shall  stand  in  his  place ;  or,  if  the  creditor  has  not 
proved  (which  is  the  case  here),  the  surety  may  prove, 
not  disturbing  former  dividends.  This  is  therefore  a 
debt  proveable :  and  the  certificate  is  a  bar  under  sect 
121.  The  history  of  the  law  on  the  subject  of  sureties 
for  bankrupts  exhibits  a  constant  struggle  to  evade  the 
intention  of  the  legislature,  that  the  bankrupt  should 
become  a  new  man  by  the  certificate.  The  law,  as  it 
stood  originally,  may  be  seen  in  1  Deacon  on  Bankruptcy^ 
290,  &c :  the  surety  could  not  prove  unless  he  had  made 
the  payment  before  the  bankruptcy  of  the  principal  cre- 
ditor ;  though,  in  some  instances,  equity  would  relieve. 
The  replication  speaks  of  a  final  dividend :  but  in  strict- 
ness no  dividend  is  final,  because  it  can  never  be  legally 
impossible  that  more  assets  should  come  in.  Nor  does 
sect  52  of  Stat.  6  G.  4.  c.  1 6.  in  any  way  refer  to  a  final 
dividend.  The  surety  has  no  right  to  delay  his  proof: 
if  the  creditor  do  not  prove,  the  surety  may  do  so  him- 
self The  decisions  on  stat49G.3.  c.  121.  5.8.  are 
applicable,  the  words  being  to  a  practical  effect  the  same 
as  in  Stat  6  G.  4.  c.  16.  s.  52.  Under  that  statute  West^ 
cdt  V.  Hodges {b)  was  decided,  where  the  surety  paid  after 
the  certificate,  yet  it  was  held  that  the  bankrupt  might 
plead  that  the  cause  of  action  accrued  before  the  bank- 
ruptcy.    In  Vansandau  v.  Corsbie  (c)  the  same  law  was 

(a)  The  argument  as  to  these  is  omitted.  (6)  5  B,  ^  Aid.  12. 

(c)  8  Taun.  550.     Affirmed  on  error  in  K.  B.,  Van  Sandau  v.  Corbie, 
Z  B.^  Aid.  13. 

E   2 
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Jackson  whereby  damages  accrued  to  the  plaintiff  after  the  com- 
Maqbb.  mission.  Soutten  v.  Soutten  {a)  will  be  cited  on  the 
other  side.  But  there  the  surety  did  not  pay  the  debt, 
but  only  a  sum  to  discharge  himself  from  personal 
liability  as  surety;  and  the  principal  creditor  had 
proved  the  debt  itself.  The  sum  paid  by  the  plaintiff 
could  not  have  been  proved  as  a  debt  owing  from  the 
bankrupt  to  any  party.  The  case  therefore  was  not 
within  Stat.  49G.  S.  c.l21.  5.8.  The  replication  here 
seems  to  have  been  framed  on  the  assumption,  either  that 
the  bankrupt's  discharge  is  to  depend  on  his  estate  paying 
a  dividend  to  the  party  seeking  to  charge  him,  or  that 
such  party  has  the  power  of  suspending  the  prosecution 
of  his  claim  and  thereby  evading  the  act.  But  each 
assumption  is  quite  contrary  to  the  spirit  and  letter  of 
Stat.  6  G.  4.  c.  16.  s.  52. 

Tomlinson^  contrsL  This  case  is  not  within  stat. 
6  G.  4.  c.  16.  s.  52.  The  plaintiff  could  not  prove. 
After  the  final  dividend,  the  bankruptcy  cannot  be  con* 
sidered  open  :  the  estate  is  exhausted,  and  the  assignees 
are  discharged.  The  plea  is  bad  for  not  averring,  as  is 
usual  in  such  cases,  that  the  creditor  who  has  not 
proved  may  still  prove  and  receive  a  dividend.  Sect. 
]21  discharges  only  from  debts  which  were  due  at  the 
time  of  the  bankruptcy,  and  debts  which  by  this  act  are 
made  proveable  under  the  commission.  That  confines 
the  relief  against  the  surety  entirely  to  cases  under 
sect.  52.  Now  it  is  not  pretended  that  the  first  branch 
of  sect.  52  applies ;  for  there  has  been  no  proof.     As  to 

(a)  5  B.  iAl(L  852. 
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the  second  branchy  it  applies  only  where  the  surety  can   Oman's  Bench. 
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"receive   dividends   with   the  other  creditors."     The   ' 

word  "claims,"  in  sect  121,  does  not  carry  the  dis-  J^cksojc 
charge  beyond  the  cases  in  sect.  52:  the  word  was  Mao«». 
added  to  "demands'*  in  order  to  comprehend  cases, 
like  that  of  covenant  where  the  damages  can  be  liqui- 
dated, which  are  not  strictly  demands  or  debts.  The 
"final  dividend'*  is  within  the  contemplation  of  the 
legislature :  the  provisions  for  a  final  dividend  are  con- 
tuned  in  sect.  109.  \_Pattes(m  J.  But  that  is  final  only 
unless  an  action  or  suit  be  depending,  or  part  of  the 
estate  be  outstanding,  or  some  other  estate  or  effects 
come  in.]  In  practice,  the  affairs  are  never  opened  after 
the  final  dividend :  such  a  possibility  of  benefit  as  that 
arising  from  effects  not  yet  discovered  cannot  have  been 
contemplated  in  sect.  52.  The  record  avers  a  dividend 
absolutely  final ;  and  that  is  not  contradicted.  By  stat. 
49  G.  S.  r.  121.  5. 8.,  as  by  sect.  52  of  stat.  6  G.  4.  c,  16., 
the  discharge  is  limited  to  cases  where  the  surety  can 
"receive  a  dividend  or  dividends  proportionably  with  the 
other  creditors."  There  is  no  reason  to  suppose  that 
the  legislature  contemplated  the  case  of  a  surety  waiting 
till  the  estate  was  exhausted ;  and,  if  they  did,  they 
probably  thought  that  this  would  occur  only  where  cir- 
cumstances of  disability  prevented  him  from  pressing  his 
claim,  and  that,  in  such  a  case,  it  would  be  hard  to  bar 
the  claim.  Suppose  a  creditor  refused  to  receive  the 
money  from  the  surety;  the  surety  then  could'  not 
prove,  under  sect.  52.  Yet  no  provision  is  made  for 
that  case,  the  legislature  not  contemplating  such  an  im- 
probability.    In  Vansandau  v.  Corsbie  (a)  there  was  the 

(a)  8  Taun.  550.     Affirmed  on  error,  in  K.  B  ,  Van  Sandau  v.  Corsbie^ 
3  5.^  jiUL  13. 
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allegation  that  creditors  who  had  not  proved  could  still 
receive  the  proportional  dividend.  In  M^Dougal  v. 
Paton  {a)  also  there  was  a  similar  averment ;  and  it  was 
alleged  that  the  payment  was  made  before  a  final  divi- 
dend. In  Wood  V.  Dodgson  (b)  there  was  an  averment 
that  the  plaintifis  might  have  proved  without  disturbing 
dividends  already  made;  probably  the  plea,  which  is  not 
fully  stated  in  the  report,  was  similar  in  this  respect  to 
that  in  M^Dougal  v.  Paton  {a).  In  Clements  v.  Langley  {c\ 
where  Wood  v.  Dodgson{b)  is  referred  to,  the  plea  has  the 
full  averment.  Clements  v.  Langlei^{c)  also  furnishes 
another  proof  that  the  legislature  has  not  provided  for 
all  possible  cases ;  for  there  the  provisions  as  to  sureties 
were  held  not  to  extend  to  the  case  of  a  surety  requiring 
contribution  from  a  bankrupt  co-surety.  Soutten  v. 
Soutten  {d)  at  least  shews  that  the  Courts  interpret  the 
provision  literally :  for  there  the  principal  had  been  re- 
lieved and  the  surety  damaged  to  the  extent  of  the 
500/. 


Crompton^  in  reply.  In  Filbey  v.  Lavofordi^e)  the 
plaintiff  had  accepted  bills  drawn  by  defendant  upon 
an  agreement  that  defendant  should  take  up  previous 
bills  drawn  by  him  upon,  and  accepted  by,  plaintiff,  for 
a  debt  due  from  plaintiff  to  defendant.  The  defendant 
did  not  take  up  the  original  bills ;  and  he  became  bank- 
rupt and  obtained  his  certificate :  and  it  was  held  that 
the  certificate  barred  the  plaintiff  from  recovering  from 
the  defendant  in  respect  of  money  paid  on  the  original 


(a)  8  Taun,  584.  {b)  2  M,  ^  S.  195. 

(c)  5  B.^  Ad.  372.  (rf)  5  B.  ^  Aid.  852. 

(e)  3  M,  ^  G,  468.     AfiirmGd   on   error,   in    Exchequer    Chamber) 
note  (a)  to  Filbetf  ▼.  Lawjbrdy  3  3/.  4"  G.  479. 
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bills  after  the  bankruptcy.     There  Tindal  C.  J.  said,  Quam*«  Bench. 

I  QAQ 

"  What  we  have  to  inquire  is,  whether,  at  the  time  of  [__ 

the  bankruptcy,  the  plaintiff  was  surety  or  a  person  Jaoksok 
liable  for  a  debt  of  the  bankrupt."  In  equity  the  surety  Maok. 
may  compel  the  principal  creditor  to  prove ;  Beardmore 
V.  Cndienden  (a),  Ex  parte  Rushforth  (6),  1  Deac.  B.  L. 
291.,  ArchlxMz  B.  L.  1S4.  (9th  ed.) :  no  hardship 
therefore  can  arise  to  the  surety.  Sect  109  of  stat  6  G.  4. 
c.  16.  has  been  referred  to,  for  the  purpose  of  shewing 
what  is  meant  by  a  final  dividend.  But  that  section  shews 
that  a  final  dividend  never  can  exist,  in  the  sense  which 
the  argument  for  the  plaintiff  requires :  for  there  may 
always  be  a  legal  possibility  of  fresh  assets ;  and  there* 
fore  it  is  always  open  to  claimants  to  prove. 

Cur.  adv.  mdt* 

Lord  Denman  C.  J.,  in  the  vacation  after  this  term 
(May  14th),  delivered  the  judgment  of  the  Court. 

This  was  an  action  for  money  paid  by  the  plaintiff, 
as  executor  of  Hamer^  to  the  use  of  the  defendant. 
The  defendant  pleaded  his  certificate  under  a  fiat  in 
bankruptcy,  and  that  the  money  was  paid  for  a  debt  of 
the  defendant,  for  whom  Hamer  was  surety,  and  that 
the  debt  was  due,  and  Hamer  liable  for  it,  before  the 
bankruptcy,  and  that  the  plaintiff  paid  the  money  with- 
out any  request  from  the  defendant,  except  the  request 
supposed  to  arise  by  law  from  the  premises.  The 
plaintiff  replied  that,  before  the  payment  of  the  money, 
the  defendant  had  obtained  his  certificate,  and  a  final 
dividend  had  been  made  of  his  estate,  and  that  there 

(a)  1  Co.  B.  L.  211.,  in  marg.  (6)  10  Ves,  409.  414. 

£   4 
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was  not  any  debt  in  respect  of  the  payment  of  which 
the  plaintiff  could  have  proved,  or  for  which  he  could 
have  received  any  dividend.  To  this  replication  the  de- 
fendant demurred  specially. 

We  are  clearly  of  opinion  that  the  defendant  is  en- 
titled to  our  judgment  in  his  favour. 

The  debt  was  due  before  the  bankruptcy :  the  creditor 
might  have  proved  it  under  the  fiat ;  and,  if  he  had,  the 
plaintiff  would  have  been  entitled  to  the  benefit  of  that 
proof,  and  of  any  dividends  which  might  be  paid  by  the 
estate,  either  in  reduction  of  the  sum  for  which  he  was 
liable  to  the  creditor,  if  that  creditor  received  the  di- 
vidends, or  by  receiving  the  dividends  himself,  if  he 
paid  the  whole  debt  to  the  creditor.  Oi*  the  plaintiff 
might  have  paid  the  debt  at  once  to  the  creditor,  and 
have  himself  proved  under  the  fiat,  long  before  any 
dividend  was  declared.  Or,  if  the  creditor  would  not 
take  the  money,  the  plaintiff  might  have  compelled  him 
to  prove  for  his,  the  plaintiff's,  benefit,  as  was  clearly 
laid  down  in  Ex  parte  Rushforth  (a),  and  in  a  case  of 
Philips  V.  Smith  in  the  Court  of  Exchequer,  there 
cited  (b). 

The  plaintiff  cannot  be  allowed,  by  voluntarily  de- 
laying the  payment  of  the  debt  till  after  a  final  dividend 
has  been  made,  to  deprive  the  defendant  of  the  benefit 
of  his  certificate. 

The  fifiy-fifth  section  of  slat.  6  G.  4.  c.  16.  prohibits 
an  annuity  creditor  from  suing  the  surety  till  he  shall 
have  proved  under  the  commission  for  his  benefit,  and 
makes  the  certificate  of  die  debtor  a  bar  against  both 
principal  creditor   and  surety.     The  tifiy-first  section 


(a)  10  Vet,  409.  414. 


(Jb)  10  Ves,  412. 
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provides  that  debts  due  at  a  future  day  shall  be  proved  Queen't  Bench. 

1842 
with  a   rebate  of  interest,   and  shall  be  barred:  and, * 

though  it  does  not  mention  the  surely,  yet  the  fifty-       Jacksok 

second  section  provides,  in  effect,  that  in  all  cases  the        Maobk. 

surety  shall   be  entitled   to  stand  in  the  place  of  the 

principal  creditor. 

If  then,  in  the  case  of  an  annuity  and  a  debt  payable 
at  a  future  day,  the  surety,  though  he  may  be  called  on 
long  afterwards,  is  barred  by  the  certificate,  because  the 
debt  might  be  proved  under  the  above  provisions,  much 
more  shall  he  be  barred  when  the  debt  was  altogether 
due  before  the  bankruptcy. 

StaL  49  G.  3.  C.121.  s,  8.,  which  was  referred  to  by 
the  plainti£r*s  counsel,  makes  directly  against  him ;  for 
it  takes  the  distinction  between  sureties  in  commissions 
before  and  after  that  act.  It  bars  sureties  in  cases 
of  commissions  already  issued,  only  when  they  could 
receive  a  dividend  equal  to  other  creditors  without 
disturbing  former  dividends;  because  those  sureties, 
having  hitherto  been  unable  to  prove,  had  not  been 
guilty  of  any  laches :  but  it  bars  all  sureties  in  cases  of 
future  commissions,  because  they  are  enabled  to  have 
the  benefit  of  dividends  equally  with  other  creditors, 
unless  by  their  own  laches  they  forego  that  benefit. 

The  case  of  M^Dougal  v.  Paton  (a),  which  was  cited 
for  the  plaintiff,  was  not  the  case  of  a  surety  for  pay- 
ment of  a  debt,  but  of  a  surety  for  the  performance  of 
covenants  which  were  not  broken  at  the  time  of  the 
bankruptcy,  and  therefore  does  not  apply.  The  case  of 
Clements  v.  Langley  (6),  which  was  also  cited,  was  not  a 
case  of  principal  and  surety,  but  of  two  co-sureties,  to 

(a)  8  Taunt.  584.  (6)  5  B,  ^  Ad.  372, 
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apply. 


Jackson  1^^  judgment  must  be  for  the  defendant. 

Maqbk.  Judgment  for  the  defendant* 


Tuesday,  FULLER  Qftaifist  ELIZABETH  WiLSON. 

April  26th.  ® 

Defendant,         tf^ASEL     Tlie  declaration  stated  that  heretofore,  to 

being  owner  of    ^^  «         •  ...  «  ,        « 

a  house,  em.  Wit  on  &c,  by  a  Certain  indenture  &c. :   the  de- 

to^ill  it"*^  claration  then  set  out  a  lease  by  the  Vintners'  Company 
It^freTfrour^  to  the  defendant  of  a  messuage  and  premises.  No.  3. 
'*dd!d^ ^*"'  JRw^^  Lane^  London^  for  the  term  of  fifty  three  years 
know  it  to  be     from  25th  December  1887,  at  an  annual  rent  of  37/.  105., 

otherwise :    but 

it  was  in  fact      and  a  premium  for  annual  insurance.     That,  before  and 

liable  to  certain 

rates  and  taies,  at  the  time  of  the  making  of  the  indenture  of  assignment 

ant  knew.    On  ^^^^^  mentioned,  it  had  been  and  was  contracted  and 

mn?s*d«Icrip^  agreed   by  and  between   plaintiff  and  defendant  that 

te"'h**^^^  plaintiff  should  absolutely  purchase  of  defendant,  and 

^^'^\.  that  defendant  should  sell  to  plaintiff,   the   leasehold 

Held,  that  *  * 

plaintiff  might    premises  demised  by  the  first  mentioned  indenture,  for 

maintain  case 

fur  deceit  the  remainder  of  the  said  term,  for  the  sum  of  600/. 

iS!*"*Though"  That  afterwards,  to  wit  16th  February  1838,  by  a  cer- 

iHsar  th«u  d*^*  tain  other  indenture  then  made  between  defendant  of 

iwtlitJdthe  ®°^  P^^^  ^°^  plaintiff  of  the  other,  &c. :  the  declaration 

agent  to  make  ^^j^  get  out  an  assii?ument  of  the  term  by  defendant  to 

any  represent*  *^  '' 

ation  as  to  rates  plaintiff,  in  pursuance  of  the  contract,  in  consideration 

or  taxes. 

of  600/.,  subject  to  payment  of  the  rent  and  performance 
of  the  covenants  in  the  first  mentioned  indenture.  No 
mention  appeared  to  be  made,  in  the  deed  of  assign-* 
ment,  of  any  underlease,  and  no  allegation  as  to  the 
value  or  liabilities  of  the  property.     The  declaration 


V.  VICTORIA. 


59 


then  proceeded  to  aver :  That,  before  and  at  the  several   Queen^s  Bench. 
times  of  the  making  of  such  contract  and  agreement  for 


the  purchase  of  the  said  messuage  &c^  and  of  the  Fulue 
making  and  executing  of  the  last  mentioned  indenture  Wilson. 
of  assignment,  and  of  the  payment  of  the  purchase- 
money  of  600/.,  the  messuage  &c.,  so  demised  by  the 
first  mentioned  indenture,  had  been  and  were  let  to, 
and  in  the  possession  and  occupation  of,  one  William 
Millsy  as  tenant  thereof  to  defendant,  that  is  to  say  as 
tenant  from  year  to  year,  so  long  as  defendant  and 
W.  M.  should  respectively  please,  at  and  under  a  cer- 
tain rent  therefore  paid  &c.  by  TV.  M.  to  defendant, 
to  wit  amounting  to  the  yearly  sum  of  100/.,  deducting 
thereout  and  therefrom  certain  taxes  and  rates  charged, 
rated  and  assessed,  and  chargeable  and  rateable,  yearly 
and  in  each  year,  upon  the  said  messuage  &c.,  and  upon 
W.  it£,  as  such  occupier,  in  respect  thereof,  and  amount- 
ing yearly  and  in  each  year  to  divers  &c.,  to  wit 
amounting  together  to  16/.  95.,  and  which  taxes  and 
rates  W*  Mills  was  to  be  at  liberty  to  deduct  and  re- 
tain from  and  out  of  the  said  yearly  rent  of  100/. ;  and 
the  messuage  &c.,  so  purchased  by  plaintiff,  did  not,  at 
the  several  times  aforesaid,  or  either  of  them,  yield  a 
net  improved  rent  of  62/.  lOs.  for  a  year,  subject  to  the 
insurance  hereinbefore  mentioned :  all  which  premises 
aforesaid  defendant,  before  and  at  the  several  times 
aforesaid  respectively,  well  knew,  but  the  same  pre- 
mises were  not,  at  those  times  or  either  of  them,  known 
to  plaintiff,  nor  was  plaintiff  at  those  times,  or  either 
of  them,  acquainted  therewith,  as  defendant,  at  the 
several  times  aforesaid  respectively,  also  well  knew :  yet 
that  defendant,  well  knowing  the  premises,  but  fraudu- 
lently, wrongfully  and  improperly  contriving  and  in- 
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tending  to  deceive,  injure  and  defraud  plaintiff,  before 
and  at  the  several  times  of  the  making  and  entering 
into  the  said  contract  &c.,  and  of  the  making  and  exe- 
cuting of  the  said  assignment,  and  of  the  payment  of  the 
said  purchase-money  by  plainti£P,  and  with  the  view  and 
intention  of  obtaining  a  larger  price  or  sum  of  money 
for  the  purchase  of  the  same  messuage  &c.  than  plaintiff 
would  otherwise  have  given  for  the  same,  falsely, 
fraudulently,  and  improperly,  deceived  plaintiff,  and 
then  falsely,  fraudulently,  and  deceitfully,  represented  and 
pretended  to  plaintiff,  and  caused  and  procured  plaintiff 
to  suppose  and  believe,  and  plaintiff  did  then  suppose 
and  believe,  that  the  messuage  &c.  were  then  let  to 
and  held  by,  fV.  Millsy  as  such  tenant  as  aforesaid,  at  a 
rent  amounting  to,  and  at  and  after  the  rate  of,  1 00/.  for 
a  year,  clear  of  any  such  taxes  and  rates  as  aforesaid, 
and  every  part  thereof,  and  that,  subject  to  the  said 
insurance  hereinbefore  mentioned  and  referred  to^  the 
messuage  &c.  then  yielded  a  net  improved  rent  of 
62/.  105.  a  year;  and  then  wrongfully,  fraudulently 
and  deceitfully,  wholly  concealed  from  plaintiff  that  the 
said  rent,  payable  by  fV.  M»  as  aforesaid,  was  subject  to 
the  deductions  for  the  said  taxes  and  rates  as  herein- 
before mentioned,  or  any  part  thereof:  and  that  plaintiff 
made  and  entered  into  the  said  contract  and  agreement 
for  purchase  of  the  messuage  &c.  as  aforesaid,  at  and 
for  the  price  aforesaid,  and  was  induced  so  to  make  and 
enter  into  the  same,  and  also  accepted  the  assignment 
so  made  to  him  as  aforesaid,  and  paid  the  said  pur- 
chase-money in  manner  aforesaid,  and  was  induced  so 
to  do,  fully  confiding  in  the  representations  and  pre- 
tences and  conduct  of  defendant  in  and  about  the  pre- 
mises in  that  behalf  as  aforesaid,  and  in  the  full  faith 
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and  belief,  and  confiding,  that  the  messuage  &c.  so  pur-  Queen*t  Bench. 
chased  by  plaintiff  were,  at  the  several  times  aforesaid, 
let  to  and  held  by  fV»  M.,  as  such  tenant  as  aforesaid,  Fullbk 
at  a  rent  amounting  to,  and  at  and  after  the  rate  of,  Wilson. 
100/.  for  a  year,  clear  of  any  such  taxes  and  rates  which 
he  was  so  at  liberty  to  deduct  as  aforesaid,  and  every 
part  thereof,  and  that,  subject  as  aforesaid,  the  mes- 
suage &c.  so  purchased  by  plaintiff,  at  the  several  times 
aforesaid,  yielded  the  said  net  improved  rent  of  62/.  lOs. 
a  year  as  aforesaid ;  all  which  premises  defendant,  at 
the  several  times  aforesaid,  and  of  the  committing  of 
the  grievances  &c.,  well  knew.  That  defendant,  by 
means  of  the  premises,  at  the  several  times  aforesaid, 
falsely  and  fraudulently  deceived  plaintiff  on  the  said 
sale  and  in  manner  aforesaid,  and  thereby  induced  and 
caused  and  procured  plaintiff  to  purchase  the  messuage 
&c.,  and  to  pay  to  defendant  a  much  larger  sum  of 
money,  to  wit  by  the  sum  of  300/.,  than  he  would  other- 
wise have  paid  to  defendant  for  the  purchase  of  the 
messuage  &c. ;  and  the  same  messuage  &c.  have  thereby 
become,  and  are,  of  much  less  value  to  plaintiff  than 
they  would  otherwise  have  been :  and  plaintiff  hath  lost 
and  been  deprived  of  all  the  profits  &c.,  amounting  to 
&c.,  which  he  otherwise  would  have  made,  derived,  and 
acquired  from  the  said  purchase  &c.,  and  hath  been  put 
to  trouble  and  expense  &c.  in  and  about  such  purchase, 
and  the  completion  of  the  same ;  which,  but  for  the  pre- 
mises, he  would  not  have  incurred  &c.  To  the  damage &c. 

Plea :  Not  guilty. 

The  cause  was  tried  before  Lord  Denman  C.  J.,  at 
the  London  sittings  after  Michaelmas  term,  1840;  when 
the  plaintiff  was  nonsuited.  The  state  of  facts  assumed 
by  the  Court  of  Queen's  Bench    in  deciding  on  the 
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ment, which  was  made  by  the  Lord  Chief  Justice,  in 


FuLLBR  giving  judgment,  "The  facts  of  this  case,  which  was 
WiLsoK.  xxxeA  before  me  at  Guildhall^  when  divested  of  some 
unimportant  particulars,  stand  thus.  The  defendant, 
being  the  owner  of  a  house  in  the  city,  employed  her 
attorney  to  put  it  in  a  course  of  being  sold  by  auction. 
He  described  it  to  the  auctioneer  as  being  free  from 
rates  and  taxes :  and  it  was  bought  by  the  plaintiff,  on 
that  representation,  for  600/.  It  was,  in  fact,  subject 
to  rates  and  taxes  amounting  to  above  16/.,  on  a  rent 
of  100/.,  and  would  have  been  sold  for  no  more  than 
470/.  if  that  representation  had  not  been  made.  The 
plaintiff  brought  his  action  for  this  difference  of  price. 
It  was  an  action  on  the  case  for  a  fraudulent  misre- 
presentation of  the  value  of  the  house.  But  the  de- 
fendant had  made  no  representation  at  all:  and  her 
attorney,  who  made  it,  did  not  know  it  to  be  false." 

In  Hilary  term,  1841,  Thesiger  obtained  a  rule  to 
shew  cause  why  the  nonsuit  should  not  be  set  aside, 
and  a  verdict  entered  for  the  plaintiff  with  130/.  da- 
mages.    In  Hilary  term,  1842  (a\ 

Sir  F.  Pollocki  Attorney  General,  and  Martin^  shewed 
cause.  This  case  is  within  the  principle  of  Cornfoot  v. 
Fawke  (i).  Fraud  in  fact  is  essential  to  the  action  here, 
as  to  the  plea  there.  Fraud  in  one  party  and  damage 
to  the  other  were  held  together  to  make  up  a  right  of 
action  in  Pasley  v.  Freeman  (c),  contrary  to  the  opinion 

(a)  January  12th.  Before  Lord  Denman  C.  J.,  Patteson,  Coleridge, 
and  fFightnutn  Js.  Some  arguments  respecting  the  facts  of  the  case  are 
omitted ;  and  those  only  are  reported  which  proceed  on  the  assumption  of 
facts  made  by  the  Court. 

(6)  6  J/.  ^  ff.  358.  (c)  3  T.  R.  51. 
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of  Crrose  J. :  but  without  the  fraud  the  action  does  not  Queen's  Bench. 
lie ;  Haycraft  v.  Creasy  {a).  It  is  not  alleged  here  that 
the  contract  of  assignment  contains  any  warranty ;  nothing  ^^^im, 
therefore  will  vitiate  the  contract  except  a  fraud ;  and  WiLioif. 
the  mere  knowledge  of  a  defect,  without  false  repre- 
sentation, is  not  such  a  fraud ;  Pickering  v.  Dowson  (6)* 
Generally,  parties  define  their  liabilities  by  the  contract 
itself.  A  contract  of  assurance  is  an  excepted  case; 
there  the  assured  is  required  to  make  a  full  disclosure;  . 
the  authorities  in  note  (1)  to  Goram  v.  Sweeting  (c) 
illustrate  the  rule  on  this  point  Here  no  representa- 
tion is  made  which  the  party  making  the  representation 
believes  to  be  false.  In  Polhill  v.  Waller  (d)  a  party 
was  held  liable  to  an  action  for  a  fraud,  who  wrote  on 
a  bill  an  acceptance  as  by  the  procuration  of  the 
drawee,  there  being  no  such  procuration,  but  the  writer 
believing  that  the  drawee  would  sanction  the  proceeding. 
{Pattesoni.  That  case  in  truth  followed  up  the  principle 
of  Foster  v.  Charles  (e).]  The  defendant  in  PoViill  v. 
Walter  {d)  made  what  he  himself  knew  to  be  a  false  re- 
presentation. In  Freeman  v.  Baker  (g)  it  was  held  that 
an  action  for  deceit  cannot  be  maintained  against  a  party 
making  a  false  representation,  if  he  does  not  know 
that  it  is  false.  In  Pilmore  v.  Hood  (Ji)  the  defendant 
was  held  liable,  because  he  made  a  representation, 
which  he  knew  to  be  false,  to  a  party  who,  with  de- 
fendant's knowledge,  communicated  it  to  the  plaintiff, 
on  the  faith  of  which  the  plaintiff  contracted  with  the 
defendant  There  Tindal  C.  J.  impliedly  recognised  the 
principle  for  which  the  defendant  now  contends.  Even 
assuming  that  the  view  taken  by  the  majority  of  the 

(a)  2  East,  92.  (6)  4  Taunt.  779. 

(c)  2  Wmt,  Sound.  200a.  {d)  3  B,  4^  Ad.  1 14. 

(0  6  Bing.  396.,  7  Bing.  105.  (g)  5  B.  i  Ad.  797. 
{hj  5  New  Ca  97. 
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Barons  in  Ccrnfbot  v.  Fcnoke  {a)  was  wrong,  and  that 
of  LfOrd  Abinger  C.  B.  correct,  the  defendant  is  still  en- 
titled to  retain  this  nonsuit  Lord  Abinger^s  judg- 
ment goes  merely  to  this  extent :  —  that,  if  a  principal 
employ  an  agent  to  contract,  and  such  agent,  in  the 
course  of  the  employment,  make  a  false  statement, 
not  knowing  it  to  be  false,  the  principal  cannot  enforce 
the  contract  He  says  (£),  ^^  The  principal,  though 
not.  bound  by  the  representation  of  his  agent,  cannot 
take  advantage  of  a  contract  made  under  the  false 
representation  of  an  agent,  whether  that  agent  was 
authorized  by  him  or  not  to  make  such  representation." 
The  question  here  is  whether  the  principal  be  so  bound, 
not  whether  he  can  take  advantage  of  the  contract; 
for  the  principal  here  is  defendant,  not  plaintiff  as  in 
Comjbot  V.  FatJoke{a).  And  Lord  Abinger  says  further  (c) 
that,  if  in  an  action  for  deceit  the  landlord  ^^  might 
defend  himself  upon  the  ground  of  the  want  of  authority 
in  his  agent,  it  by  no  means  follows  that  he  could 
insist  upon  enforcing  the  contract  against  the  tenant 
who  renounced  it"  It  is  true  that  Lord  Abinger  is 
reported  (^)  to  have  used  expressions  which  seem  to 
imply  that  the  actions  upon  a  warranty  and  upon  a  deceit 
both  rest  upon  fraud,  in  the  same  sense.  [Lord  Den^ 
man  C.  J.  The  report  can  scarcely  be  accurate,  if  that 
be  its  effect  T7iesiger.  The  Lord  Chief  Baron  appears 
to  have  been  there  speaking  with  immediate  reference 
to  Williamson  v.  Allison  (^ ).]  The  rule  in  the  case  of 
sales  is  caveat  emptor:  the  doctrine  for  which  the 
plaintiff  contends  would  reverse  the  rule. 

(a)  6  Af.  4-  IT.  358.  (6)  6  M.  j-  n\  381. 

(c)  6M,^yr.  386.  (rf)  See  6  M,  4^  W.  377. 

(tf)  2  Eoitf  446.  Id  that  case  there  was  a  contract  containing  an  ez-. 
press  warranty  :  and  it  was  held  that  an  action  lay,  by  reason  of  the  war- 
ranty being  &lse ;  and  that  proof  of  tlie  scienter  was  unnecessary. 
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Thesiger  and  FrancilUm^  contra.  It  is  not  necessary  dueetCt  Bench. 
to  impeach  the  decision  in  Comfoot  v.  Fcnokt  (a).  The  ^^^^* 
defendant  here  admits  that  a  substantive  fraud  will  Folu^ 
afibrd  a  ground  for  this  action.  Now  either  the  defend-  WiLsoy. 
ant  was  guilty  of  a  fraud  personally  by  concealing  the 
objection  from  her  agent,  or  the  agent  knew  of  the 
defect,  and  then  he,  and  through  him  the  defendant,  was 
guilty  of  a  fraud.  [Coleridge  J.  Is  not  the  liabili^  to 
rates  and  taxes  as  much  a  matter  collateral  to  the  con- 
tract as  the  situation  of  the  house  in  Comfoot  v. 
'Fofsike  {a)  ?j  The  liability  directly  affSscts  the  net  pe- 
cuniary value  of  the  property.  It  is  like  the  amount  of 
business  in  a  public  house,  on  which  Ikhell  v.  Stevens  (b) 
turned.  There  an  action  was  held  to  lie  for  the  mis- 
representation, though  it  was  not  incorporated,  either 
in  the  written  memorandum  for  the  bargain,  or  in  the 
conveyance.  That  case  also  answers  the  argument 
suggested  upon  the  rule  of  caveat  emptor.  There  Lord 
Tenterden  relied  on  Lysney  v.  Selby  (c),  where  an  action 
for  deceit  was  held  to  lie  upon  a  false  representation, 
at  the  time  of  a  sale  of  an  estate,  as  to  the  amount  of 
the  rents.  That  case  is  cited  and  relied  on  in  1  Sugd. 
V.^P.5  {d).  Schneider  v.  Heath  {e)  is  a  still  stronger 
case,  and  shews  that,  even  though  the  agent  be  alto- 
gether ignorant  as  to  the  fact  with  respect  to  which  he 
has  made  a  false  representation,  he,  and  through  him  the 
principals,  may  be  fixed  with  the  fraud.  This  appears 
also  from  Lord  Mamjield^s  judgment  in  Pawson  v.  Wat* 
son  {g).  Lord  Abinger,  referring  to  this  last  case  in  Corn* 
Jbot  v.  Fotaoke  (A),  says,  "  Lord  Mansfield  lays  it  down, 

(*)  6  M.^  n^.  358.  (6)  SB.^a  623. 

(c)  2  Ld.  Raym,  1118.  S.  C,  as  nisn^y  v.  Selby,  1  Salk.  211. 
{d)  lOlh.  ed.  (e)  3  Campb.  506. 

(5)  5*  ^oup.  785.  (A)  6  ^f.  J  H".  379. 

VOL.  III.    N.S.  F 


66 


Q.B.    EASTER  TERM, 


Volume  III. 
1842. 

FULLXK 
V. 

Wiuov. 


generally,  that^  in  a  representation  to  induce  a  party  to 
make  a  contract,  it  is  equally  false  for  a  man  to  affirm 
that  of  which  he  knows  nothing,  as  it  is  to  affirm  that  to 
be  true  which  he  knows  to  be  false  "  (a).  And  he  adds, 
**  This  maxim  is  neither  negatived  nor  qualified  by  the 
doctrine  laid  down  in  that  class  of  cases  derived  from 
PasUy  V.  Freeman  (6).  The  plaintiffs  in  those  cases 
sought  to  charge  a  party  with  damages  for  stating  that 
which  he  believed  to  be  true,  though  he  did  not  know  it 
to  be  so,  in  answer  to  enquiries  made  by  the  plaintiff  re« 
specting  the  credit  of  a  third  person.  There  the  de* 
fendant  had  no  end  to  gain,  no  interest  in  the  event,  no 
motive  to  deceive;  he  was  not  one  of  the  dramatis  per- 
sonse  in  the  construction  of  any  contract."  The  courts 
have  generally  held  parties  strictly  bound  by  the  acts 
of  their  agents,  because  it  is  the  duty  of  the  principal  to 
instruct  his  agent  properly.  Mayhem  v.  Eames  (c)  and 
Willis  V.  J^e  Bank  of  England  {d)  are  instances. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  stating  the  facts,  (as  in  p.  62.  ant^), 
his  Lordship  proceeded  as  follows. 

On  these  facts,  it  was  assumed  at  the  trial  that  the 
recent  case  of  Cornfoot  v.  Fovske^e)  was  directly  in 
point :  on  which  supposition  I  thought  myself  bound  by 
the  authority  of  the  Court  of  Exchequer  to  direct  a 
nonsuit,  allowing  the  plaintiff  to  move  for  a  verdict.  It 
now  likewise  appears  to  the  Court  that,  in  one  point  of 
view,  that  case  is  a  direct  authority  bearing  on  the  pre- 
sent ;  though  the  facts  of  the  two  are  not  in  all  respects 
entirely  similar.  For  it  was  there  holden  by  three  of 
the  learned  Barons,  in  opposition  to  the  opinion  of  Lord 

(a)  See  Bree  v.  Hoibech,  Doug,  630.  632. 
(6)  S  T.  JR.  51.  (c)  3  B.f  a  601. 

.      (d)  4  -rf.  J-  JS.  21.  (e)  6  M.  i'  JT.  358. 
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AbingeTj  that  the  plea  of  fraud  was  not  sustainedi  be«  Quem*t  Bench. 
cause  the  plaintiff  had  made  no  representation,  and  the* ' 


plaintiff's  agent  did  not  know  his  own  representation        Follm 
to  be  false.     If  this  be  correct  as  to  a  plea  of  fraud,       Wilson. 
neither  can  the  action  for  deceit  lie  under  the  same 
circumstances. 

Lord  Abinger  maintained,  and  surely  not  without 
reason,  that  there  was  some  moral  fraud  in  the  conduct 
of  both,  the  principal  concealing  a  fact  which  made  his 
house  utterly  unfit  for  the  purpose  for  which  he  was 
letting  it;  the  agent  stating  a  falsehood,  which,  of  course» 
he  could  not  know  to  be  true,  even  if  he  believed  it. 

We  do  not  however  take  this  ground.  We  adopt  the 
other  proposition  of  the  Chief  Baron,  namely,  that, 
whether  there  was  moral  fraud  or  not,  if  the  purchaser 
was  actually  deceived  in  his  bargain,  the  law  will  re- 
lieve him  from  it.  We  think  the  principal  and  his 
agent  are  for  this  purpose  completely  identified ;  and 
that  the  question  is,  not  what  was  passing  in  the  mind 
of  either,  but  whether  the  purchaser  was  in  fact  deceived 
by  them  or  either  of  them. 

In  the  present  case  the  agent  was  not  indeed  in- 
structed to  make  any  representation  specifically  on  the 
subject  of  rates  and  taxes :  but  he  could  not  sell  the 
house  without  describing  it ;  and  he  described  it  untruly 
in  an  essential  point.  He  said,  in  effect,  "  I  sell  you 
an  annuity  of  100/.,"  when  he  was  selling  an  annuity  of 
84/.  only.  By  this  false  statement  the  plaintiff  was  in- 
duced to  part  with  his  money  to  the  defendant,  who  can- 
not be  allowed  to  retain  it  The  consequence  is,  that 
the  rule  for  setting  aside  the  nonsuit,  which  proceeded 
on  the  authority  of  that  decision,  must  be  absolute. 

Rule  absolute  {a). 

(a)  See  the  next  case. 
P  2 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 


Elizabeth  Wilson  against  Fuller. 


indenture  of  lease  duly  executed,  bearing  date  the  25th 
day  of  December  a.d.  1837,  the  Master,  Wardens  and 


184S.] 

DedmtioD,  in  rpHE  facts  of  the  last  case  were  afterwards  stated 

case  for  deceit,      X 

stated  that  de-  in  a  special  verdict,  by  consent,  and  leave  of  the 

fendant,  being 

lenee  of  certain    Court,  as  follows. 

I^r^  to  sell         And  the  jurors  &c.  say  upon  their  oath  :  That,  by  an 

them  to  ptain- 
tiflT,  and  plain- 
tiff agreed  to 
purchase  them 
of  her,  for  the 

residue  of  the  term,  and  they  were  assigned  to  plaintiff  accordingly.  That,  at  the  timet 
&c,  the  premises  were  held  by  a  tenant  of  defendant  at  the  rent  of  \O0L  a  year,  but  charged 
with  16^  a  year  for  rates  and  taxes,  which  the  tenant  paid,  and  was  at  liberty  to  deduct 
out  of  the  rent :  all  which  defendant  knew,  but  plaintiff  did  not,  as  defendant  also  knew : 
that  defendant,  at  the  times  &&,  deceived  plaintiff  and  fraudulently  represented  to  him 
that  the  premises  were  let  at  lOOL  a  year,  clear  of  taxes  and  rates,  and  concealed  from  him 
that  the  rent  was  subject  to  the  said  deductions :  that  plaintiff  was  induced  by  the  repre- 
sentations and  conduct  of  defendant  to  take  the  assignment :  and  that  defendant  by  means 
of  the  premises  &c.  deceived  plaintiff,  and  induced  him  to  purchase  &c.  at  a  lai^^  sum 
than  he  otherwise  would  have  paid.     Plea,  Not  guilty. 

Special  verdict  stated  that  defendant  knew  of  the  above  deductions,  which  were  made, 
by  agreement,  from  the  rent.  That  she  desired  IK,  her  attorney,  to  instruct  plaintiff,  an 
auctioneer,  to  prepare  particulars  for  sale  of  the  premises,  and  referred  fT.  for  information 
to  a  person  having  a  lien  on  the  premises,  who  told  IT.  that  the  rent  was  100^  a  year. 
That  IT.  asked  no  question  about  rates  and  taxes,  assuming  that  the  tenant  paid  them,  as 
the  practice  was  in  London,  where  the  premises  were  situate.  That  defendant  did  not 
further  interfere.  That  W,,  not  knowing  that  defendant  paid  the  rates  and  taxes,  in- 
structed plaintiff  that  the  premises  were  held  by  a  tenant  at  100^  a  year,  but  never 
described  them  to  him  as  clear  of  rates  and  taxes,  or  authorized  him  so  to  represent  them. 
That  plaintiff  drew  up  a  particular  for  the  sale,  stating  the  premises  to  be  let  at  lOOL 
**  clear  of  rates  and  texes.**  That  If.  saw  the  particular,  but  did  not  correct  it,  because 
he  thought  it  true :  and  that  W,  thought  it  plaintiff's  duty  to  enquire  into  the  outgoings 
when  he  was  employed  to  make  the  particular.  That  the  premises  were  put  up  to  uSm 
and  bought  in,  and  plaintiff  then  took  them  himself,  and  they  were  assigned  to  him.  That 
neither  W.  nor  plaintiff  knew  of  the  agreement  for  a  deduction  from  tlie  rent  till  after  the 
assignment  and  payment  of  the  purcluwe  money ;  and  that,  at  the  times  of  such  assignment 
and  payment,  plaintiff  believed  the  premises  to  be  let  at  idoL,  clear  of  rates  and  taxes. 

Held  that,  on  this  finding,  it  did  not  appear  that  defendant  had  been  guilty  of  any 
actual  fraudulent  representation  or  concealment,  or  had  authorised  any :  that,  if  ff^.,  as  her 
agent,  had  been  guilty  of  fraudulent  representation  and  concealment,  she  would  ben^f 
have  been  liable :  but  that  no  such  misfeasance  by  fT.  appeared  by  the  verdict :  and  chere- 
fore  that  defendant  was  entitled  to  judgment. 
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Freemen  and  Commonalty  of  the  Mystery  of  Vintners  of  Qm««>'«  Sench. 
the  city  of  London  demised  to  the  defendant  (below ;  '"* 

plaintiff  in  error)  the  messuage  and  premises  situate  and  ^"^^ 
being  No.  S.  Foster  Lane  in  the  city  of  London,  to  have  Fuu-i*. 
and  to  hold  the  same  to  her  and  her  executors,  admi- 
nistrators and  assigns  for  the  period  of  fifty  three  years 
firom  the  said  25th  day  of  December^  subject  to  the  rent 
of  S7L  105.  per  annum,  and  the  performance  of  certain 
covenants  in  the  same  indenture  contained.  And  that 
at  Chriamast  a.d.  1835,  the  defendant  demised  the  said 
messuage  and  premises  comprised  in  the  said  lease  to 
one  William  Mills^  to  hold  as  tenant  from  year  to  year 

on  the  same  terms  upon  which  one Burrow  had 

before  and  until  that  time  held  them,  the  terms  upon 
which  Burram  held  them  being  100/.  a  year  rent,  the 
rates  and  taxes,  amounting  to  16/.  9s.  per  annum,  being 
paid  by  the  defendant,  who  lived  in  the  parish  in  which 
the  said  messuage  and  premises  were  situate.  That  the 
said  W.  Mills  two  or  three  times  paid  rent  to  the  de- 
fendant, and  sometimes  to  her  son  for  her. 

That  the  plaintiff  (below)  is,  and  in  the  month  of  May 
18S7  was,  an  auctioneer;  and  that,  in  the  said  month 
of  Jtfey  1887,  the  defendant  desired  one  Mr.  Wadeson, 
who  then  was,  and  is,  an  attorney,  and  whom  the  de- 
fendant employed  as  her  attorney  in  the  matter  of  the 
sale  of  the  said  messuage  and  premises,  to  instruct  the 
plaintiff  to  prepare  particulars  and  conditions  of  sale  for 
the  sale  thereof  by  auction.  That  the  defendant  re- 
ferred the  said  Mr.  Wadeson  for  information  to  one  Mr. 
Bass,  who  had  a  lien  upon  the  said  premises,  and  who 
told  the  said  Mr.  Wadeson  that  the  rent  of  the  said  mes- 
suage and  premises  was  100/.  a  year.  That  the  said 
Mr.  Wadeson    asked    no  questions  about  the  tenant 

F  S 
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j_   SO,  such  being  always  the  practice  in  London.     That 

WiMOK        ^Q  defendant  did  not  in  any  way  further  interfere  in  the 
FoLutE.       matter. 

That  the  said  Mr.  Wadeson  gave  the  following  in- 
structions in  writing  to  the  plaintiff  as  to  the  said  pre- 
mises. **  No.  8."  (meaning  the  said  messuage  and 
premises  No.  S.  Foster  Lane)  "  is  in  the  occupation  of  a 
yearly  tenant,  Mr.  Milk,  at  100/.  a  year."  That  the 
said  Mr.  Wadeson  did  not  know  that  the  defendant  paid 
the  rates  and  taxes.  That  the  said  Mr.  Wadeson  never 
described  the  said  premises  to  the  plaintiff  otherwise  than 
as  aforesaid,  and  never  described  them  as  clear  of  taxes, 
or  gave  him  any  authority  to  put  any  statement  to  that 
effect  into  the  particulars.  That  the  plaintiff  prepared 
a  particular  of  the  said  messuage  and  premises  for  sale 
thereof  by  auction,  which  particular  was  as  follows. 

£    s.    d. 
«*  No.  8.  Foster  Lane ;  let  to  Mr.  MiUs  as 

tenant  from  year  to  year,  clear  of  taxes 

and  rates,  at  per  annum  -  -  100    0     0 

At  the  rent  besides  an  insurance  of  800/L 

per  annum        -  -  -  -87  100 

Net  improved  rent     62  10     0 

That  the  said  particular  was  seen  by  the  said  Mr. 
Wadeson,  who  did  not  correct  it  because  he  thought  it 
true.  That  the  said  Mr.  Wadeson  considered  it  the 
plaintiff's  duty,  when  he  was  employed  to  make  out  the 
particulars,  to  go  and  survey  the  premises  and  inquire 
of  the  outgoings. 

That  the  said  messuage  and  premises  were,  in  May 
837i  offered  for  sale  by  auction,  and  were  then  bought 
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in,  bat  were  put  up  again  for  sale  by  auction  in  No^  Queen't  Bench, 
vernier  a.d.  1837,  when  the  sum  of  6007.  was  offered  for      l^^^^'l 
them,  and  the  plaintiff  bid  610/.  to  raise  the  biddings,        Wilsov 
and  they  were  bought  in  at  610/. :  and,  as  the  plaintiff       Follbb. 
had  prevented  the  sale  at  600/.,  he  considered  himself 
bound  to  take  them  himself  at  that  price,  and  did  so. 
That  an  assignment  from  the  defendant  to  the  plaintiff 
of  the  said  messuage  and  premises  was  prepared  by  the 
attorney  for  the  Vintners'  Company,  and  the  plaintiff 
paid  600/.  to  the  defendant  for  the  purchase  of  the  said 
messuage  and  premises.    That  the  said  assignment  was 
a  certain  indenture  bearing  date  the  16th  day  of  Feb- 
ruary 1838,  between  the  said  defendant  of  the  one  part 
and  the  said  plaintiff  of  the  other  part,  and  duly  signed, 
sealed  and  delivered  by  the  defendant     The  assign- 
ment is  indorsed  upon  the  said  indenture,  and  is  in 
the  following  words.     (The  verdict  then  set  forth  the 
assignment,  which  was,  in  substance,  as  stated  in  the 
declaration ;  see  p.  58.,  ante.) 

That,  from  the  time  of  the  aforesaid  demise  of  the 
said  messuage  and  premises  by  the  said  defendant  to  the 
said  fV.  Mills,  and  until  the  time  of  the  aforesaid  assign- 
ment of  the  same  to  the  said  plaintiff,  the  said  JV.  Mills 
continued  and  was  yearly  tenant  of  the  said  messuage 
and  premises  at  the  said  yearly  rent  of  100/.,  the  defend- 
ant paying  the  said  rates  and  taxes  pursuant  to  her  said 
agreement  in  that  behalf;  and  that,  at  the  time  the  said 
messuage  and  premises  were  sold  and  assigned  as  afore- 
said to  the  said  plaintiff,  the  same  were  still  occupied 
by  the  said  JF.  Mills  by  virtue  of  the  said  demise,  and 
upon  the  terms  aforesaid.  That  neither  the  plaintiff  nor 
the  said  Mr.  Wadesoji,  until  after  the  assignment  of  the 
said  messuage  and  premises  to  the  plaintiff,  and  the 

F  4 


72 


Q.B.   [HILARY  VACATION, 


Volume  III. 
[1843.] 

WiLSOH 
V. 

Fuller. 


payment  by  him  to  the  defendant  of  the  said  sum  of 
600/.9  knew  that  it  had  ever  been  agreed  to  between  the 
said  defendant  and  the  said  JV.  Milk  that  the  said  rates 
and  taxes  were  to  be  paid  by  the  said  defendant,  or 
that  the  said  fV.  Milk  was  entitled  to  have  the  same 
paid  by  the  said  defendant:  and  that,  at  the  time  of  the 
said  assignment  and  of  the  payment  of  the  said  sum  of 
600/.  as  aforesaid,  the  plaintiff  believed  that  the  said  mes- 
suage and  premises  were  let  to  the  said  JV.  Mills  for 
100/.  a  year  clear  of  rates  and  taxes.  That  in  May 
the  reserved  bidding  was  900/.,  and  in  November  6001. 

But  whether  &c. :  conclusion  in  the  usual  form. 

Judgment  was  entered,  without  further  argument,  for 
the  plaintiff  below.  The  defendant  below  brought  error^ 
assigning  the  error  in  the  common  form.  The  case  was 
argued  in  Hilary  vacation,  {Febmary  1st)  IS^S  {a). 


Martin  for  the  plaintiff  in  error  (the  defendant 
below).  The  special  verdict  shews  no  ground  for 
holding  Mrs.  Wilson  liable.  [CressnoeU  3.  The  facts, 
as  now  stated,  differ  from  those  on  which  the  judg- 
ment below  proceeded.  Lord  Abingei^  C  B.  Wadeson 
appears  to  have  told  Ftdler  that  the  premises  were  occu- 
pied by  a  tenant  at  100/.  a  year,  which  was  true :  and 
it  is  found  that  Wadeson  considered  it  FuUefs  duty  to 
enquire  into  the  outgoings,  when  drawing  up  the  parti- 
culars. Fuller  was  the  purchaser ;  but  he  was  also  the 
agent,  as  much  as  Wadeson.  If  it  was  his  duty  to 
enquire,  he  is  himself  to  blame  for  the  misrepresenta- 
tion. Parke  B.  If  fraud  might  be  imputed  to  Wadeson^ 
it  might,  on  the  same  grounds,  to  Ftdler.      Wadeson  re- 


(a)  Before  Tindal  C.  J.,  Lord  Abingcr  C.  3.,  Farkc  B.,  AUcrson  B, 
Snkine  J.,  Sojfit  B.,  and  CressweU  J. 
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presents  that  the  premises  are  let  at  lOOL  a  year:  all  QueetCt  Bench. 
that  tends  to  aflTect  him,  beyond  that,  is  only  matter  ^  *•* 
from  which  a  jury  might  have  inferred  that  Wadeson^  Wimow 
after  looking  at  the  particular,  had  made  the  statement  .  Fouir. 
bis  own.  Alderson  B.  He  thought  it  FuUer^s  duty  to 
enquire,  and,  after  enquiry  made  (as  he  supposed)  by 
Fuller^  believed  his  report.]  These  observations  decide 
the  case  upon  the  facts.  But  further,  in  Cornfooi  v. 
FtnDke{a)  the  action  was  to  enforce  a  contract;  and 
there  Lord  Abinger  C.  B.,  though  he  held  the  contract 
vitiated  by  the  agent's  misrepresentation,  expressly  de- 
clined to  say  whether  or  not  the  misrepresentation,  if 
made  without  authority,  would  expose  the  principal  to 
an  action  of  deceit.  ^Alderson  B.  The  only  real  dif- 
ference there  between  Lord  Abinger  C.  B.  and  the  rest 
of  the  Court  was,  whether  the  particular  representation 
was  so  far  part  of  the  contract  as  to  vitiate  it.]  The 
judgment  of  the  Court  of  Queen's  Bench  proceeds  on  a 
mistake  as  to  that  of  Lord  Abinger.  lAlderson  B. 
The  action  would  clearly  not  have  lain  in  Cornfoot  v. 
Fcftske  {a)  if  the  facts  had  been  like  those  found  here. 
Lord  Abinger  C.  B.  In  this  case  it  may  in  fact  have 
been  Fuller*s  duty  to  make  the  requisite  inquiries,  he 
being  agent  as  much  as  fVadesoti.  If  it  was  not  his 
duty,  the  verdict  should  have  stated  that.  The  general 
question,  therefore,  is  not  open  to  us.  Tindal  C.  J. 
We  roust  hear  how  the  defendant's  counsel  answers 
that]    Martin  was  then  stopped  by  the  court. 

FranciUonj  contra.     Wadeson   was   guilty  of  a  false 
representation,  and  a  concealment  of  facts,  by  which 

(a)  6M.iW.  358. 
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Volume  III.  Mrs.  Wilson  is  bound.  [Tindal  C  J.  Must  not  yoa 
*-  '•*  shew  that  he  knew  the  fact,  before  you  can  say  that  he 
Wufoy  fraudulently  concealed  it?]  Mrs.  Wilson  knew  and 
FoLLii.  suppressed  it.  [Alderson  B.  She  made  no  represen- 
tation.] If  she  had  not  concealed  the  material  fact, 
Wadeson  would  not  have  made  an  unqualified  state- 
ment as  to  the  rent.  {Parke  B.  If  she  kept  back  any 
thing,  that  fact  should  have  been  found.]  She  referred 
to  Bciss;  but  it  does  not  appear  that  he  had  any  know« 
ledge  except  such  as  he  derived  from  her.  She  received 
the  rent  Bass  had  only  a  lien.  [Tindal  C.  J.  Why 
did  she  refer  to  Bass^  if  she  knew  the  facts  ?  Alders 
son  B.  It  does  not  appear  that  she  knew  what  Bass 
told  Fuller.  Lord  Abinger  C.  B.  The  verdict  ought  to 
have  shewn  that  Bass  did  not  know  the  fact,  if  that  was 
so.  Cressnoelli.  And,  if  he  did  not,  that  Mrs.  Fuller  was 
aware  of  that.]  If  there  was  negligence  in  her,  it  was 
legal  fraud.  [Alderson  B.  It  might  be  that  the  bargain 
could  not  be  enforced;  but  who  could  say  she  was 
guilty  of  fraud  ?  Tindal  C.  J.  A  court  of  equi^  would 
perhaps  relieve  the  purchaser :  but  if  fraud  is  charged 
it  must  be  distinctly  proved.  Parke  B.  It  ought  to 
have  been  found  that  the  defendant  below,  knowing  a 
material  fact,  kept  it  back.  Erskine  J.  The  conceal* 
ment  alleged  in  the  declaration  is  a  wilful  suppression.] 
Negligence  would  be  equivalent  to  fraud.  {Tindal  C  J. 
cited  Haycrafi  v.  Creasy  (a).]  Here  the  neglect  is  to 
the  party's  own  advantage  as  well  as  to  the  injury  of 
another.  Gladstone  v.  King  (b)  shews  that  facts  which 
would  not  convict  a  party  of  actual  fraud  may  amount 
to  legal  fraud.     The  knowledge  of  the  principal  here 

(a)  2  Eatt,  92.  {b)  \  M.  i  S.  35. 
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was  constnictively  the  knowledge  of  the  agent ;  fViUis  Quem't  Bench, 

V.  TAe  Bank  of  England  (a),  Mayhem  v.  Eames  (&)•     In      ^^^^^'^ 

Kennedy  ▼.  Grten{c)  Lord  Brougham  C,  commenting       Wilmn 

on  the  doctrine  of  constructive  notice,  said:  *^ Policy,       Fullse. 

and  the  safety  of  the  public,  forbids  a  person  to  deny 

knowledge  while  he  is  so  dealing  as  to  keep  himself 

ignorant,  or  so  as  that  he  may  keep  himself  ignorant, 

and  yet  all  the  while  let  his  agent  know,  and  himself, 

perhaps,  profit  by  that  knowledge.     In  such  a  case  it 

would  be  most  iniquitous  and  most  dangerous,  and  give 

shelter  and  encouragement  to  all  kinds  of  fraud,  were 

the  law  not  to  consider  the  knowledge  of  one  as  common 

to  both,  whether  it  be  so  in  fact  or  not.'*     If  Mrs.  WiU 

tony  in  this  case,  concealed  an  important  fact  from  her 

agent,  and  thereby  enabled  him  to  commit  a  fraud,  she 

18  liable  to  an  action.     \Parke  B.  If  she  had  knowingly 

referred  to  an  ignorant  agent,   that  would  have  been 

firaud.      Alderson  B.  Clearly.      Erskine  B.  But  Bas^s 

ignorance  is  not  stated.]     Wadeson  saw  the  particular 

representing  the  net  improved  rent  to  be  62/.  105.:  he 

adopted  it  by  his  silence.     [Aldersoti  B.    He  only  gave 

credit  to  what  Ftdlcr  stated.     AH  the  misrepresentation 

lies  in  the  addition  made  by  Ftdler.']     Wadeson  was  the 

agent  selected  by  Mrs.  Wilson,  and   held   out  to  the 

world  by  her  as  knowing  what  she  knew ;  the  case  is 

like  Hem  v.  Nichols  (e/).    lAlderson  B.    Hdler  also  was 

an  agent,  and,  on  your  reasoning,  knew  what  Wadeson 

knew.]      His  relation  of  agent  had  ceased  when   he 

made  the  purchase.     [Lord  Abinger  C.  B.  That  makes 

no  difference.     Alderson  B.  It  does  not  wipe  out  his 

knowledge.     Lord  Abinger  C.  B.    Supposing   Wadeson 

(a)  4  ^.  i  JS.  21.  (6)  3  -B.  4*  C.  601. 

(c)  S  Uylne  ^  K.  699.  719.  (d)  1  Saik  289. 
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to  have  made  a  representation,  he  did  not  make  it 
on  contracting  with  Fuller,  but  on  employing  him  as 
agent;  and  the  jury  may  have  thought  that  it  was 
FuUcf^s  dutjj  as  auctioneer,  to  ascertain  the  fact  before 
selling,  and  that  he  would  do  so  to  protect  himself  from 
liabili^.  The  verdict  ought  to  have  shewn  how  these 
facts  were.]  Fuller,  when  he  became  purchaser,  had  a 
right  to  treat  Wadeson  as  the  vendor's  agent  [Lord 
Abinger  C.  B.  He  should  have  told  him  that  he  con* 
sidered  him  so.  The  judgment  of  the  Court  of  Queen's 
Bench  on  the  motion  to  enter  a  verdict  was  not  given 
upon  the  facts  now  before  us.  We  shall  not  reverse 
that  if  we  give  judgment  now  for  the  plaintiff  in 
error.  Parke  B.  If  the  defendant  below  is  to  be  affected 
by  a  fraudulent  representation  on  WadesofCs  part,  there 
should  be  a  venire  de  novo,  because  that  representa* 
tion  is  imperfectly  found.  Erskine  J.  The  verdict  does 
not  say  that  Fuller  was  deceived  by  the  additional 
statement  in  that  particular.  Alderson  B.  Or  that 
Wadeton  saw  it  before  Fuller  purchased.]  Fuller,  as 
purchaser,  had  a  right  to  suppose  that  Wadeson  had  all 
the  information  which  was  important  for  a  vendor: 
Ljfsnetf  V.  Selhy{a).  \Tindal  C.  J.  There  it  did  not 
appear  that  the  plaintiff  had  means  of  knowing  what  the 
facts  were;  he  relied  on  the  defendant's  information. 
Here  the  additional  statement  was  Fuller's  own.] 
Schneider  v.  Heath  (A),  Foster  v.  Charles  {c)  and  Polhill 
V.  Walter  {d)  shew  what  degree  of  moral  fraud  is  suf- 
ficient for  a  case  of  legal  fraud.  [TindalC.3^  In  Pol^ 
hill  V.  Walter  (d)  the  defendant  knew  that  he  had  not 
the  authority  which  he  pretended  to  have.     CresstoeU  J. 


(a)  ^Ld.  Ray.  1118. 
(6)  S  Camp.  506. 
id)  SB.iJd.  114. 


S.C,Bi  Rkney  t.  Selby^  1  SaOc.  Sll. 

(c)  6  Bing.  396.    7  Bing.  105. 
See  also  Adamton  ▼.  Jsmi,  4  Bing^  66. 
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The  G>urt  considered  his  conduct  as  an  actual  fraud.  Quem't  Bench. 
Parke  B.    There  was  moral  guilt  in  it,  though  venial.]        *"        '^ 

^Wilson 

T. 

The  Court  said  that  they  would  not  hear  Martin  further       Follkb. 
aniess,  on  consideration,  it  should  appear  necessary. 

Cur.  adv.  vult. 


Tjndal  C.  J.  now  delivered  the  judgment  of  the 
Court 

We  think  the  judgment  of  the  Court  below  cannot 
be  supported- by  application  of  the  special  verdict  to  the 
declaration.  The  declaration  alleges,  first,  a  false  re- 
presentation that  the  house  yielded  a  net  improved  rent 
of  62/.  105. ;  secondly,  a  fraudulent  concealment  of  the 
iaa  that  the  rent  payable  by  the  tenant  was  subject  to 
certain  deductions  for  rates  and  taxes.  As  to  the  first 
charge,  no  representation  by  Mrs.  Wikon  herself  is 
stated  on  the  verdict.  It  appears  only  that  she  referred 
to  Bcus,  who  had  a  lien  on  the  premises  :  and  the  jury 
find  that  she  did  not  in  any  way  further  interfere.  This 
is  all  that  appears  as  the  part  taken  personally  by  Mrs. 
Wilson.  As  to  the  representation  made  by  IVadeson, 
which,  if  fraudulent,  it  may  be  admitted,  would  bind 
her,  it  consisted  of  nothing  more  than  the  information  he 
had  received  from  Bass :  and  that  was  true.  Secondly,  as 
to  the  concealment.  So  far  as  Mrs.  Wilson  herself  is 
concerned,  there  is  nothing  to  affect  her.  She  did  not 
know  what  Wadeson  had  represented.  She  had  referred 
him  to  Bass :  there  is  nothing  to  shew  that  Bass  was  not 
competent  to  give  all  the  requisite  information,  and,  for 
any  thing  she  knew,  had  done  so*  Then  was  there  a 
fraudulent  concealment  by  Wadeson  ?  which,  it  must  be 
admitted,  would  bind  Mrs.  Wilson  if  proved.  It  is  urged 
that,  when  Fidler  had  prepared  the  particular  with  the 
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erroneous  statement  added  thereto,  Wadeson  stood  by, 
and  did  not  set  him  right  But  the  jury  find  "that  the 
said  Mr.  Wadeson  did  not  know  that  the  defendant,"  Mrs. 
WilsoHy  "  paid  the  rates  and  taxes : "  and  that  Wadeson  did 
not  correct  the  statement  in  the  particular,  "  because  he 
thought  it  true."  Therefore  actual  concealment  by 
Wadeson  is  negatived.  Then  it  is  said  that  Mrs.  Wilson 
knew  the  material  fact ;  that,  Wadeson  being  her  agent, 
her  knowledge  is  his ;  and  therefore  there  was,  in  point 
of  law,  a  concealment  on  her  part,  and  a  fraud.  But 
the  statement  in  the  verdict  is,  that  neither  the  plaintiff 
nor  Wadeson,  until  after  the  assignment  of  the  messuage 
to  the  plaintiff,  and  payment  by  him  of  the  600/1,  knew 
of  the  agreement  between  Mrs.  Wikon  and  Mills  that 
the  rates  and  taxes  were  to  be  paid  by  her ;  and  that,  at 
the  times  of  the  assignment  and  payment,  Fuller  be- 
lieved that  the  messuage  and  premises  were  let  to  W* 
Mills  for  100/.  a  year,  clear  of  rates  and  taxes  :  and  it 
appears  that,  in  acting  on  this  belief,  Fuller  did  not  act 
upon  any  representation  or  tacit  assent  by  Wadeson^  but 
grounded  himself  upon  a  supposed  knowledge  of  the 
usual  course  of  practice  in  such  transactions.  The  im- 
mediate cause  of  the  injury  seems  to  have  been  FuUer^s 
own  misapprehension.  Therefore,  without  entering  into 
the  question  discussed  in  Conifoot  v.  FotcXr  (a),  we  think 
that  the  ground  of  action  stated  in  this  declaration  is  not 
supported,  and  that  the  judgment  must  be  reversed. 

Judgment  reversed  (i). 

(a)  SM.^W,  358. 

(6)  See  Humphrys  ▼.  PraU^  5  Bligh,  N,  S.  154. ;  Moens  v.  Heyworth, 
10  M.^  IT.  147. 

In  Evans  v.  ColHnt,  decided  in  Q.  B.,  Trifu  Vac,  (June  S4tb)  1843» 
an  action  on  the  case  was  brought  for  a  false  representation,  whereby 
the  sIieriflTs  of  London  were  induced  to  detain  the  wrong  person  under 
proccM.  The  plaintifls  had  a  terdict  on  two  issues;  and  defendants 
moTed  (by  leaTe  reserved)  to  enter  a  nonsuit  or  a  Tordict  for  them 
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on  one  iisut,  bocatiie  it  wu  not  proved,  though  alleged  in  the  de« 
clention,  that  defendants  knew  the  statement  to  be  false.  Lord  Deii" 
man  C  J.  said,  in  deliTering  judgment :  «  One  of  two  persons  has 
suiTcrad  bj  the  conduct  of  the  other.  The  suflRerer  is  wholly  free  ftom 
blame;  but  the  party  who  caused  his  loss,  though  charged  neither  with 
'raud  nor  with  negligence,  must  have  been  guilty  of  some  fault  when 
he  made  a  false  representation.  He  was  not  bound  to  make  any  state- 
mcBtv  Bor  justified  in  making  any  which  be  did  not  know  to  be  true;  and 
it  is  just  that  he,  not  the  party  whom  he  has  misled,  should  abide  tlie 
cooaequence  of  his  misconduct  The  allegation  that  the  defendant  knew 
hb  fcpresentation  to  be  iUse  Is  therefore  immaterial:  without  it  the 
declaration  discloses  enough  to  maintain  the  action ;  and  nothing  that  go^s 
beyond  that  necemity  need  be  proved.*' 
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The  Queen  against  The  Inhabitants  of  North  f«^^^y» 

Apru  *2i\M, 
BOVEY. 

This  case  is  reported,  ante,  p.  500. 


Atkinson  against  Raleigh  and  Others. 


Thursday, 
April  iiSth. 


CASE  for  mahciously,   and  without   reasonable  or  Declaration  in 
probable  cause,  suing   out  a   nat  in  bankruptcy  dotisiy  suing 
against  plaintiff.    The  declaration,  after  stating  that  the  bankruptcy 
defendants  caused  the  fiat  to  be  issued,  and  the  plaintiff  '/he"coSm"'^^* 

averred  that  the 
fiat  was  untenable  &c,  and  that  such  proceedings  were  thereupon  had,  that,  on  &c.,  it  was 
duly  ordered,  to  wit  by  the  Court  of  Review,  that  the  fiat  should  be,  and  the  siime  then 
was,  rescinded  and  annulled,  and  the  proceedings  on  the  said  fiat  were  thereupon  then 
wholly  ended  and  determined.     Plea,  Not  Guilty. 

On  motion,  after  verdict  for  plaintiflT,  to  enter  a  nonsuit  on  the  ground  that  the  order 
annulling  the  fiat  was  proved  at  the  trial  to  have  been  the  Lord  Chancellor's,  and  not  that 
of  the  Court  of  Review:   Held, 

That  the  plea  of  Not  Guilty,  under  the  New  Rules,  did  not  put  in  issue  the  annulling 
of  the  fiat,  and  therefore  that  the  variance,  if  any,  was  no  ground  of  nonsuit. 

On  notion  to  arrest  judgment  on  the  ground  that  the  Court  of  Review  hud  no  autliority, 
under  sUt.  1  &  2  ^.  4.  c.  56*',  to  annul  a  fiat :   Held  (assuming  this  to  be  so), 

That  the  statement  of  an  order  by  the  Court  of  Review,  in  tbe  above  count,  might  be  re- 
jected ;  and  that  the  residue  of  the  count  was  sufficient,  after  verdict. 

Semble,  that,  if  the  objection  on  the  face  of  the  count  would  have  been  good  on  motion 
in  arrest  of  judgment,  the  Judge  at  nisi  prius  ought  not  to  have  permitted  an  ameodment 
under  stat.  3  &  4  IT.  4.  r.  4«.  «.  23. 
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to  be  thereupon  publicly  declared  bankrupt,  and  his 
,  goods  to  be  thereupon  seized,  &c.|  proceeded  thus. 
^'  And  the  plaintiff  further  says  that  the  said  fiat  and  all 
the  proceedings  thereon  are  wholly  unjust  and  untenable, 
and  that  such  proceedings  were  thereupon  had  that 
afterwards,  to  wit  on  the  6th  day  o(  August  in  the  year 
aforesaid,  it  was  duly  ordered  according  to  law  and 
justice  in  that  behalf,  to  wit  by  the  C!ourt  of  Review, 
then  having  competent  power  and  authority  in  that 
behalf,  that  the  said  fiat  should  be,  and  the  same  then 
was,  rescinded  and  annulled,  and  the  proceedings  on 
the  said  fiat  were  thereupon  then  wholly  ended  and 
determined."     Averments  of  damage. 

Plea,  Not  guilty. 

On  the  trial,  before  Ersktne  J.,  at  the  Exeter  Spring 
assizes,  184*1,  the  plaintiff,  to  shew  the  determination  of 
the  proceedings  in  bankruptcy,  put  in  a  copy  (from  the 
office  of  the  Secretary  of  bankrupts)  of  the  Lord 
Chancellor's  order  annulling  the  fiat.  Prefixed  tp  that 
order  was  an  order  of  the  Court  of  Review,  dated  6th 
August  1840  (a),  which,  after  reciting  the  plaintiff's 
petition  to  have  the  fiat  annulled,  &c.  by  order  of  that 
Court,  with  costs  to  be  paid  by  the  now  defendants, 
proceeded  as  follows.  "  This  Court  doth  order  that 
the  said  fiat  awarded  and  issued  against  the  said  Thomas 
Atkinson  by  the  name  and  description "  &c.,  *^  and 
bearing  date  on  or  about  the  15th  day  of  May  1840, 
be  annulled  if  the  Lord  Chancellor  shall  think  fit. 
And  it  is  ordered  that  the  costs "  &c.  (award  of  costs 
to  be  paid  by  defendants  to  plaintiff).  *^  By  the 
Court."  Then  followed  these  words.  "  17th  August^ 
1840.     Upon  reading  the  above  order,  I  hereby  con- 


(a)  Tlie  marginal  conaroencement  waa : 
Review.** 


'  In  Bankruptcy.     Court  of 
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firm  the  same,  and  direct  that  the  fiat  be,  and  it  is  hereby.  Queen's  Bench. 
annulled  accordingly.     Coitenham  C."  |__ 


The  defendants'  counsel  objected  that  this  evidence  Atmhsoh 
did  not  support  the  declaration,  which  alleged  an  order  Raliwh. 
"  by  the  C!ourt  of  Review,"  annulling  the  fiat,  whereas 
their  order  appeared  to  have  been  conditional  (*'  if  the 
Lord  Chancellor  shall  think  fit),"  and  the  only  absolute 
order  was  that  of  the  Lord  Chancellor  himself.  The 
plaiDtiiF's  counsel  submitted  that  the  declaration  might, 
if  necessary,  be  amended,  under  stat.  S  &  4  ^  4.  c.  42. 
&23.,  by  striking  out  the  words  '*  to  wit  by  the  Court 
of  Review,  then  having  competent  power  and  authority 
in  that  behalf."  The  learned  Judge  thought  that,  as 
the  declaration  might  be  held  bad  upon  the  face  of  it, 
he  could  not  allow  an  amendment  which  would  pre- 
clude the  defendants  from  moving  in  arrest  of  judg- 
ment. He  gave  the  defendants  leave  to  move  for  a 
nonsuit  on  the  alleged  variance ;  and  reserved  liberty  to 
the  plaintiff,  if  such  motion  were  made,  to  apply  to 
this  Court  to  amend  the  declaration;  the  Court  to 
have  the  same  power  as  the  Judge  at  Nisi  Prius. 
A  verdict  was  found  for  the  plaintiff,  damages  20/. 

impa$  Serjt.,  in  Easter  term,  1841,  obtained  a  rule 
to  shew  cause  why  a  nonsuit  should  not  be  entered ;  or 
^hy  the  judgment  should  not  be  arrested,  on  the  ground 
tl'at  the  Court  of  Review  had  not  authority  under  stat. 
1 8c  2  ;r.  4.  c.BQ.^  to  annul  the  fiat. 

£r/e  and  Barstam  now  shewed  cause.  By  stat.  1  & 
2  W,  4.  c.  56.  (a)  s.  2.,  the  Court  of  Review  had  power, 
of  themselves,   to  annul    the    fiat.      It    is   said   that 

(«)  •*  An  act  to  e&tablish  a  Court  in  Bankruptcy."  Sect.  2  enacU  tliat 
^W  juHgw  appointed  under  sect.  1  shall  form  a  Court  of  Ucvi«w,  which 
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sect  19.  (a)  gives  the  same  power  to  the  Lord  Chan- 
cellor; but  it  does  not  follow  that  the  Court  of  Review 
has  it  not  also.  In  Ex  parte  Brittain  (b)  a  petition  for 
annulling  a  fiat  was  returned  by  Lord  CatUnham  Cf 
with  an  indorsemait  that  he  desired  it  to  be  presented 
to  the  Court  of  Review :  and,  on  a  subsequent  appli- 
cation by  counsel,  his  Lordship  said :  *^  I  have  juris- 
diction to  hear  an  original  petition  to  supersede  or 
annul  a  fiat,  but  I  am  not  obliged  to  hear  any  soch 
original  petition  in  bankruptcy  unless  I  think  Gl'* 
There  the  counsel  who  urged  the  Lord  Chancellor  to 
hear  did  not  contend  that  he  had  more  than  a  concur- 
rent jurisdiction.  Here  the  Court  of  Review  annulled 
the  fiat  subject  to  the  Lord  Chancellor's  confirmation ; 
and  he  did  confirm.  The  Court,  therefore,  may  be 
said  to  have  annulled.  And  the  declaration  alleges, 
generally,  that  ^*  it  was  duly  ordered  according  to  law 
and  justice  in  that  behalf*  that  the  fiat  should  be  r^ 


"  khall  have  superintendence  and  controul  in  all  matters  of  bankniptcj, 
and  shall  abo  have  power,  jurisdiction,  and  authority  to  hear  and  deter* 
mine,  order,  and  allow  all  such  matters  in  bankruptcy  as  now  usually 
are  or  lawfully  may  be  brought,  by  petirion  or  otherwise,  before  the  Lord 
Chancellor,  whether  such  matters  may  have  arisen  in  the  said  Court  of 
Bankruptcy  or  elsewhere,  except  as  is  herein  otherwise  prorided,  and  also 
to  investigate,  examine,  hear,  and  determine  all  such  other  matters  withia 
the  jurisdiction  of  the  said  Court  of  Bankruptcy  as  are  by  this  act  or  may 
be  by  the  said  rules  and  regulations  assigned  and  referred  to  the  nid 
Court  of  Reriew.** 

(a)  Sect.  19  enacts  **  That  it  shall  be  lawful  for  the  Lord  Chancellor, 
upon  the  reversal  of  any  adjudication  of  bankruptcy,  or  for  such  other 
cause  as  he  shall  think  fit,  to  order  that  any  fiat  issued  by  virtue  of  thb 
act  shall  be  rescinded  or  annulled ;  and  such  order  shall  have  all  the 
force  and  eflect  of  a  writ  of  supersedeas  of  a  commission  according  to  the 
existing  laws  and  practice  in  bankruptcy.*' 

(6)  S  Mora,  f  Ayr.  S25.  See  Bx  parte  Keyt,  1  Mont,  ^  Ayr,  9S6: 
242.  And  Archbolttt  Law  and  JPraOke  qf  Bankruptcy,  p.  S29.  Book  1. 
c.  1.  s.  16.  9th  ed. 
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sdiided  8x.»    mentknuhg  the   Court  of  Review  only  Qyetn*i  BewA, 

under  a  videlicet..    But,  further,  the  annulling  of  the  1_ 

fiat  was  not  a  matter  in  issue.  The  plea  of  Not  guilty,  ATsmaoM 
in  case^  puts  in  issue  nothing  but  the  wrongful  act  RALuoik 
alleged  to  have  been  committed  by  the  defendant  It 
was  argued^  in  moving,  that  the  termination  of  the 
proceeding  in  bankruptcy  was  a  matter  in  issue,  be- 
cause proof  that  the  fiat  had  been  annulled  was  a  step 
in  proving  want  of  probable  cause.  But  in  Dnmmand 
V.  Pigpu  (a),  which  was  an  action  for  maliciously  cans- 
uig  the  plaintiff  to  be  outlawed,  Tindal  C.  J.  and 
Park  and  Bosanquet  Js.  intimated  a  strong  opinion  that 
the  plea  of  Not  guilty  did  not  put  in  issue  the  reversal. 
And  in  ffaiiins  v.  I^e  (6),  which  was  an  action  for  a 
nulicious  arrest,  the  declaration  stating  that  the  de- 
fendant suffered  the  suit  in  which  he  had  arrested  the 
plaintiff  to  be  discontinued.  Lord  Abinger  C.  B.  and 
Aidermm  B.  held  that  the  discontinuance  was  not  put  in 
issue  by  a  plea  of  Not  guilty. 

The  Court  then  called  upon 

Bompas  Seijt.  and  C.  Saunders^  couul.  Stat.  1  & 
2  W.  4.  c.  56.  s.  2.  does  not  take  away  the  original 
power  of  the  Lord  Chancellor  to  annul  a  fiat.  He, 
and  not  the  Court  of  Review,  possesses  it.  The  de- 
claration, therefore,  is  bad,  as  stating  a  determination 
of  the  fiat  by  an  illegal  power.  The  proof  varied 
in  point  of  fact  from  the  allegation;  for  the  fiat  was 
rescinded  by  the  Lord  Chancellor,  and  not  by  the  Court 
of  Review.     iPaiteson  J.   They  annul,  if  the  Chancellor 

(a)  3  New  Cd.  114.    S.  C.  9  SeoU,  228.  (6)  5  U,  S;:  W.  S7a 
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shall  think  fit:  he  says  that  he  does  think  fit;  and 
the  whole  appears  by  one  document.  Lord  Den^ 
man  C.  J.  He  refers  to'  something  which  they  have 
done,  with  or  without  authority,  and  confirms  it.]  The 
annulling  is  purely  his  act:  he  issues  and  he  super* 
sedes  the  fiat.  [Wightman  J.  The  declaration  states  an 
order  by  the  C!ourt  of  Review  that  the  fiat  should  be 
rescinded,  and  allies  that  it  then  was  rescinded,  and 
that  *^  the  proceedings  on  the  said  fiat  were  there- 
upon then  wholly  ended  and  determined."  It  does  not 
say  that  this  was  done  by  virtue  of  the  order  mode 
in  the  C!ourt  of  Review.]  Whitworth  v.  Hall  (a) 
shews  that  the  averment  as  to  the  termination  of  the 
proceedings  is  a  material  one;  and  it  ought  to  ap- 
pear correctly  how  they  terminated.  I  Wightman  J. 
Suppose  the  declaration  had  alleged  merely  that  the 
fiat  had  been  annulled,  and  that  had  not  been  de- 
murred to,  but  a  trial  had  upon  the  facts.  Could 
judgment  have  been  arrested  ?  I  do  not  see  any  vari- 
ance in  the  case.]  As  to  amendment,  if  any  be  required, 
it  ought  not  to  be  permitted.  In  Webb  v.  HiU  {b)  the 
declaration,  for  a  malicious  arrest,  stated  that  the  de- 
fendants in  that  cause  did  not,  in  the  former  action,  pro- 
secute their  suit,  but  therein  made  default  &c.,  and  tliere- 
upon  it  was  considered  that  the  defendants  should  take 
nothing  &c. :  and,  to  prove  this  all^ation,  the  plaintiff 
put  in  a  rule  to  discontinue,  but  did  not  shew  that  any 
judgment  had  been  entered.  Lord  Tenlerden^  after  con- 
ferring with  the  other  Judges  of  this  Court  (then  sitting 
in  Banc),  said  that  in  an  action  of  this  kind  it  was  ne- 
cessary to  shew  how  the  former  proceeding  terminated ; 


(a)  ^B.^Ad.  e95<         ib)  SOir.  j*  1\  485*     A  C.  MfM.  f*  AT.  253. 
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that,  if  all  the  words  after  « therein  made  default''  Queen*s  Bench. 

were  rejected,  that  would  not  appear,  and  yet  the  de-        ^^^^' 

fendant  could  not  have  the  benefit  of  a  demurrer:      Atkiniox 

▼. 
that  the  allegation,  as  it  stood,  amounted  to  the  descrip-      Raumh. 

tion  of  a  nonpros ;  and  that  the  difference  was  one  of 
substance^  not  form,  and  affected  the  whole  course  of 
evidence  in  the  cause.  And  he  further  stated,  as  his 
opinion  and  that  of  the  other  Judges,  that  he  could  not 
allow  an  amendment,  since  the  mistake  did  not  consist 
in  the  misstating  of  a  written  instrument,  but  in  the 
sllegation  of  a  matter  totally  difierent  from  that  pre- 
salted  in  evidence.  He  therefore  nonsuited  the  plain- 
tiff IPMlteson  J.  That  was  under  stat  9  G.  4.  c.15.: 
here  the  amendment  would  be  under  stat*  S  &  4  7F.  4. 
c  42.  s.  23.9  which  gives  more  extensive  power.  It  could 
not  be  *'  material  to  the  merits,"  in  this  case,  whether 
the  fiat  was  annulled  by  the  Lord  Chancellor  or  by  the 
Court  of  Review.]  The  amendment  would  be,  not  to 
cure  a  variance,  but  to  make  a  bad  declaration  good. 
The  amendment  is  allowed,  by  stat.  3  &  4  fF.  4.  c.  42. 
L  23.,  where  ^^  the  opposite  party  cannot  have  been 
prejudiced  in  the  conduct  of  his  action,  prosecution,  or 
defence."  Here  he  would  be  prejudiced,  by  losing  his 
opportunity  of  arresting  the  judgment,  or  bringing 
error. 

Lord  Denman  C.  J.  I  think,  according  to  the.  opi- 
nions expressed  in  the  Court  of  Common  Pleas  in 
Drummond  v.  Pigou  (a),  that  the  annulling  of  the  fiat 
was  not  a  matter  in  issue  on  these  pleadings,  and  there- 
fore there  could  be  no  nonsuit.     But  that  does  not  dis- 

(a)  2  ^^10  Ctu  114.     S,  C.  2  Sc^^  228, 
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AnoNsoir  fendants  have  not  demurred,  but  have  gone  to  trial ;  and 
this  question  arises  after  verdict  The  declaration  al- 
leges that  the  fiat  was  untenable,  and  that  <*8uch  pro- 
ceedings were  thereupon  had  that  afterwards,  to  wit** 
&c.,  "it  was  duly  ordered,**  "to  wit  by  the  Court  of 
Review,  then  having  competent  power  "  &&,  "  that  the 
said  fiat  should  be,  and  the  same  then  was,  rescinded 
and  annulled,  and  the  proceedings  on  the  said  fiat  were 
thereupon  then  wholly  ended  and  determined."  It  is 
contended  that  the.  Court  of  Review  could  not  rescind 
the  fiat;  and,  if  the  construction  put  by  my  brother 
Bampas  on  stat.  1  &  2  IF.  4.  c.  56.  be  correct,  the  fiat 
could  have  been  annulled  only  by  the  Lord  Chancellor. 
If  so,  is  the  averment,  that  "  the  proceedings  on  the 
said  fiat  were  thereupon  then  wholly  ended  and  de- 
termined,**  sufficient  to  bear  out  the  case  of  an  order 
made  by  the  Chancellor  and  not  by  the  Court  of 
Review  ?  It  is  not  said,  after  stating  the  order  of  the 
Court  of  Review,  that  the  proceedings  were  "  iherehf  " 
ended  and  determined ;  the  all^ration  is  an  independent 
one;  and  there  appears  no  authority  for  saying  that  a 
determination  of  the  proceedings  may  not  be  sufficiently 
alleged  in  these  words.  Therefore  it  is  unnecessary  to 
inquire  whether  or  not  the  amendment  could  have  been 
made :  otherwise  I  should  have  required  time  before  I 
could  have  said  that  such  a  course  could  be  allowed.  I 
do  not  think  it  would  have  been  conformable  to  the 
object  of  the  statute^  which  was  to  prevent  nonsuits  on 
variances,  and  not  to  make  pleadings  good  which  are 
vicious  in  themselves. 


V.  VICTORIA.  gj 

Patteson  J.  The  case  of  Drummond  v.  Pigou  (a),  Queen^t  Bench. 
when  considered,  makes  an  end  of  the  question  of  ^^^^* 
amendment*  If  the  fact  of  the  fiat  having  been  annulled  Anivtoii 
is  admitted  by  the  plea  of  Not  guiltyi  no  evidence  re-  RAuaaa. 
specting  it  was  admissible  on  the  issue.  It  seems  to  me 
that  the  evidence  ought  not  to  have  been  received 
at  all :  and,  if  so,  it  is  immaterial  whether  it  tallied 
with  the  declaration  or  not.  Whether  an  amend- 
ment can  be  made,  even  in  a  case  within  stat  S  &  4  ^.  4. 
C.42.  5.  SS.,  to  deprive  a  party  of  his  motion  in  arrest  of 
judgment,  may  require  consideration.  The  object  of 
the  statute  was  to  prevent  nonsuits.  Here  there  could 
not  have  been  a  nonsuit ;  therefore  the  only  effect  of  the 
amendment  would  have  been  to  prevent  a  motion  in 
arrest  of  judgment  I  doubt  whether  an  amendment 
could  have  been  made  for  this  purpose  at  the  trial, 
though  the  Judge  might  have  made  it  at  chambers,  an 
honr  or  two  before.  Then,  if  no  amendment  were 
made,  ought  judgment  to  be  arrested  ?  The  declaration 
states  that  the  proceedings  on  the  fiat  were  wholly  ended 
and  determined.  I  think  that,  if  the  count  had  stated 
nothing  more,  and  the  defendant  had  not  demurred,  it 
would  have  been  good  after  verdict :  and  that,  notwith- 
standing the  previous  statement  which  is  made  here,  as 
to  the  Court  of  Review,  evidence  might  have  been  given 
of  a  determination  by  the  Lord  Chancellor.  I  am  of 
opinion,  therefore,  that  the  rule  must  be  discharged. 

Williams  J.  The  same  dilemma  exists  here  which 
was  put,  this  term,  in  the  Court  of  Exchequer,  in 
Hemifig  v.  Power  {b).     The  averment  as  to  the  manner 

(a)  2  New  Ca,  114.     S.  C,  2  Scott,  228. 
(6)  10  M.  t  r.  564.  567. 
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of  annulling  the  fiat  is  either  immaterial,  and  then  it  is 
surplusage,  or  material,  and  then  it  ought  to  have  been 
traversed.  The  plea  of  Not  guilty  does  not  traverse  it. 
As  to  the  motion  in  arrest  of  judgment,  the  Court  of 
Review  is  mentioned  under  a  videlicet ;  and  I  think  that, 
independently  of  what  is  so  stated,  there  is  a  sufficient 
allegation,  ader  verdict,  of  the  fiat  having  been  determined. 


WiGHTMAN  J.  I  am  of  the  same  opinion.  Since  the 
Rule  of  Hil.  4  W.  4.  (a),  the  only  effect  of  the  plea  of 
Not  guilty,  in  such  a  case  as  this,  is  to  put  in  issue  the 
procuring  a  fiat  without  probable  cause.  Drummond  v. 
Pigoti  {b)  determines  this  point.  Then,  has  any  ground 
been  laid  for  arresting  the  judgment  ?  If  the  plaintiff  is 
tied  down  by  his  averment  to  a  rescinding  of  the  fiat  by 
order  of  the  Court  of  Review,  the  declaration  is  bad. 
But  I  think  he  is  not  The  count  states  that  it  was 
duly  ordered,  **  to  wit  by  the  Court  of  Review,**  that 
the  fiat  should  be  rescinded,  and  the  proceedings  were 
thereupon  (not  "thereby")  wholly  ended  and  deter- 
mined. It  is  consistent  with  this  latter  allegation, 
that  the  fiat  should  have  been  annulled  (as  the  proof 
shewed  it  was)  by  an  order  of  the  Lord  Chancellor 
in  addition  to  that  of  the  Court  of  Review.  The 
distinction  between  averments  which  tie  a  party  down 
to  a  particular  state  of  facts,  and  those  which  do 
not,  appears  from  Gadd  v.  Bennett  (c).  There  the 
plaintiff  declared  for  a  malicious  arrest,  and  averred 
that  the  defendant  voluntarily  permitted  his  bill  to  be 
discontinued,  and  thereupon  it  was  considered  by  the 
Court  that  he  should  take  nothing  &c. ;  as  by  the  record 

(a)  5  B»j;  Ad,  ii.,  Pleadings  in  Particular  Actions^  IV. 

(6)  2  New  Ca.  114.     &  C.  2  Scoit,  228.  (c)  5  Price,  540, 
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&c  appeared :  whereupon  and  whereby  the  suit  became  Queen's  Benck. 

and  was  wholly  ended  &c.     The  plaintiff,  at  the  trial,        ^^^^* 

put  in  the  rule  to  discontinue,  but  did  not  produce  the  Atkinson 
record  to  shew  that  the  suit  was  actually  discontinued :  Raluqr. 
and,  on  motion  to  enter  a  nonsuit,  the  Court,  of  Ex- 
chequer held  that  he  was  bound,  by  the  particularity  of 
his  averment,  to  prove  an  actual  discontinuance ;  whereas, 
if  it  had  been  more  general,  slighter  proof  would  have 
sufficed.  Here  the  plaintiff  has  not  bound  himself  by 
the  same  particularity ;  and  therefore  the  declaration  is 
good.  And  it  appears  from  Skinner  v.  Gunton  (5)  that 
the  count  would  have  been  good,  after  verdict,  without 
any  allegation  of  the  fiat  having  determined. 

Rule  discharged* 

(a)  1  Sound,  SS8. 


Wright  against  Watts.  Friday, 

Jpril  S9tb. 

T^EBT  for  11/.  3s»  6d.  for  goods  sold  and  delivered.  To  debt  for 

and  11/.  Ss.  6d.  for  work  done  and  materials  for  defendant  ' 

the  same  provided  by  pkintiff  for  defendant  bld*^?tS  a" 

Plea.    As  to  the  sum  of  11/.  Ss.  6d.,  parcel  &c.,  that,  pjl^i^f^for'^ie 

after  the  said  sum,  parcel  &c.,  became  due  to  plaintiff  as  "^?"?^^^*^** 

b  the  declaration  mentioned,  and  before  the  commence-  ^l^^  "ction  in- 
dorsed to  B„ 
roent  of  this  suit,  to  wit  on  10th  Augttst  IS^O,  plaintiff,  who  held  it  tiU, 

at,  and  after  the 

for  and  on  account  of  the  said  sum,  parcel  &&,  drew  a  commencement 
bill  of  exchange,  and  directed  the  same  to  defendant,  that,  at  ma- 

turity,  defend- 
ant paid  J?.  5L 
m  discbarge  of  the  bill  to  that  extent,  and  that,  for  the  residue,  B.  ha^  commenced  an 
icUon  against  defendant,  which  was  still  pending. 

Held  bad,  on  special  demurrer,  for  duplicity :  for  that,  assuming  the  pendency  of  the 
action  by  B,  not  to  be  a  good  defence  as  to  the  residue,  still  it  was  set  up  as  a  defence  on 
the  plea:  and  therefore  the  plea  offered  two  complete  answers;  first,  that  the  bill  was 
outstanding  at  the  time  of  the  present  action ;  secondly,  that  part  of  it  was  paid,  and  an 
•ction  pending  for  the  residue. 
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whereby  plaintiff  requested  defendant  to  pay  to  the  order 
of  plaintiff  the  said  sum  of  11/.  Ss.  6d.,  four  months 
after  the  date  thereof,  which  bill  defendant  then  ac- 
cepted, and  delivered  to  plaintiff,  for  and  on  account  of 
the  said  sum  of  1 1/.  Ss.  6c/.,  parcel  &c. :  an^  plaintiff 
then  had  and  received  the  said  bill  on  such  account  as 
aforesaid :  that,  after  the  delivery  of  the  said  bill  to  plaintiff 
as  aforesaid,  and  before  the  commencement  of  this  suit, 
to  wit  on  &c.,  plaintiff  indorsed  and  delivered  the  said 
bill  upon  a  good  and  sufficient  consideration  to  one 
Charles  Bemick^  who,  from  the  time  of  such  indorse- 
ment until  and  at  and  afler  the  time  when  this  action 
was  commenced,  remained  and  was  the  holder  of  the 
said  bill :  that,  when  the  said  bill  became  due,  to  wit 
on  15th  December  1840,  defendant  paid  to  the  said 
C.  B.9  then  being  the  holder  of  the  said  bill,  and  the 
said  C.  B.  then  received,  the  sum  of  51.  in  full  satisfac- 
tion and  discharge  of  an  equal  sum,  parcel  of  the  amount 
of  the  said  bill :  and  that,  for  recovery  of  the  residue  of 
the  amount  of  the  said  bill,  the  said  C.  B.  then  com- 
menced an  action  against  defendant  in  the  Court  of 
Queen's  Bench ;  which  action  is  still  depending  in  the 
said  court.    Verification. 

Demurrer,  assigning  for  causes  that  the  plea  is  mul- 
tifarious and  double  in  this,  to  wit,  that  the  said  plea 
states  that  defendant  accepted  the  bill,  and  plaintiff  re- 
ceived the  same,  for  and  on  account  of  the  said  1 1/.  Ss.  6d.; 
and  that  plaintiff  indorsed  and  delivered  the  same  upon 
a  good  and  sufficient  consideration  to  one  Charles  Bes^ 
wick,  who,  at  the  time  this  action  was  commenced,  was 
the  holder  of  the  bill:  which  said  statements  shew  a 
good  and  sufficient  defence  as  to  the  whole  of  the  said 
sum  of  llA  35.  6d,;  and  yet  the  plea  proceeds  to  state 


V.  VICTORIA.  91 

that  defendant,  when  the  said  bill  of  exchange  became  Quetn*$  Sendk. 
due,  paid  to  C.  A,  then  being  holder  of  the  bill,  the  ^^^^' 
sum  of  5/.,  in  satisfaction  of  an  equal  sam,  parcel  of  the  'Wftiam 
amoant  of  the  bill,  thereby  shewing  a  farther  and  other  WAm. 
good  and  sufficient  defence  as  to  the  said  sum  of  5/., 
even  though,  at  the  time  of  the  commencement  of  this  ac- 
tion, plaintiff,  and  not  C.  A,  was  holder  of  the  bill.  Also 
for  that  the  plea  proceeds  to  state  that  C  B.  had  com- 
menced an  action  againt  defendant  for  the  recovery  of 
the  residue  of  the  amount  of  the  bill,  and  which  said  ac- 
tion was  still  pending;  which  would  also  be  a  good  and 
sufficient  defence  as  to  the  residue  of  the  said  sum  of 
11/.  Ss.  6d.f  although,  at  the  time  of  the  commencement  of 
this  suit,  plaintiff,  and  not  C  J?.,  was  holder  of  the  bill. 
Also  for  that  plaintiff  is  unable  to  take  any  single  and 
sufficient  issue  on  the  plea,  so  far  as  the  same  relates  to 
3Lf  parcel  &c.:  for,  if  plaintiff  merely  denies  that  C.  B. 
was  holder  of  the  bill  at  the  commencement  of  this  suit, 
he  thereby  admits  that  C  B.  was  holder  thereof  when 
the  bill  became  due,  and  that  defendant  paid  to  C.  B. 
the  said  sum  of  5L  as  in  the  plea  mentioned :  and,  if 
plaintiff  were  merely  to  deny  the  last  mentioned  pay- 
ment, he  would  thereby  admit  that  the  bill  was  in  the 
hands  of  C.  J?.,  as  holder  for  value,  at  the  commence- 
ment of  this  action :  either  of  which  said  facts  would  be 
a  defence  as  to  the  sum  of  SL^  parcel  &c. 
Joinder  in  demurrer. 

W.  H.  Watson  for  the  plaintiff.  The  plea  is  mul- 
tifarious for  the  reasons  assigned.  The  indorsement 
of  the  bill  to  Beswick^  and  its  remaining  in  his  hands  at 
the  commencement  of  the  action,  is  of  itself  a  full 
answer.     Then,  as  to  5/.,  another  answer  is  furnished 
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^  sufficient  to  render  the  whole  plea  bad.    And,  as  to  the 

Wuaar  remainder,  another  defence  is  set  up  by  the  all^tion 
Watti.  that  an  action  is  pending  at  the  suit  of  the  holder  of  the 
bill.  This  would  be  an  answer,  even  if  the  holder,  after 
commencing  such  action,  had,  before  the  commence- 
ment of  this  action,  indorsed  the  bill  over  to  the 
plaintiffi  No  traverse  can  be  taken,  for  the  reasons 
mentioned  in  the  special  demurrer.  IfVightman  J.  You 
might  traverse  the  allegation  that  the  bill  was  accepted 
in  respect  of  the  cause  of  action.]  But  the  bill  may 
have  been  so  accepted  in  fact 

Joseph  Addison^  contr^.  A  replication  de  injuria 
would  meet  the  whole  'plea.  Besides,  if  the  plea 
be  double,  the  plaintiff  may  reply  double ;  Chitfy  ^v. 
Dendy  {a).  There  is  therefore  no  practical  difficulty  as 
to  a  traverse.  But  the  plea  is  not  double.  In  1  CAUL 
Plead.  226  (6th  edit),  the  rule  as  to  duplicity  is  thus 
described.  ^^  It  precludes  the  parties,  as  well  the  plain- 
tiff as  the  defendant,  in  each  of  their  pleadings,  from 
stating  or  relying  upon  more  than  one  matier^  consti- 
tuting a  sufficient  ground  of  action,  in  respect  of  the 
same  demand,  or  a  sufficient  defence  to  the  same  claim, 
or  an  adequate  answer  to  the  precedent  pleading  of 
the  opponent."  The  plea  here  does  not  contain  two 
sufficient  defences  to  the  whole  claim.  There  are  in- 
deed two  defences  as  to  the  5L  But,  as  to  the  residue, 
the  pendency  of  the  action  is  not,  of  itself,  any  bar  to 
the  action.  It  must,  where  it  constitutes  a  defence  at 
all,  be  pleaded  in  abatement     Further,  if  the  plaintiff, 

(a)  3  W.  ^  J5.  319.  3SS.     See  Eeynoldt  ▼.  Bhckturrif  1  A.  t  E,  161. 
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instead  of  being  indorser,  were  indorsee,  the  pending  Queen*s  Bench. 

action  would  be  no  defence  to  an  action  by  this  plain-  [____ 

tiff  on  the  bill  itself,  unless  it  were  alleged  that  he,  'Wkiobt 
when  he  took  the  bill,  had  notice  that  Besmck  had  Watti. 
commenced  an  action;  Chiity  on  BiUs^  224. (a)  A 
fortiori,  the  indorser  cannot  be  barred  by  such  an 
action,  in  this  suit,  not  having  notice.  For  Beswick 
might  sue  both  him  and  the  present  def^dant;  and 
then,  if  the  present  plaintiff  took  up  the  bill  without 
notice,  Beswiek^s  action  would  be  no  defence.  In  Tarle^ 
ton  Y.  AUhusen  {b)  a  vendor  of  goods  took  the  vendee's 
acceptance  and  indorsed  it  over;  and  the  indorsee  sued 
the  vendee  on  the  acceptance  and  obtained  judgment : 
bat  it  was  held  that  the  vendor  was  not  paid,  the  in- 
dorsee not  having  taken  out  execution. 

W.  H.  Watson  in  reply.  Some  of  Lord  Abinger^s 
remarks  in  Fraser  v.  Wekh  (c)  apply  to  this  plea,  which 
is  clearly  pleaded  with  the  view  of  forcing  the  plaintiff 
to  demur.  The  argument  urged  for  the  defendant 
now  is  that  his  own  plea  is  unmeaning,  as  to  the  second 
defence.  But  it  attempts  to  set  up  a  second  defence; 
and  that  is  sufficient  to  make  the  plea  double,  whether 
the  defence  be  well  or  ill  pleaded.  ^  Nor  is  this  objec- 
tion cured  by  one  answer  being  in  bar,  and  the  other  in 
abatement  (d). 

Lord  Denman  C.  J.  The  object  of  this  plea  clearly 
was  to  drive  the  plaintiff  to  demur.  That  practice  has 
recently  prevailed  to  an  extent  which  is  not  very  credit- 

(a)  9th  ed.     See  Columhier  v.  Sliin,  Chitty  on  Bills,  217.  note  (/). 
(6)  2A.^B.  82.  (c)  8  Af.  .J-  IK  629.  634. 

((f)  See  Stephen  on  Pleading,  p.  293.  (5th  ed.). 
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Wuaay       defence^  in  order  to  make  a  plea  double  which  con- 
.Watxi,       xains  another  defence:  it  is  enoogh  that  the  defendant 

appears  to   treat  the    matter   pleaded  as  affording  a 

defence. 

Patteson  J.  That  is  clearly  so :  Mr.  Waisonf  in 
his  reply,  has  given  the  proper  answer  to  the  argu- 
ment. To  make  a  plea  double  it  is  not  necessary  that 
both  defences  should  be  sustainable,  but  only  that  two 
should  be  set  up.  Mr.  Addisan*8  argument  is  that  thia 
plea  contains  much  which  is  mere  nonsense.  But,  if 
so,  why  is  that  introduced  ?  It  might  be  demurrable^ 
if  it  stood  alone :  but  it  does  not  the  less  hold  out 
a  second  defence. 

Williams  J.  concurred. 

WiGHTMAN  J.  There  are  clearly  two  defences  set 
up:  and  the  defendant's  counsel  cites  cases  to  shew 
that  one  of  these  is  ill  pleaded.  That  does  not  save 
the  plea  from  being  double. 

Judgment  for  the  plaintiff  (a)* 

(a)  The  rule,  as  laid  down  in  Stephen  on  Pleading  (p.  293>  &c.  5th. 
ed.),  is  as  follows.  «  1.  A  pleading  will  be  double  that  contains  seTeral 
answers,  whatever  be  the  class  or  quality  of  tlie  answer.**  **  8.  Matter 
may  suffice  to  make  a  pleading  double  though  it  be  ill  pleaded."  **  On 
the  other  hand,  it  seems  that,  3.  Matter  immaterial  cannot  operate  to 
make  a  pleading  double.**  <*  This  doctrine,  that  a  plea  may  be  rendered 
double  by  matter  ill  pltaded,  but  not  by  immtUeriol  matter,  quite  acconU 
with  the  ottjeci  of  the  rule  against  duplicity,  as  formerly  explained. 
That  object  is  the  aroidance  of  several  issues.  Now  whether  a  matter  be 
well  or  ill  pleaded,  yet  if  it  be  sufficient  in  substance,  so  that  the  opposite 
party  may  go  to  issue  upon  it,  if  he  chooses  to  plead  over  without  taking 
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the  formal  objection,  such  matter  tends  to  the  production  of  a  separate  Queen's  Bencfi. 

iisue;  and  is  on  that  ground  held  to  make  the  pleading  double.     On  the  1 842« 

other  handy  if  the  matter  be  immaterial,  no  issue  cfan  properly  be  taken 

upon  it :  it  docs  not  tend«  therefore,  to  a  separate  iiaue,  nor,  conscquentlj,  Wkioht 

fall  within  the  rule  against  duplicity."  Wans. 


The  Master.  Wardens  and  Assistants  of   the  ^^^^y* 


Society  of  Scbivenebs  against  Bbooking. 


April  29th. 


DEBT,  by  the  Master,  Wardens  and  Assistants  of  The  Scriveners 
•^  of  the  city  of 

the  Scrivener^  Company  of  the  city  of  Lotidon,  for  London  were  a 

1  .  1  *       I  r*^t       <■     «         .  .      .    •         company  from 

penalues  under  a  by-law.     The  declaration  recited  that  Umeimme- 
the  freemen  of  the  city  of  London  using  the  art  or  were  incorpo- 
mystery  of  Scriveners  within  the  same  city  and  the  J^ofomfng'^' 
suburbs  thereof,  commonly  called  Writers  of  the  Court  ^^"^^""^^ 
Letter  of  the  City  o^  London,  from  time  whereof  &c.«  were  i!°P«e  P®"**!- 

"  ties,  and  em- 

an  ancient  company  and  fraternity  of  the  said  city:  that  powering  the 
King  James  L,  by  letters  patent  of  the  fourteenth  year  dens  and  as- 

-.  1  .  ,  ,  ,  ,  ,      ,  idstanU  to  elect 

of  his  reign,  granted  to  them  to  be  a  body  corporate  yearly  a  new 

8tc.,  and  that,  for  ever  and  at  all  times  thereafter,  there  wardens*from 

should  and  might  be  one  Master  and  two  wardens  of  the  sistanL*^*  **" 

said  society  of  Scriveners  of  the  city  of  London^  to  rule  made\*^b"-kw^ 

and  ijovern  the  said  society,  and  the  men  of  the  said  that  two  dinners 

^  •' '  should  be  kept 

society ;  and  further  that,  for  the  better  assistance  and  y^^^h  >»  the 

common  hall, 

counsel  of  the  said  Master  and  wardens  of  the  said  com-  one  for  the 

n         t         .  1     .  •  11  t  .  n  Master,  war- 

pany  for  the  time  beings  m  and  about  the  execution  of  dens,  assistants 

and  other  the 
freemen  on  the  day  of  the  said  election,  the  other  for  the  master,  wardens,  assistants  and 
livery  on  the  day  when  the  Lord  Mayor  of  London  should  be  sworn  at  Weslmimter :  that 
two  persons  of  the  elder  and  better  sort  should  be  elected  yearly  from  among  the  assistants 
and  other  fVeemen  to  be  stewards  for  the  provision  of  the  said  dinners:  that  they  should  be 
•llowed,  towards  the  first  dinner,  3/.  6».  8</.  a-piece  from  the  Master  and  wardens,  and 
Ss.  Ad.  from  every  other  member  of  the  company,  and  should  themselves  pay  the  rest  uf 
the  expence :  and  that,  if  any  person  chosen  steward  should  refuse  to  accept  the  office  and 
perform  the  duties,  he  should  forfeit  10/. 

In  an  action  against  a  freeman  for  the  penalty,  the  declaration  alleging  that  he  was 
chosen  to  be  steward  for  the  provision  of  the  dinner  on  the  election  day,  and  had  notice, 
but  would  not  accept  or  eiecute  the  office,  or  provide  the  dinner  :  Held,  that  the  by-law 
as  to  this  dinner  was  bad,  the  freemen  having  no  business  to  do  in  the  election,  and  not 
being  obliged  to  attend  it ;  no  other  business  of  the  company  being  done  on  the  election 
day ;  and  the  office  being  for  no  purpose  but  that  of  giving  the  dinner. 
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the  said  several  offices,  there  might  and  should  be  twenty- 
seven  men,  the  more  discreet  and  honestest  persons  of  the 
same  society,  to  wit  the  Master  and  wardens  of  the  said 
society  for  the  time  being  and  twenty  four  other  per- 
sons of  the  said  society  who  might  and  should  be  named 
assistants  of  the  said  society,  for  all  matters,  causes,  and 
affiiirs  of  the  said  society,  touching  or  concerning  the 
same,  and  the  good  rule,  state,  and  government  of  the 
said  society,  to  be  chosen  and  constituted  in  the  manner 
and  form  in  those  letters  patent  specified  and  limited. 
And  that  such  Master,  wardens  and  assistants,  or  the 
major  part  of  them,  should  have  power  to  ordain  and 
establish  and  make,  and  cause  to  be  executed,  *^  for  the 
wholesome  rule  and  better  government  of  the  socie^ 
aforesaid,  statutes,  rules,  orders,  constitutions  and  or- 
dinances reasonable  and  agreeable  to  the  laws  and 
statutes  of  his  said  Majesty's  kingdom  of  Englandj  ao- 
cordmg  to  their  sound  discretion,  for  the  utility  of  the  so- 
ciety aforesaid,  and  for  other  lawful  causes,**  and  the  same 
statutes  &c«  to  change  or  revoke  and  annul :  and  tliat, 
if  any  person  of  the  said  society,  or  using  the  said  mys- 
tery within  the  city  &c«,  should  not  fulfil  all  the  law- 
ful statutes  &c«  by  the  Master  &c«  made  or  to  be  made, 
but  the  same  or  any  of  them  should  infringe,  it  should 
be  lawful  for  the  Master  &c«  for  the  time  being  to  im- 
pose on  every  such  person  so  offending  all  such  fines, 
amerciaments,  &c.,  for  his  or  their  offence  and  contempt 
in  that  behalf,  as  to  the  Master  &c«  for  the  time  being,  or 
the  major  part  of  them,  should  seem  to  be  necessary  and 
convenient  And  that  the  Master,  wardens,  and  assist* 
ants,  or  the  major  part  of  them,  might  and  should  hare 
power  yearly,  on  T\ie$day  next  after  the  feast  of  Si* 
James  the  Aposde,  or  at  any  other  time  when  it  should 
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1842 
and  choose  one  fit  and  discreet  person  of  the  assistants  * 

to  be  Master,  and  two  other  fit  &C  of  the  assistants  to  be 
wardens,  of  the  said  society,  and  all  the  said  men  of  the 
art  and  mystery  aforesaid,  their  servants  and  appren* 
tices,  to  rule,  govern,  and  survey ;  each  of  whom,  being 
sworn  &C.,  should  exercise  their  several  offices  for  one 
year  next  following,  and  till  their  successors  should  be 
elected  and  sworn.  The  declaration  then  stated  that 
the  charter  was  accepted,  and  that  the  Master,  wardens, 
and  assistants,  on  29th  January^  16  Jac.  1.,  did,  for  the 
wholesome  rule  and  better  government  of  the  society, 
duly  make  a  certain  rule,  order,  constitution  and  ordi- 
nance, reasonable  and  agreeable  to  the  laws  and  statutes 
of  the  kingdom,  according  to  their  sound  discretions,  for 
the  utility  of  the  society  aforesaid.  The  by-law  was 
then  set  out,  as  follows. 

*^  That  there  should  be  yearly  kept,  at  the  common 
hall  of  the  said  society,  or  the  place  of  meeting  for  the 
time  being,  two  dinners,  that  is  to  say,  one  dinner  for 
the  Master,  wardens  and  assistants  of  the  said  society, 
and  other  the  freemen  of  the  said  company,  to  be  kept 
yearly  on  the  day  of  the  election  of  the  new  Master  and 
wardens ;  and  the  other  for  the  Master,  wardens,  assist- 
ants and  livery  of  the  said  company,  yearly,  to  be  kept 
on  the  day  when  the  Liord  Mayor  should  take  his  oath 
at  Westminster;  and  that  the  Master,  wardens  and  assist- 
ants of  the  said  society,  or  the  major  part  of  them,  in 
convenient  time  before  the  said  election  day,  should 
choose  every  year  from  time  to  time,  out  of  the  livery 
or  out  of  the  assistants  of  the  said  company,  two  of  the 
elder  and  better  sort  of  the  said  company  which  should 
not  have  been  Master  or  wardens,  to  be  stewards  for  the 
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provision  of  both  the  dinners  aforesaid :  and  the  said 
stewards  so  to  be  chosen  to  have  towards  the  said  din- 
ner to  be  yearly  kept  on  the  said  election  day  of  the 
Master  and  wardens  for  the  time  being  the  sum  of 
Si.  6s.  Sd,  a  piece,  and  of  every  other  person  of  the  said 
company  Ss.  4t(L ;  and  whatever  should  be  more  disbursed 
and  laid  out  about  the  said  dinner  should  be  borne  and 
discharged  at  the  charge  of  the  stewards  for  the  time 
being  respectively:  and  for  the  said  other  dinner  the 
Master  and  wardens  to  pay  Ms.  a  piece,  and  every  one 
of  the  livery  only  to  pay  Ss.  4td.  a  piece,  and  the  residue 
of  the  said  charge  to  be  borne  by  the  said  stewards. 
And,  if  any  person  so  chosen  to  be  steward  as  aforesaid 
did  or  should  refuse  to  accept  the  same,  or  deny  to  per- 
form the  same,  then  every  person  so  chosen  to  be 
steward  as  aforesaid,  and  refusing,  should  forfeit  and  pay 
to  the  Master  and  wardens  for  the  time  being,  to  be  by 
them  employed  in  necessary  expenses  of  the  said  society 
as  occasion  should  serve,  10/.  for  every  such  offence.^ 

The  declaration  stated  that  the  by-law  was  examined 
and  approved  of,  in  16  Ja.  1.,  by  Francis  Lord  Vendam^ 
Lord  Chancellor,  Sir  John  MatUague^  Chief  Justice  of 
K.  B.,  and  Sir  Henry  Hobart^  Chief  Justice  of  C.  P., 
according  to  the  form  of  the  statute,  &c.  {a).  And  it  then 
set  forth  another  by-law  made  in  1635,  and  examined  and 
approved  by  Lord  Coventry^  then  Lord  Keeper,  Sir  JbAn 
Brampston^  C  J.  of  K.  B.,  and  Sir  John  Finch,  C.  J.  of 
C.  P.,  enacting  that  the  stewards  for  the  provision 
of  the  first  mentioned  dinner  should  be  chosen  '^  as 
well  out  of  the  assistants  of  the  said  company  as  out  of 
the  generality  and  commonalty  and  residue  of  the  free- 
men of  the  said  society,"  *^  albeit  the  said  stewards  or  any 

(a)  See  lUt  19  H.  7.  c.  7.     1  Bac,  Abr,  803.  (ed.  7.)  tit.  By-kan. 
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of  tbem  for  the  time  befaii;,  to  be  chosen  as  aforesaid,  Queen^t  Bench. 
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be  not  or  should  not  be  of  the  assistants  of  the  said ' 

society  or  of  the  lirery  or  cloathing  of  the  said  com* 

pany."     In  other  respects  this  by-law  confirmed  the 

former  as  to  the  first  mentioned  dinner,  re-enacting  the 

forfeiture  if  the  party  chosen  should  refuse  to  accept  or 

execute  the  office,  or  should  deny  or  omit  to  disburse 

the  monies,  or  to  perform  the  other  services  incident  or 

belonging  to  the  said  office. 

The  declaration  then  alleged  that,  after  the  making 
of  the  by-laws,  viz.  June  19th  18S9,  the  defendant  and 
mother  person,  being  two  of  the  elder  and  better  sort 
&C.,  and  neither  of  them  having  been  a  Master  or  warden 
&C.9  were  chosen  by  the  Master,  warden  and  assbtants 
at  a  court  &C,  out  of  the  generality  and  commonalty  of 
the  freemen^  to  be  stewards  for  the  provision  of  the 
dinner  to  be  kept  in  that  year  for  the  Master,  wardens 
and  assistants  and  other  fi*eemen  &c.,  on  the  day  of 
election  of  Master  and  wardens  (which  day  was  ap- 
pointed at  the  same  court) :  that  defendant  in  conve- 
nient time  &C.,  had  notice,  and  was  required  to  execute 
the  office,  but  that  he  refused  to  accept  or  execute  the 
same,  and  denied  and  omitted  to  disburse  the  monies 
and  perform  the  services  incident  &c.,  and  refused  &c. 
to  provide,  or  join  with  the  other  steward  in  providing, 
a  dinner  as  aforesaid,  contrary  to  the  by-law:  whereby  be 
had  forfeited  to  the  Master,  wardens  and  assistants  the 
sum  of  102.,  and  whereby  an  action  &c« 

Greneral  demurrer :  and  joinder. 


ErUj  for  the  defendant.  Both  the  by-laws  are  bad, 
as  being  unreasonable.  As  to  the  first:  it  is  a  by-law 
for  purposes  of  mere  luxury.     The  second  dinner  is 
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obviously  unconnected  with  the  business  of  the  society, 
^  its  good  government,  or  any  of  its  permanent  interests. 
And  both  come  within  the  law  laid  down  in  JTie  MasUr 
and  Company  of  Frafnework'-Knitters  v.  Green  {a)  i  where 
a  by-law  that  the  stewards  of  the  company  should,  on 
a  certain  day,  provide  a  dinner  for  the  Master,  war- 
dens and  assistants,  under  a  penalty,  was  held  bad,  on 
motion  in  arrest  of  judgment,  in  an  action  for  the  penalty, 
because  ^^  it  is  not  said,  that  this  dinner  was  appointed, 
to  the  end  that  the  company  should  assemble,  and  con- 
sult of  things  beneficial  to  the  corporation.     For  it 
does  not  appear,    but  that  this  was  only  for  luxury. 
Then  the  by-law  is   unreasonable,  to  compel  a  roan 
to  make  a  dinner,  only  for  the  luxury  of  others,  with-, 
out  any  benefit  to  himself  or  the  rest  of  the  com- 
pany."    This  decision  was  recognized  and  applied  in 
Carter  v.  Sanderson  {b)^  the   latest  case  on  this  sub- 
ject, although   the  Lord  Chief  Justice  admitted   that 
*'  a  by-law  to  give  a  feast  may  under  certain  circum-^ 
stances  be  good;  it  may   be   for  the  benefit  of  the 
corporation,  because,   if  they   are  called  together  for 
purposes  of  business,  it  is  necessary  they  should  have 
refreshment,  and  it  may  be  proper  to  point  out  the  in- 
dividual who  shall  provide  it"     This  may  be  so  at  a 
meeting  where  important  interests  of  the  company  are 
to  be  discussed ;  but  mere  good  fellowship  is  not  a  pur- 
pose for  which  an  unwilling  person  can  by  law  be  bur- 
dened.    The  first  dinner  is  to  be  given  to  the  Master, 
wardens,  and  assistants,  <^and  other  the  freemen"  of  the 
company ;   but  the  freemen  are  no  part  of  the  electoral 
body.     The  dinner  is  to  be  provided  for  an  indefinite 
number*     A  sum  is  to  be  allowed  the  stewards  by  pay- 


(a)  iLd.  Ray.  113. 


(6)  5  Bhig.  79. 
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fnent  from  the  Master,  wardens,  and  others :  but  it  is  QtM^'i  Bench, 

very  doubtful  whether  the  payment  could  be  legally  en-   ' 

forced.  And  the  declaration  does  not  shew  that  any 
such  allowance  was  offered  to  the  defendant  when  he 
was  called  upon  to  act  as  steward  (a).  The  second  by- 
kw  is  merely  an  amendment  of  the  first,  and  subject  to 
the  same  objections.  Besides,  it  imposes  the  duty  of 
^wardship  on  the  freemen  generally.  Now,  by  stat. 
41  G.  S.  (U.  K.)  c.  79.  5.  IS.,  every  person  who  may  ap- 
ply for  a  faculty  to  become  a  public  notary  and  practise 
as  such,  in  or  within  three  miles  of  London^  must  be  ad- 
mitted to  the  freedom  of  the  Scriveners*  Company.  It 
is  unreasonable  to  impose  the  burden  in  question  upon 
k  person  thus  compelled  to  take  up  a  freedom,  and 
especially  with  reference  to  an  election  in  which  he  has 
DO  concern. 


Sir  W.  W.  Follettf  Solicitor  General,  contra.  The 
by-laws  are  at  all  events  good  as  to  the  penalty  for 
Refusing  to  take  the  office.  As  to  the  refusal  to  provide 
a  dinner :  in  7%^  Master  and  Company  of  Framework^ 
Knitters  v.  Green  (a)  it  was  not  shewn  that  any  busi- 
liess  of  the  corporation  was  to  be  done  on  the  day  ap- 
pointed for  the  dinner :  the  Court  said,  if  the  by-law 
^  had  been,  to  make  the  dinner,  to  the  end  that  the 
company  might  assemble  and  chuse  officers,  or  any 
other  thing  for  the  benefit  of  the  corporation,  it  had 
been  well  enough:''  and  they  added  that  ^^in  the  case 
of  old  corporations  by  prescription  a  by-law  to  make  a 
customary  feast  has  been  held  good."     It  is  true  that 

(a)  See  Carier  t.  SandtnoUy  5  Bing.  88.  9a  91. 
(6)  1  Ld.  Aay.113. 
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the  feast  here  is  not  alleged  to  be  customary:  but  the 
corporation  is  prescriptive;  and  it  may  be  presumed 
that  the  dinners  in  question  have  been  a  customary  mode 
of  assembling  the  members.  The  Lord  Mayor's  day  is 
one  on  which  it  may  be  supposed  that  they  would 
usually  assemble  and  have  a  dinner  provided :  and  a 
by-law  pointing  out  the  mode  is  not  in  itself  so  unrea- 
sonable that  the  Court  should,  on  principle,  pronounce 
it  invalid.  Still  less  can  this  be  the  case  with  a  by-law 
for  holding  a  dinner  on  one  of  the  company's  election 
days.  The  freemen,  who  attend  one  of  the  dinners, 
do  not  take  part  in  the  election ;  but  all  the  members 
of  the  company  may  be  expected  to  assemble.  Best  C  J., 
in  Carter  v.  Sanderson  (a),  admits  that  a  by-law  for 
giving  a  feast  when  the  corporation  are  called  together 
for  purposes  of  business  may  be  good.  The  question 
as  to  tender  of  the  allowance  before  requiring  the  de- 
fendant to  give  the  dinner  does  not  arise,  because 
the  complaint  here  is  that  he  refused  to  take  the 
office.  Till  he  did  take  it,  the  tender  could  not  be 
made.  If,  indeed,  he  had  accepted  the  office,  an  omis- 
sion to  tender  the  allowance,  and  the  impossibility  of 
enforcing  payment,  might  perhaps  have  been  a  defence 
to  an  action  for  not  providing  the  dinner.  [Lord  Den^ 
man  C.  J.  The  steward  is  appointed  only  for  the  pur* 
pose  of  providing  the  dinner.  fVightman  J.  In  Carter 
V.  Sanderson  (a)  the  defendant  would  not  take  the 
office.]  The  declaration  only  alleged  that  he  refused 
to  provide  a  dinner,  or  to  <<  serve  or  hold  his  said  office 
of  steward.'' 


Erie  was  not  heard  in  reply. 

(a)  5  Bing.  899. 
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Lord  Denman  C.  J.     The  result  of  the  cases  is  that  Queen*s  Bench. 
a  by-law  to  compel  the  giving  of  a  dinner  must  shew  ^^^* 

that  it  is  for  a  beneficial  public  purpose,  or  that  an  in- 
terest of  the  corporation  is  in  some  way  promoted  by  it. 
Here  that  is  not  so.  Stewards  are  to  be  elected  for  the 
purpose  of  providing  two  dinners :  one  for  the  Master, 
wardens,  assistants  and  other  freemen,  on  the  day  when 
the  new  Master  and  wardens  are  elected ;  the  other  for 
the  Master,  wardens,  assistants  and  livery,  when  the 
Lord  Mayor  is  sworn  in  at  Westminster.  There  might 
be  good  reason  for  providing  a  dinner  to  refresh  those 
who  meet  on  the  corporation  business ;  but  the  by-law 
should  shew  that  the  dinner  is  connected  with  the  pur- 
poses of  the  meeting.  On  the  election  day,  here,  there 
is  nothing  to  connect  the  freemen  with  the  purposes  of 
the  meeting,  because  the  election  is  not  by  them  but  by 
the  Master,  wardens  and  assistants.  Therefore  a  by- 
law for  treating  the  fireemen  is  unreasonable. 


Patteson  J.  This  by-law,  as  it  regards  the  freemen, 
is  clearly  unreasonable.  On  the  election  day  the  elec- 
tors are  the  Master,  wardens  and  assistants ;  and  the 
elected  are  a  Master  and  wardens.  The  freemen  have 
nothing  to  do  with  the  election,  and  are  not  even  re- 
quired to  be  present.  But  the  by-law  requires  that  the 
stewards  shall  be  chosen  out  of  the  assistants  or  out  of 
the  residue  of  the  freemen :  so  that  a  man  who  is  not 
called  upon  to  be  present  may  be  compelled  to  make 
a  dinner  for  the  whole  body.  By  the  first  by-law  the 
stewards  were  not  eligible  from  among  the  freemen  at 
large ;  but  the  second  extends  the  liability.  It  was  con- 
tended that  the  penalty  here  is  imposed  for  not  taking 
the  office:  but  that  is  not  material;  the  by-law  is  ob- 
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jected  to  in  toto,  and  the  office  has  no  object  but  the 
giving  of  a  dinner.  If  the  office  had  been  instituted 
for  some  purpose  independent  of  that,  but  it  had  been 
added  that  the  officer  should  provide  a  dinner  on  some 
occasion,  the  case  in  this  respect  would  have  been  dif- 
ferent: he  might  have  been  bound  to  take  the  office, 
though  not  to  provide  the  dinner.  But  the  steward  is 
the  creature  of  the  by-law ;  and  if  the  office  is  bad  the 
by-law  is  bad. 


Williams  J.  The  case  in  Lord  Baymond  shews  the 
possibility  of  an  obligation  of  this  kind  being  connected 
with  business  of  the  corporation,  and  so  valid.  But 
here  a  dinner  is  to  be  provided  on  the  election  of 
Master  and  wardens  by  a  freeman,  who  has  no  right  to 
vote,  and  no  interest  in  the  election,  which  is  unreason- 
able, even  admitting  that  a  dinner  on  the  particular  day 
might  be  necessary,  or  reasonable,  or  convenient.  The 
argument  used  by  the  Solicitor  Greneral,  that  a  steward 
may  be  liable  for  refusing  to  take  office,  though  not  for 
refusing  to  provide  the  dinner,  would  apply  to  the  case 
of  an  officer  having  other  duties ;  but  here  the  steward 
is  not  appointed  for  any  duty  but  that  of  providing  the 
dinner. 

WioHTMAN  J.  This  case  comes  directly  within  the 
dicta  in  The  Master  and  Company  of  Framework-Knitters 
V.  Green  (a),  and  in  Carter  v.  Sanderson  (ft),  where  it  is 
admitted  that  a  by-law  to  give  a  feast  may  be  good  under 
certain  circumstances,  when  the  corporation  assemble 
for  business.  But  here  the  only  business  to  be  done  is 
an  election  on  one  of  the  days,  when  the  Master,  war- 


(a)  1  ZdL  lUnf.  113. 


(6)  5  Bmg.  79L 
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dens,  and  assistants  elect:  and  the  feast  on  that  day  is  Qv^n't  Bench. 

to  be  given  not  only  to  them  but  to  the  freemen,  who  '____ 

have  nothing  to  do  but  to  eat  the  dinner.     In  Gee  v.     gcE^*^     • 
Wilden  (a)  (cited  in  Carter  v.  Sanderson  {b) )  it  seems  that      Compuij 
the  dinner  was  given  on  a  day  when  something  was  to     Beooking. 
be  done  by  the  whole  corporation:   and   in    WaUi^s 
Case{c\  also  cited  there,  the  by-law  was  in  aid  of  a 
custom. 

Judgment  for  defendant. 

(•)  S  Lyiw.  isaa  (6)  5  Bing.  79.  (c)  Cro.  Jac  555. 


STAimer  against  Hayes.  2w«%, 

°  Mmf  3d. 

COVENANT.    The  declaration  stated  that  the  de-  CoTcnantbjr 
leHor  with  les* 

fendant,  by  indenture,  ^^  did  demise  and  lease  ^  to  we  for  quiet 
plaintiff  four  messuages  for  the  term  of  twenty  one  ^tSuniTlet&c., 
years,  at  the  yearly  rent  of  60/.,  and  did  covenant  &c.  ^^^^^^V 
to  pUintiff  that  he,  paying  the  rent,  and  keeping  all  the  S2milf"o7to 
covenants  &c.  on  his  part,  **  should  and  lawfully  might  claim  by,  from 

*^  "^        °        or  under  him. 

peaceably  and  quiedy  have,  hold,  use,  occupy,  possess      Entry  on 

leMCCy  ftnQ 

and  enjoy"  the  demised  premises  for  and  during  the  seizure  of  goods 
term,  '*  without  any  let,  suit,  trouble,  denial,  disturbance,  by  collector  of 
eviction  or  interruption  whatsoever,  of  or  by  the  de-  .nears  due' 
fendant,  his  heirs  or  assigns,  or  any  other  person  or  before^'de. 
persons  lawfully  claiming  or  to  claim  by,  from  or  under  ™'^» . ,  ^^ 
him,  them,  or  any  of  them."     Averments,  that  plaintiff  *«»<*• 
entered  &c.,  and  kept  the  covenants  on  his  part.  Breach; 
that  defendant  did  not  suffer  or  permit  plaintiff,  for  or 
during  the  term,  peaceably  or  quietly  to  have,  hold,  &c., 
or  enjoy,  without  the  let,  suit,  &c.,  according  to  the  cove- 
nant, but^  on  the  contrary^  that,  after  the  making  of  the 
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1__  while  plaintiff  was  possessed  &c,,  to  wit  on  8cc.,  "  one 

SfTAitm  ju^  Piiiman,  then  being  the  collector  of  land  tax,  law- 
IUtsi.  fully  entered  into  and  upon  the  said  messuages  and  pre^ 
mises,  and  then  seized  and  took  certain  goods  and  chattels^ 
then  being  in  and  upon  the  said  messuages  and  premises, 
as  a  distress  for  a  certain  sum  of  money,  to  wit  the  sum 
of  SL  7&  Sd^  before  and  at  the  time  of  the  making  of  the 
said  indenture,  and  of  the  commencement  of  the  said 
demise,  due  and  owing  from  the  defendant  for  and  in 
respect  of  certain  arrears  of  land  tax,  before  the  making 
of  the  said  indenture,  and  before  the  conmiencement  of 
the  said  demise,  rated,  assessed  and  charged  upon  the 
said  messuages  and  premises/'  By  means  whereof  plain- 
tiff was  injured  &c.  in  the  occupation  and  possession  of 
the  premises,  contrary  to  the  covenant  &c.,  and  certain 
lodgers,  to  wit  &c,  left  him. 

Creneral  demurrer,  and  joinder.  The  point  stated  in 
the  margin  of  the  demurrer  was,  that  the  entry  of  the 
collector  upon  the  demised  premises  was  not  a  breach 
of  the  covenant  for  quiet  enjoyment. 

Peacock  for  the  defendant.  It  is  true  that  the  word 
*<  demise  **  contains  an  implied  covenant  for  quiet  enjoy- 
ment: but  that  general  covenant  is  restrained  by  the 
particular  one  which  follows,  that  the  lessee  shall  enjoy 
without  let  &c.,  "  of  or  by  the  defendant,"  "  or  any 
other  person  or  persons  lawfully  claiming  or  to  claim 
by,  from  or  under  him;"  Noke^s  Case{a)9  Gains/ord 
V.  Griffith  (ft).  Line  v.  Stephenson  (c).  The  distress 
for  land   tax  was  not  an  interruption  by  any  person 

(a)  4  Bep.  80  6.     &  C  (as  Noket  r.  James)  Cro.  EHx.  674. 
(6)  ]  SaumL  51,  eo.  (c)  4  New  Co,  678. 
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daiming  under  the  defendant;  the  claim  was  agamst  Qmen*s  Bench. 
bun.     [Lord  Denman  G  J.     Is  there  any  covenant        ^^^^' 
against  de&ults  of  the  lessor  ?]    There  is  none.     The       SvAirLir 
covoiant  against  incumbrances,  of  which  a  form  is       Hatm. 
given  in  PlaU  an  CovenantSf  SSO,  Part  S,  c.  11.  s.4., 
would,  perhaps,  have  been  most  applicable.    No  express 
authorities  have  been  found  on  the  point:  but,  on  prin- 
ciple, the  plaintiff  cannot  be  entitled.    It  is  as  if  the  dis- 
tress had  been  for  ground  rent.     The  plaintiff  might 
have  paid  the  sum  claimed,  and  sued  the  defendant  for 
money  had  and  received.    [Lord  Denman  C  J.   I  think 
we  have  held  that  that  could  not  be  done  (a).] 

BjfleSf  contra.  It  does  not  appear  that  there  are  any 
direct  authorities  on  the  point.  The  express  covenant 
certainly  restrains  the  general  covenant ;  but  the  words 
of  the  express  covenant  are  very  large.  By  sect  17  of 
the  Land  Tax  Act,  stat  S8  G.  S.  c.  5.,  the  arrear  in 
question  was  a  charge  upon  the  demised  premises.  The 
tax,  being  due  from  the  defendant,  was  an  incumbrance ; 
the  levy  was  an  interruption  of  the  quiet  enjoyment,  and 
a  breach  of  the  covenant.  In  Morris  v.  Edgington  (J), 
the  interruption,  by  a  lessor,  of  a  right  of  way  claim- 
able under  the  lease  was  held  to  be  ground  of  action 
on  a  covenant  for  quiet  enjoyment:  so  was  a  distress 
for  rent  due  from  a  third  party,  in  Dawson  v.  Dyer  {c). 
So,  if  the  landlord  had  granted  a  rent-charge,  and 
the  grantee  had  distrained,  that  would  have  been  a 
breach  of  the  covenant  Again,  if  he  had  suffered 
judgment,  and  the  lands  had  been  taken  under  an 
elegit,  or  if  he  had  forfeited  them  by  treason  or  felony, 
it  would  have  been  a  breach.     And  it  appears  from 

(a)  See  Baber  t.  Harrih  ^A.^E.  532.  (6)  S  Taunt,  84. 

(c)  S  B.i  Ad.  584. 
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that  an  extent  by  process  out  of  the  Exchequer  for  a 
Stahlit  debt  due  frojn  the  landlord  to  the  Crown  would  also 
Hatbs.  be  a  breach  of  his  undertaking  for  quiet  enjoyment. 
[Patteson  3.  The  undertaking  in  Broking  v.  Cham  (a) 
was  general.3  In  the  cases  of  forfeiture  and  debt  to 
the  Crown  it  could  no  more  be  said  that  the  disturbing 
party  claimed  by  or  under  the  landlord  than  here. 

Peacock  in  reply.  In  Dawson  v.  Dt/er{c)  it  was 
alleged  in  the  declaration,  and  not  denied,  that  the 
party  distraining  lawfully  claimed  from  and  under  the 
defendant.  A  distress  may  be  an  interruption  of  the 
quiet  enjoyment,  without  being  a  disturbance  provided 
against  by  the  covenant:  as  if  it  were  under  a  rent- 
charge  claimed  by  a  title  paramount  to  that  of  the  lessor. 
The  claim  of  land  tax  here  was  paramount  to  any  right 
of  the  defendant.  The  plaintiff  might  have  paid  it  and 
sued  him  for  money  had  and  received.  An  elegit  would 
have  been  a  demand,  not  under,  but  against  the  landlord, 
and  therefore  not  a  disturbance  within  the  covenant. 

Lord  Denman  C.  J.  This  distress  was  certainly  not 
a  proceeding  within  the  terms  of  the  covenant.  We 
cannot  extend  the  remedy  provided  by  the  indenture. 
Let,  suit,  disturbance  or  interruption  by  the  defendant, 
or  others  claiming  by,  from,  or  under  him,  are  different 
things  from  the  injury  here  complained  of,  those  words 
implying  a  claim  by  tide  from  the  lessor.  Here  the 
claim  was  against  him. 

Patteson,  Williams,  and  Wightman  Js.  concurred. 

Judgment  for  defendant. 

(a)  Cro.  Jac  425.  (6)  Faugh.  118.  121. 

(c)  5  B.i  Ad,  584. 


V.VICTORIA.  109 

Qtiegn*s  Bench, 
1842. 


The  Master,  Wardens  and  Commonalty  of  the  Tuetda^, 
Art  or  Mysteiy  of  Salthrs,  London,  against 
Jay. 

CASE.     The  declaration  stated  that,  before  and  at.  Stats&3r.4. 
c.  71.  j;  S. 

the  time  &c.,  a  certain  messuage  and  warehouse  enacting  that, 
with  the  appurtenances,  situated  in  the  city  of  London^  of  Ught  toiT^ 
were  in  the  possession  and  occupation  of  T.  A.  and  ^^g^haYe* 
£  &  as  tenants  thereof  to  the  plaintifis,   they  being  ^^^^^ 
Te?ersioners ;  in  which  said  messuaiie  &c  there  then  of  twenty  yean 

°  without  inter- 

right  were   and  still  ought  to  be  divers,  to  wit  two,  niption,  the 

right  thereto 

windows,  through  which  the  light  and  air  during  all  the  shall  be  deemed 

«.  .  I  ,  ^  A       ^       1  ji   absolute  and  in- 

tune  aforesaid  ought  to  enter  &c.  for  the  convenient  and  defeasible,  any 
wholesome  use &c.     Yet  defendants,  well  knowing  &c,  costomto^the 
but  intending  &c,  while  T.  A.  and  E.  S.  were  tenants,  ^'J^^"^^ 
and  plaintiffi  reversioners,  as  aforesaid,  wrongfully  built  extends  to  the 
and  erected  a  wall  and  buildings  near  the  said  windows  city  of  London 

authorizing  one 

respectively,  and  kept  and  continued  the  said  wall  &c.,  neighbour  to 

•in  ¥^  1  f    1       !•   1      obstruct  the 

to  wit  from  &c.  until  &c     By  means  whereof  the  light  access  of  light 

and  air  were  and  are  prevented  from  entering  &c.,  and  messuage  &c., 

the  messuage  and  warehouse  have  been  rendered  and  are  ^  ^ndwt*  **" 

dark  &C.,  and  plaintifis  have  been  and  are  injured  in  (^^^®°^ 

their  reversionary  estate  &c.  f".?^?'*'"  ^^^ 

*^  building  so  as 

Plea.    That  in  the  city  of  Londorij  from  time  whereof  to  darken 

windows  which 

&C.,  there  hath  been  and  still  is  a  certain  antient  and  had  been  en- 
laudable  custom  there  used  and  approved  of,  that  is  to  inLmiption^for 
wy,  "  that,  if  any  person  or  persons  or  body  corporate  |he  "iMto^f 
hath  or  have  a  messuage  or  house  in  the  said  city,  near,  {^^^ude^ 
adjacent,  or  contiguous  and  adjoining  to  another  ancient  ^^^^^^ 
messuage  or  house,  or  the  ancient  foundations  of  another 
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TbeSAunms* 
Company 

T, 

Jat. 


ancient  messuage  or  house,  in  the  said  city,  of  another 
person  or  persons,  his  or  their  neighbour  or  neighbours 
there,  and  the  windows  or  lights  of  such  messuage  or  house 
as  first  aforesaid  are  looking,  fronting  or  situate  towards, 
upon  or  over  or  against  the  said  other  ancient  messuage 
or  house  or  ancient  foundations  of  another  ancient 
messuage  or  house  of  such  other  person  or  persons," 
&c.,  **so  being  near,  adjacent,  contiguous  or  adjoin- 
ing, although  such  messuage  or  house  as  first  aforesaid, 
and  the  lights  and  windows  thereof,  be  and  were  an- 
cient, yet  such  other  person  or  persons,  his  or  thdr 
neighbour  or  neighbours,  being  the  owner  or  owners  of 
such  other  ancient  messuage  or  house  or  ancient  found- 
ations, so  being  near,  adjacent  or  adjoining^  by  and 
according  to  the  custom  of  the  said  city,  in  the  same 
city  for  all  the  time  aforesaid  used  and  approved,  well 
and  lawfully  may,  might  and  hath  and  have  used,  at 
his  and  their  will  and  pleasure,  his  or  their  said  other 
messuage  or  house,  so  being  near,  adjacent  or  adjoining, 
by  building  to  exalt  or  erect,  or  of  new  upon  the  an- 
cient foundations  of  such  other  messuage  or  house  so 
being  near,  adjacent  or  adjoining,  to  build  and  erect 
a  new  messuage  or  house,  to  such  height  as  the  said 
owner  or  owners  shall  please,  against  and  opposite  to 
the  said  lights  and  windows  near  or  contiguous  to  such 
other  messuage  or  house,  and  by  means  thereof  to  ob- 
scure and  darken  such  windows  or  lights,  unless  there 
be  or  hath  been  some  writing,  instrument  or  record  of 
an  agreement  or  restriction  to  the  contrary  thereof  in 
that  behalf."  That,  before  the  said  time  when  &c., 
to  wit  on  &c.,  fV.  H.  Cotton^  S.  Cotion,  E.  Cotton,  71 
Cotton  and  G.  F.  Cotton  were  seized  of  a  certain  ancient 
messuage  and  house,  and  the  foundations  of  a  certain 
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messuage  and  house,  in  the  city  of  London^  near,  adja-  Q«am'«  Seneh. 

cent,  ooDtiguous   and  adjoining  to  the  messuage  and  ' 

warehouse  with  the  appurtenances  in  the  said  declaration    ^^^^'■'"*** 
neotioned :  and,  being  so  seized,  the  said  JV*  H.  Cottony  ▼• 

&  Cotton^  E.  CoUon^  T.  Cotton  and  G.  V.  Cotton  de- 
mised their  said  messuage,  house  and  foundations  to 
Thomas  Reynolds  and  Edward  Parkins^  habendum  to 
the  said  T.  Reynolds  and  E.  Parkins^  their  executors, 
administrators  and  assigns,  for  a  certain  term  of  years 
still  unexpired ;  by  virtue  of  which  demise  the  said  7*. 
BegmUds  and  E  Parkins  afterwards,  to  wit  on  &c.,  en- 
tered into  and  upon  the  premises  so  demised  to  them, 
aod  became  and  were  possessed  thereof  for  the  said 
term:  and  that,  the  said  T.  Reynolds  and  E.  Parkins 
being  desirous  of  exalting  and  erecting  their  said  mes- 
suage and  house,  and  of  new  upon  the  said  ancient 
foundations  to  build  and  erect  a  new  messuage  and 
bouse  against  and  opposite  to  the  windows  in  the  de- 
claration mentioned,  and  there  being  and  having  been 
DO  writing,  instrument  or  record  of  an  agreement  or 
restriction  to  the  contrary  thereof  in  that  behalf,  de- 
fendant, at  the  said  time  when  &c.,  as  the  servant  of  the 
said  T.  Reynolds  and  E.  Parkins^  and  by  their  com- 
mand, exalted  and  erected  the  said  messuage  and  house 
of  the  said  T.  Reynolds  and  E.  Parkins^  and  of  new 
upon  the  2»aid  ancient  foundations  built  and  erected  a 
new  messuage  and  house,  against  and  opposite  to  the 
said  windows  in  the  said  declaration  mentioned,  and 
thereby  a  little  obscured  and  darkened  such  windows : 
which  are  the  same  grievances  &c.     Verification. 

Replication.  That  the  said  access  and  use  of  light  and 
air  to  and  for  the  said  messuage  and  warehouse  in  the 
declaration  mentioned,  through   the  windows  therein 
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Foimme  IIL    mentioned,  to  and  for  the  purposes  therein  also  men- 
tioned, which  same  access  and  use  of  light  and  air  was 


"^Oot  "****    ^  obstructed  and  injured  by  the  committing  of  the  said 
/    V.  grievances  as  in  the  declaration  complained  of  and  in 

the  said  plea  attempted  to  be  justified,  had  been  and 
was  actually  enjoyed  with  the  said  messuage  and  ware- 
house, as  of  right  and  without  interruption,  by  tlie  re- 
spective occupiers  of  the  said  messuage  and  warehouse^ 
for  and  during  the  full  period  of  twenty  years  next  be-^ 
fore  the  commencement  of  this  suit ;  and  that  the  said 
access  and  use  of  light  and  air  was  not  during  the  said 
twenty  years,  or  any  part  thereof,  enjoyed  as  aforesaid 
by  or  by  reason  of  any  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  deed  in  writing. 
Verification. 

General  demurrer  (a) :  and  joinder. 

Sir  W.  W.  FMett,  Solicitor  General,  for  the  defend- 
ant Stat.  2  &  S  ^.  4*.  (T.  71.  5.  3.  does  not  destroy  the 
ancient  custom  of  the  city  of  London.  Sect.  2  enacts 
that  no  claim,  by  custom,  prescription  or  grant,  to  the 
easements  there  mentioned,  when  they  shall  have  been 
actually  enjoyed  by  any  person  claiming  right  thereto 
without  interruption  for  twenty  years,  shall  be  defeated 
or  destroyed  by  shewing  only  that  such  easement  was 
first  enjoyed  at  any  prior  time ;  but  such  claim  may  be 
defeated  in  any  other  way  by  which  the  same  is  now 
liable  to  be  defeated.  This  regulates  the  proof  by 
which  rights  may  be  established  or  impeached,  but  does 

(a)  The  points  stated  by  the  defendant  were,  that  the  custom  of  Londgmt 
of  building  on  an  ancient  foundation,  is  not  affected  by  stat.  3  &  3  fF.  4. 
c.  71. ;  that  the  replication  neither  traverses  nor  confesses  and  avoids  the 
plea,  and  that  it  introduces  matter  irrelevant  to  the  defence. 
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not  alter  the  rights  themselves.     Sect.  S  enacts  ^  that  Queen's  Bendu 

when  the  ateess  and  use  of  light  to  and  for  any  dwell-  __[ 

ing    bouse,''  &c.   "shall   have   been   actually   enjoyed    Tj^Salmr's 
therewith  for  the  full  period  of  twenty  years  without  v< 

interruption,   the  right  thereto  shall   be  deemed  ab- 
solute and  indefeasible,  any  local  usage  or  custom  to 
the  contrary  notwithstanding,  unless  it  shall  appear  that 
the  same  was  enjoyed  by  some  consent  or  agreement 
expressly  made  or  given  for  that  purpose  by  deed  or 
nrriting."   The  words  **  any  local  usage  or  custom  to  the 
contrary  notwithstanding"  are  meant  to  save  the  right 
mrbich  a  party  having  so  enjoyed  may  possess,  but  can- 
not abolish  the  right  which  any  other  person  may  have 
had  by  usage  or  custom  to  enjoy  land  of  his.     If  there 
has  been  for  twenty  years  such  an  access  and  use  of  light 
as  that  clause  points  out,  the  tenant  proving  that  will 
establish  his  easement  prima  facie,  without  further  evi- 
dence :  but  his  neighbour  who  has  obstructed  the  light 
by  building  may  prove,  in  answer,  that  he  built  upon 
an  ancient  foundation.      If  sect.  3  had  been  meant  to 
deprive   parties  of  their  rights  or   legal    defences,    it 
would   have   been   differently  worded;    that  this   was 
not  designed,  appears  from   sect  I,  which  recites  that 
the  expression    "  time   immemorial "  is   now   by   law 
deemed  to  include  the  whole  period  of  time  from  the 
reign  of  Richard  I.,  "  whereby  the  title  to  matters  that 
have  been  long  enjoyed  is  sometimes  defeated  by  shew- 
ing the  commencement  of  such  enjoyment,  which  is  in 
many  cases  productive  of  inconvenience  and  injustice," 
and,    "  for    remedy  thereof,"    proceeds    to    enact  &c. 
[Lord  Denman  C  J.    If  there  were  a  local  custom  that 
nothing  less  than  thirty  years'  enjoyment  should  establish 
the  easement,  you  agree  that  this  clause  would  prevent 

V0L.11K    N.S.  1 
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Volume  JIL  the  custooi  from  being  set  up?]     It  would:  but  the 

1842 
'__  party  claiming  by  twenty  years'  enjoyments  cannot  sue 


The  Saltk»'«    another  who  claims  to  interrupt  that  enjoyment  by  an 

Gompsnj 

▼•  independent  custom. 

Jay.  ^ 

Kell^y  contra.  The  Court  cannot  adopt  the  defend- 
ant's construction  without  striking  out  words  from  the 
sUtute.  It  is  urged  that  the  preamble  restrains  the 
enactment  of  sect.  3  :  but,  although  the  preamble  of  an 
act  may  assist  in  construing  ambiguous  expressions,  it 
cannot  control  clear  ones.  It  is  observed  in  2  Dvoarris 
on  SiaiuieSi  655.  c.il.,  that,  ^<In  doubtful  cases,  recourse 
may  be  had  to  the  preamble,  to  discover  the  inducements 
the  legislature  had  to  the  making  of  the  statute ;  but 
where  the  terms  of  the  enacting  clause  are  clear  and 
positive,  the  preamble  cannot  be  resorted  to : "  and  re- 
ference is  made  to  the  words  of  Lord  EUenborough  and 
hatsorence  J.  in  Rex  v.  Marks  (a),  where  the  latter 
learned  Judge  says :  ^*  It  is  nothing  unusual  in  acts  of 
parliament  for  the  enacting  part  to  go  beyond  the  pre- 
amble ;  the  remedy  often  extends  beyond  the  particular 
act  or  mischief  which  first  suggested  the  necessity  of  the 
law.'*  The  intention  of  the  legislature  in  this  statute 
appears  clearly  by  comparison  of  sect.  2  with  sect.  S.  In 
the  former  clause,  where  the  right  to  certain  easements 
is  rendered  absolute  after  forty  years'  enjoyment,  the 
words  are  merely  **  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible ; "  but  in  sect.  S  the  expression, 
with  regard  to  the  access  of  light  after  twenty  years* 
enjoyment  is,  "  the  right  thereto  shall  be  deemed  ab- 
solute and  indefeasible,  aty  local  usage  or  custom  to  the 

(a)  3  EaU,  157. 


Jay. 
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eonhmy  notwithstanding!*     Those  words    must  have  Qvenc$  Bemdu 

1842 
been  introduoed  for  some  purpose.     The  custom  of  Lon^  * 

don  as  to  buildinsr  on  ancient  foundations,  and  a  similar    ^  SALnm** 
one  which  existed  at  York  (a),  must  have  been  Icnown  ▼• 

to  the  legislature :  and  it  cannot  be  presumed  thnt  the 
words  in  question  were  used  without  reference  to  them. 
The  intention  was  to  make  the  law  uniform  in  this  re* 
specty  and  to  take  away  a  custom  which  has  often  been 
deemed  unjust,  and  is  not  beneficial  to  the  citizens  gene- 
rally, because  if,  in  any  instance,  it  benefits  one  citizen, 
it  does  so  by  injuring  another,  perhaps  in  the  same 
dq^ree.  No  existing  custom  is  pointed  out  on  the  defend- 
ant's side,  to  which  the  words  may  allude.     It  is  argued 
that  the  statute  was  not  meant  to  take  away  the  defence 
which  any  party  had  by  the  law  as  it  stood ;  but  the  act 
itself  does  not  bear  out  that  assumption.     Sect.  2  ex- 
pressly takes  away  defences.     The  object  of  the  act  was 
to  end  uncertainties  by  making  rights,  under  particular 
circumstances,  indefeasible,  except  in  such  cases  as  the 
act  specifically  pointed  out  (6). 

Sir  fV.  IV.  Fdlett  in  reply.  The  preamble  of  a  statute 
may  be  important  where  the  following  enactment  is  not 
direct,  but  capable  of  two  senses.  The  customs  of  Lon- 
don are  confirmed  by  statute  (2  W.  Sf  M,  sess.  1.  c.  8.  s.  S.): 
it  might  be  expected  that  direct  words  would  have  been 
used  to  destroy  what  had  been  so  sanctioned. 

(a)  See  Bland  ▼.  Moteley,  cited  in  William  AldretCt  Case,  9  Rep.  57  Ik 
Ha,b. 

(b)  Kditf  also  objected  to  the  plva,  as  not  shewing  that  the  defendant's 
house  was  •*  eialted  and  erected"  entirely  upon  the  ancient  foundations ; 
iod  be  referred  to  Primlegia  Londini,  54.,  ice,  (ed.  1709),  and  Hvghes  ▼. 
Xeme,  Yeh.  215.,  and  William  Aldred's  Case,  9  Rep,  57  6.,  there  dted. 
Sec  so  Fin,  Ab,  9.  tit.  Stopping  Lights,  (C),  pi.  1.  in  marg.  This  point 
was  not  noticed  in  the  judgment  of  the  Court. 

1  2 
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Voiufne  III.        Lord  Denman  C.  J.     1  think  there  is  no  ambiguity 
234,2 

in  sect.  S,  and  that  the  preamble  cannot  be  brought  in 


T^SALT«m*«    ^Q   prevent   its   operation.      (His   Lordship  then    read 
^*  sect.  S.)     We  cannot  suppose  that,  when  these  words 

were  used,  the  customs  in  question  were  not  contem- 
plated: and  no  local  usage  or  custom  is  pointed  out, 
beside  those  of  the  city  of  London^  to  which  the  words 
might  apply.  It  requires  great  ingenuity  to  suggest  any 
different  application. 

Patteson  J.  There  is  no  ambiguity.  The  words 
of  sect.  S  are  very  plain.  It  says  that,  under  the  cir- 
cumstances pointed  out,  the  right  ^^  shall  be  deemed  ab- 
solute and  indefeasible,  any  local  usage  or  custom  to 
the  contrary  notwithstanding."  The  custom  of  London 
would  have  rendered  it  defeasible.  ITie  enactment 
makes  it  no  longer  so  after  twenty  years,  llie  clause 
excluding  the  operation  of  any  local  custom  is  intro- 
duced only  in  that  section  which  relates  to  the  access 
of  light.  This  points  the  enactment  as  far  as  could 
be  done,  without  express  words,  to  the  custom  of 
London. 

Williams  J.  I  am  of  the  same  opinion.  Sect.  3  is 
not  sense  unless  read  with  a  reference  to  the  custom  of 
London :  for,  if  that  remained  in  force,  the  right,  in  Lon* 
dony  though  declared  absolute  and  indefeasible  by  the 
statute,  would  be  defeasible  at  any  moment 

WiGHTMAN  J.  I  think  the  clause  as  to  local  customs 
is  directly  pointed  at  that  of  the  city  of  London :  and, 
if  a  party  there  does  not  choose  to  avail  himself  of 
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the  custom  within   twenty  years,   he   may   very  well   Queen*s  Bench, 
submit  to  the  operation  of  this  clause. 


1842. 


Judgment  for  the  plaintiflF(flr).    The  Saltm's 

(a)  See  Wynttanky  v.  Lee,  2  Swamt.  333.  j  J^ 


Harrison  against  Elvin  and  Another.  Z^'^^' 

nPRESPASS    for  breaking   and   entering   a   house,   A  will,  made 

and  taking  goods  there,  &c.     Plea,  Not  guilty,  by  &  i  fki.  c  26* 
statute  (1 J  G.  2.  c.  19.  ..  21.).  S"wasT 

On  the  trial,  before  Tindal  C.  J.,  at  the  last  Norfolk  '^^]^1lts 
assizes,  the  defendants  claimed  a  richt  of  entry,  to  dis-  o''."  h*nd 

^  •'  writing;  and 

train  for  rent  on  behalf  of  parties  who  had  purchased  he  also  held  and 

guided  the 

the  reversion  from  the  devisees  named  in  the  will  of  the  hand  of  a 

1  •     ./»t       /•!  1  I  I  i-.nr*iii  second  witness, 

plamtin  s   father,   under   whom    the   plamtitf   held    as  who  could  not 

tenant :  and  the  only  question,  so  far  as  regards  the  pre-  ^nd  in  this  way^ 

sent  decision,  was  whether  the  will  was  sufficiently  attested  J^^n"^^,  name 

under  stat  7  fT.  4.  &  1  Vict.  c.  26.  s.  9.,  it  beinrr  dated  ^"  ^"tten  " 

'  o  attesting  wit- 

after  that  act  came  into  operation.     The  will   had  the  *>«*»•    The  tes- 
tator had  de- 
names  of  two  parties,  Crofts  and  Galor^  subscribed  as  sired  the  two 

to  attest. 

witnesses.    Crofts  had  written  his  own  name;  but  Galor^      Held  a  suffi* 

1  11     1  .  •  1      I         ^     /%     1      1    1     1  1    cient  attestation 

vrho  was  called  as  a  witness,  said  that  Lrofls  had  held  under  sect.  9. 
his,  Galor%  hand,  *'and  wriggled  it  about  on  the 
paper;"  and  that  the  attestation  which  now  appeared 
was  what  was  then  so  written.  Galor  could  not  write 
or  read.  It  appeared  that  the  two  attested  at  the  re- 
quest of  the  testator,  and  that,  in  all  respects  except  the 
attestation,  the  will  was  properly  executed.  A  verdict 
was  found  for  the  defendants,  leave  being  reserved  to 
enter  a  verdict  for  the  plaintiff  if  the  Court  should  be 
of  opinion  that  the  will  was  not  well  executed. 

I  3 
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Fdumfi  IIT. 
1842. 

Harusok 

▼. 

Eltin. 


B.  Andrews^  on  a  former  day  in  this  term  (a),  moved 
accordingly.  This  will  is  not  attested  by  Galor :  the 
writing  cannot  be  said  to  be  his.  [Lord  Denman  C.  J. 
Is  there  any  doubt  that,  if  a  man  were  paralytic^ 
and  got  some  one  to  hold  his  hand  while  he  wrote^ 
that  would  still  be  his  handwriting?]  It  has  been 
formerly  doubted  whether  an  attestation  by  a  marks- 
man were  sufficient  (6):  but  here  there  is  not  even  Galores 
mark.  The  characters  are  not  his:  and  he  does  not 
know  their  meaning.  Suppose  the  question  bad  arisen 
after  the  deaths  of  Crq/is  and  Galor;  the  hand- 
writing of  the  subscribing  witnesses  must  have  been 
proved  :  but  how  could  such  proof  be  given  as  to  Galores 
writing  ?  The  difficulty  might  not  arise  in  the  case  of 
an  attestation  by  a  marksman :  for  there  is  generally 
added  to  the  mark  a  written  declaration  by  anotlier 
person  to  the  effect  that  the  marksman  made  the  mark ; 
and  proof  might  perhaps  be  given  of  the  writing  of  such 
other  person.  [  Wightman  J.  Galor  meant  that  his  name 
should  be  written.]  But  he  never  knew  whether  it  was 
written  or  not.  [Patteson  J.  If  this  were  at  the  foot  of 
a  promissory  note,  would  it  not  bind  Galor  hy  estoppel?] 
That  would  be  because  Galor  could  not  dispute  his  own 
act.  [Lord  Denman  C.  J.  Then  you  call  such  a  signa- 
ture his  own  act.]  He  is  a  party  to  the  act :  but  he 
does  not  subscribe,  which  is  what  the  statute  requires  in 
the  case  of  attestation  of  a  will.  [Lord  Denman  C.  J. 
Could  not  the  devisor  have  signed  in  this  way  ?]  The 
statute  (sect.  9)  says  that  the  will  shall  be  "signed"  **  by 
the  testator,  or  by  some  other  person  in  his  presence  and 


(a)  April  Slst     Before  Lord  Denman  C.  J.,  PatUion^   WilHamt  and 
Wightman  1%, 
(Jb)  See  Harrison  ▼.  Harrison,  8  Ves,  185.  ;  Addy  w,  Grix,  8  Fes.  504. 
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by  his  direction :"  this  signature  might  therefore  be  suf-  Queen's  Bench. 

ficient  as  to  the  testator :  but,  as  to  the  witnesses,  the  _!__ 

statute  allows  no  such  alternative.  The  express  allowance  Haermom 

of  the  alternative  in  one  case,  and  the  absence  of  such  Eltih. 
sdlowance  in  the  other,  raises  a  strong  inference  that 
the  l^islature  meant  to  require  the  actual  signature  of 
each  witness. 

Lord  D£NMAN  C  J.  We  will  confer  with  the  Lord 
Chief  Justice. 

Cur.  adxk  vuU. 

Lord  Dbnuan  C.  J.  now  delivered  judgment  as  fol- 
lows. 

The  question  in  this  case  was,  whether  the  will 
bad  been  properly  attested,  one  of  the  subscribing  witp- 
nesses  not  knowing  how  to  write,  and  his  hand  being 
guided  by  another  person.  It  was  suggested,  as  a  dif- 
ficulty, that  the  signature  of  a  witness  unable  to  write 
for  himself  could  not  be  proved,  if  brought  in  question 
after  his  death.  But  this  is  only  a  kind  of  incon*> 
venience  which  is  inseparable  from  all  modes  of  attest- 
ation. We  must  take  the  signature  here  to  be  that  of 
Galor.    There  will  therefore  be  no  rule. 

Rule  refused. 


I  4 
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Folume  III. 
1842. 


MiLWARD  and   Others  against   Hibbert  and 
Another. 

In  an  action      T^EBT.     The  first  count  stated   that  heretofore,  to 

bj  the  owner  of  -I-/ 

asteam  Towl  wit  20th  AocvmAfr,  1837,  by  a  deed  poll  or  policy 

undenrritrr  of  assurance,  then  made  and  sealed  &c.;  the  declaration 

ontbe*J^7  then  set  out  the  polic}-,  which  recited  that  plaintiffs  had 

J^^j^JJI^JJ^  represented  to  defendants,  directors  of,  and  acting  for, 

Sr^i^l^  2%^  Indemnity  and  Mutual  Marine  Assurance  Company^ 

tbrown  om.  ^^^  jh^..  ^.^j^  interested  in,  or  authorized  as  owners  or 

board  for  the  '^ 

safety  of  Uie       agents  to  make,  the  assurance,  and  had  covenanted,  &c^ 

ship,  and  that  ,  . 

plaindeTwas  to  pay  the  premium  mentioned :  and  it  was  witnessed 
forced  to  coo.  that,  in  Consideration  &c^  defendants  covenanted  and 
JJJne«l^T«!  agreed  with  plaintiffs  that  the  capital  stock  and  funds 
uSrttbf^  of  the  company  should  be  subject  and  liable,  and  be 
A^*b'*'^l^  applied,  to  pay  and  make  good  all  such  losses  and 
whereof  de.        damaiies   thereinafter   expressed   as   might   happen   to 

fendantswere  "  '  .  . 

not  liable  to       the  subjcct  matter  of  the  said  policy,  and  might  attach 

contribute  to  the  *  .      ■         • 

aTerage.  Held  to  the  said  poHcy,  in  respect  of  the  sum  of  S600/.,  thereby 
nurrer^to^the  assured.  Which  assurance  was  thereby  declared  to  be 
IS^Slg^  upon  hull  and  stores,  valued  at  10,000/,  machinery 
ilMmJrIS""  ^'"'"^  *^  10,000/.,  in  all  20,000/.,  average  payable  at 
under  Uie  g^.^  valuation,  of  the  ship  or  vessel  called  the  Kilkenny 

arcumstances.  '  ^ 

Semble,  that,  steamer,  whereof  &c.   was   then    master,   lost  or  not 
a  plea  of  a 
custom  of  trade  lost,  "  at  and  from  the  28tli  day  of  Xovember  1837  at 

in  London  may 
be  supported  by 
proof  of  a  custom  prerailing  in  London  and  other  Engiish  ports. 

Semble.  that,  where  a  record  states  a  custom  that  the  jvltison  of  goods  stowed  on  deck 
shall  not  bind  the  ship-owner  to  contribution  for  general  average,  or  a  custom  that  it  shall 
not  entitle  him,  in  case  of  his  so  contributing,  to  recover  the  amount  from  the  underwriter 
on  tl>e  sliip,  the  pleading  is  bad,  for  not  limiting  the  custom  to  cases  where  the  party  dia- 
charged  it  ignorant  of  the  mode  of  stowage. 

Where  issue  is  joined  on  the  question  whether  a  party  had  notice  that  goods  would  ba 
stowed  according  to  such  alleged  custom,  proof  of  the  usage  of  trade,  though  strong 
evidence  of  knowledge,  is  not  sufficient  to  induce  the  Court  to  assume  tlie  fact  of  notice, 
contrary  to  a  6oding  cf  the  jury  negativing  such  notice. 


/ 
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noon,  in  port  and  at  sea,  at  all  times,  on  all  occasions  Queen**  BendL 
and  services,   until  the  28th  day  of  November^  in  the 


year  of  our  Lord  18S8  at  noon,  with  liberty  to  tow      Milwakd 
And  be  towed ;  to  return  9&  per  cent,  per  month  while       Hibbirt. 
laid    up;    at   lOs.  per   cent,  for   every   uncommenced 
month,  when  cancelled:  and  defendants  did  covenant 
auid   agree   that   the  assurance  aforesaid   should  com- 
mence upon  the  said  ship,  at  and  from  or  as  aforesaid, 
-until  she  had  moored  at  anchor  four  and  twenty  hours 
in  good  safety,  at  as  aforesaid ;  and  that  it  should  be 
lawful  for  the  said  ship  or  vessel  to  proceed  and  sail  to, 
And  touch  and  stay  at,  any  ports  or  places  whatsoever, 
io  the  course  of  her  said  voyage,  for  all  necessary  pur- 
poses, without  prejudice  to  that  assurance.    And,  touch- 
ing the  adventures  and  perils  which  the  capital  stock 
and  funds  of  the  said  company  were  made  liable  unto, 
or  were  intended  to  be  made  liable  unto,  by  this  in- 
surance, they  were  of  the  seas,  men  of  war,''  &c.  (in  the 
usual  form),  **  and  for  all  other  perils,  losses,  and  mis- 
fortunes that  had  or  should  come  to  the  hurt,  detriment, 
or  damage  of  the  aforesaid  subject  matter  of  the  said 
assurance."     There   were   the  usual  exceptions  as   to 
corn,  fish,  &c.,  and  clauses  providing  that  sugar,  to- 
bacco, &C.,  should  be  warranted  free  from  average  under 
five  per  cent.,  and  all  other  goods  and  the  ship  and 
freight  free  from  average  under  three  per  cent.,  unless 
general,  or  the  ship  should  be  stranded.     Averment, 
that  the  plaintiffs  were  interested  in  the  hull,  stores  and 
machinery  of  the  ship,  to  the  amount  of  all  the  money 
insured :  that  the  ship,  after  the  making  of  the  policy, 
and  during  the  continuance  of  the  risk,  -and  while  plain- 
tiffs were  so  interested  in  the  hull,  stores  and  machinery, 
to  wit  ISth  February  1838,  *' departed  and  set  sail  on  a 
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Volume IIL     certain  voyage  from   Waterfori  to  London;  and  that, 
after  the  commencement  of  the  said  voyage,  and  during 


Mii.wAM>      ^jjg  continuance  thereof  and  of  the  said  risk  in  the  said 


V, 


HusBSR  policy  of  assurance  mentioned,  and  whilst  the  said 
plaintifis  were  so  interested  in  the  said  hull,  stores  and 
machinery  of  the  said  ship  or  vessel  in  the  said  policy 
of  assurance  mentioned,  divers  wares,  goods  and  mer- 
chandise, to  wit  1000  pigs,  of  great  value,  to  wit  of  the 
value  of  2000/^  were  shipped  and  loaded  at  Waterfori 
aforesaid,  in  and  on  board  the  said  ship  or  vessel  in  the 
said  policy  of  assurance  mentioned,  to  be  carried  and 
conveyed  on  freight,  on  board  the  said  vessel,  from 
Waterford  aforesaid  to  London  aforesaid:''  ^^that  the 
said  ship,  whilst  she  was  proceeding  on  her  said  voyage 
with  the  said  pigs  on  board,  and  during  the  continuance 
of  the  said  risk,  and  whilst  the  plaintifis  were  so  inte- 
rested as  last  aforesaid,  to  wit  on  the  day  and  year  last 
aforesaid,  by  the  perils  and  dangers  of  the  seas,  and  by 
stormy  and  tempestuous  weather,  and  the  violence  of 
the  wind  and  waves,  became  and  was  leaky,  and  greatly 
strained,  damaged,  broken  and  distressed;  insomuch 
that,  by  means  thereof,  it  then  and  there  became  ex- 
pedient and  necessary,  for  the  preservation  of  the  said 
vessel  and  cargo,  and  for  the  benefit  of  all  concerned  in 
the  said  vessel  and  cargo,  to  lighten  the  said  vessel,  and 
to  cast  and  throw  part  of  her  cargo  overboard : "  **  that, 
for  the  preservation  of  the  said  ship  and  cargo,  and  for 
the  benefit  of  all  concerned  and  interested  in  the  said 
ship  and  cargo,  and  in  order  to  lighten  the  said  vessel, 
the  master  of  the  said  vessel  did  then  and  there  cast  and 
throw  overboard  the  said  pigs,  so  being  of  great  value, 
to  wit "  &c.,  <<  and  leave  them  in  the  sea ;  whereby  they 
were  lost :  by  reason  whereof  the  plaintiffi,  in  respect 
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of  ibeir  interest  in  the  hull  and  stores  and  machinery  of  (ZmmmV  Btttdk. 
€,tie  said    ship,  then   became  liable  to  bear,   and  did  * 

actually  pay,  a  proportionable  part  of  the  value  of  the      Muwaad 
^«id  pigs  80  lost  as  aforesaid,  and  thereby  sustained  a      Himnw 
general  average  loss,  to  wit  an  average  loss  of  10002., 
"■spon   the    hull  and  stores  and  machinery  of  the  said 
-vessel  so  assured  and  valued  as  aforesaid :  and, 'in  con* 
sequence  thereof,  the  said  defendants  became  liable  to 
fiay  to  the  said  plaintiffs  a  certain  sum  of  money,  to  wit 
aJie  sum  of  450/.,  being  the  said  defendants'  proportion 
of  the  said  average  loss  for  and  in  respect  of  the  said 
9um  of  3600/.  by  them  assured  as  aforesaid.     Of  all 
iMrhich  said  premises**  &c.  (notice  to  defendants).     ^*  By 
reason  whereof  an  action  "  &a 

There  was  a  second  count  for  money  paid;  and  a 
third  on  an  account  stated. 

Pleas.  1.  To  the  first  count,  that  the  master  did  not 
cast  and  throw  overboard  the  said  pigs,  in  manner  and 
form  &C. :  conclusion  to  the  country.    Issue  thereon. 

2.  To  the  first  count.     That  the  said  pigs,  therein 
alleged  to  have  been  cast  and  thrown  overboard,  before 
and  up  to  the  time  of  their  having  been  so  cast  and  thrown 
overboard  had  been,  and  were,  laden  and  placed  in  and 
upon  the  deck  of  the '  said  vessel ;  by  reason  whereof 
the  defendants  were  not,  nor  are,  liable  to  pay  or  con- 
tribute to  any  average  loss  sustained  by  the  said  jettison 
of  the  said  pigs :  verification.     Replication.    ^<  That,  at 
the  said  time  when  the  said  pigs  were  laden  and  placed 
in  and  upon  the  deck  of  the  said  vessel  of  the  plain- 
tifi  as  in  the  said  second  plea  alleged,  the  said  vessel 
of  the  plaintiffs  was  proceeding  on  and  prosecuting  a 
certain  voyage  from    Waterford  to  Londoti  .•"  "  that, 
before  and  at  the  time  of  such  loading  and  placing  of 
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Voiume  IIL     the  said  pigs  in  and  upon  the  deck  of  the  said  vessel 
1__  of  the  plaintiffs,    there  had  been,  and   was,   and   still 


MiLWAED  is,  a  certain  known  and  approved  usage  ftnd  custom  of 
HiiuuT.  trade  touching  and  concerning  the  loading  of  pigs  in 
and  on  board  of  vessels  trading  between  Waierford  and 
London^  and  employed  in  carrying  pigs  from  fVaterford 
to  London  aforesaid,  that  is  to  say,  that  the  owners  of 
such  vessels  have  had,  and  have  been  used  and  accus- 
tomed to  have,  and  of  right  ought  to  have  had,  and  still 
of  right  ought  to  have,  for  themselves  and  their  servants, 
the  liberty  and  privilege  of  loading  and  placing  in  and 
upon  the  deck  of  such  vessels  a  reasonable  number  of 
such  pigs  as  they  from  time  to  time  respectively  are 
employed  to  bring  from  Waterford  to  London  :**  "  that 
the  said  pigs,  in  the  first  count  of  the  declaration  and 
in  the  second  plea  above  mentioned,  were,  before  and 
up  to  and  at  the  time  of  their  being  so  cast  and  thrown 
overboard  as  aforesaid,  laden  and  placed  in  and  upon 
the  deck  of  the  said  vessel  of  the  plaintiffs,  in  pur- 
suance of  and  according  to  the  said  custom  and  usage 
of  trade ;  and  the  same  were  a  reasonable  number  in 
that  behalf:"  verification.  Demurrer,  assigning  for 
causes  that  it  is  not  stated  in  the  replication  that  the 
said  defendants  had  any  notice  of  the  said  custom  therein 
stated  and  set  forth,  or  that  the  said  defendants  had 
any  notice  that  the  said  vessel  would  be  employed  in 
carrying  pigs  as  in  that  replication  mentioned.  Joinder 
in  demurrer. 

3.  To  the  first  count.  That  the  said  company,  be* 
fore  and  at  the  time  of  the  making  the  policy,  were  a 
company  of  persons  united  in  copartnership,  carrying 
on  the  business  of  granting  or  subscribing  policies  of 
marine  insurance  at  London ;  that  the  said  policy  was 
made  at  London ;  and  that,  before  and  at  the  time  of 
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the  maki^  it,   *^  there  had  been  and  was  at  London  a  Queen*t  Bench. 

known  and  approved  usage  and  custom  of  trade,  touch-^ * 

ing  and  concerning  goods  and  chattels  stowed  or  placed      Milwaw>. 
on   the  deck  of  a  ship  or  vessel,  that  is  to  say,  that,  if      Humbt. 
any  goods  or  chattels  so  stowed  or  placed  in  or  upon 
llie  deck  of  any  ship  or  vessel  should  have  been  neces- 
sarily cast  or  thrown  overboard  for  the  preservation  of 
%he  said  last  mentioned  ship  or  vessel,  then  the  owner 
of  the  said  last  mentioned  goods  or  chattels  so  cast  or 
chrown    overboard    should   not    have   or   receive  any 
payment,  contribution  or  allowance,  as  or  by  way  of 
general  average,  for  or  in  respect  of  the  said  jettison ; '' 
and  that  the  said  pigs,  alleged  to  have  been  cast  and 
thrown  overboard,  before  and  up  to  the  time  of  their 
being  so  cast  and  thrown  overboard  had  been,  and  were, 
laden  and  placed  in  and  upon  the  deck :  verification. 
Replication.     That  *<  there  was  not,  nor  is  there,  any 
such  usage  and  custom  of  trade  at  Londofi^  touching 
and  concerning  goods  or  chattels  stowed  or  placed  on 
the  deck  of  a  ship  or  vessel,  in  manner  and  form  as  the 
defendants''  &c. :    conclusion   to  the  country.      Issue 
thereon. 

4.  To  the  first  count.  Commencement  as  in  the  third 
plea ;  but  stating  a  custom  of  trade  at  London^  in  the 
case  of  goods  and  chattels  so  stowed  &c.,  to  be,  that 
*<  if  any  goods  or  chattels  stuwed  or  placed  in  or  upon 
the  deck  of  any  ship  or  vessel  should  have  been  neces- 
sarily cast  or  thrown  overboard  for  the  preservation  of 
the  said  last  mentioned  ship  or  vessel,  then  any  person 
or  persons,  having  granted  or  subscribed  any  policy  or 
policies  of  insurance  upon  the  said  last  mentioned  ship 
or  vessel,  or  upon  the  stores  thereof,  or  upon  any  matter 
or  thing  belonging  to  the  same  or  concerning  or  relating 
thereto,  should  not  pay,  or  be  bound  or  liable  to  pay. 
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roiume  III.     to  the  assured  any  loss  by  way  of  general  average,  for 
*___  and  in  respect  of  the  said  jettison:*'  averment  that  the 


MiLWAEo  pigs^  ^c.  (as  in  the  third  plea) :  verification.  Replica- 
don,  traversing  the  custom,  as  in  the  replication  to  the 
third  plea:  conclusion  to  the  country.  Issue  thereon. 
5.  To  the  first  count,  that  the  said  pigs,  **  before  and 
up  to  the  time  of  their  having  been  so  cast  and  thrown 
overboard,  had  been  and  were  laden  and  placed  in  and 
upon  the  deck  of  the  said  vessel  in  the  said  first  count 
mentioned ;  and  by  reason  thereof  the  management  of 
the  said  last  mentioned  vessel  had  been  and  was  ob- 
structed, and  the  risk  and  peril  of  the  said  last  men- 
tioned vessel,  and  also  of  the  said  last  mentioned  pigs,  had 
been  and  was  greatly  increased :  **  and  that,  at  the  time 
of  the  making  of  the  policy,  defendants  ^^  had  not  any 
notice  or  knowledge  that  the  said  last  mentioned  vessel 
would  be  engaged  or  employed  during  the  said  risk  in 
the  said  last  mentioned  policy  mentioned  in  the  carriage 
or  conveyance  of  any  goods  or  chattels  which  would  be 
loaded  or  placed  on  the  deck  of  the  said  last  mentioned 
vessel :"  verification.  Replication.  That,  though  true 
it  is  that  the  pigs  *'  were  laden  and  placed  in  and  upon 
the  deck  of  the  said  vessel  as  in  the  said  fifth  plea 
alleged,  nevertheless "  *^  the  management  of  the  sakl 
vessel  was  not  obstructed,  nor  was  the  risk  and  peril 
of  the  said  vessel,  or  of  the  said  pigs,  increased  by 
reason  thereof,  in  manner  and  form  as  the  defendants" 
&c :  and  **  that,  before  and  at  the  time  of  the  making 
of  the  said  policy,  the  defendants  had  due  notice  that 
the  said  vessel  would  be  engaged  and  employed,  during 
the  continuance  of  the  said  risk  in  the  said  policy  men- 
tioned, in  the  carriage  and  conveyance  of  goods  and  chat- 
tels which  would  be  loaded  or  placed  on  the  deck  of  the 
said  vessel  I**  conclusion  to  the  country.    Issue  thereon. 
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6.  To  the  second  and  third  counts,  Nunquam  inde-  QMeen*s  Bench. 

bitatns :  conclusion  to  the  country.     Issue  thereon.  ' 

The  demurrer  to  the  replication  to  the  second  plea  Milwaro 

^ras  argued  in  last  Michaelmas  term  (a).  Houat. 

Cressmell  for  the  defendants.    This  is  an  action  by  the 

owner  of  the  ship,  not  of  the  cargo^  against  the  insurer 

in  respect  of  payments  made  by  the  owner  for  general 

average.     The  owner  of  a  deck  cargo  could  not  recover 

against  the  owners  of  the  remaining  cargo  the  value  of 

gpoAs  thrown  overboard,  because  the  principle  of  general 

average,  which  is  that  there  shall  be  equal  contribution 

where  the  risk  is  equal,  could  not  apply.     The  cargo 

stowed  on  deck  is  not  only  placed  in  a  more  dangerous 

situation  than  the  other  cargo,  but  it  also  increases  the 

danger  to  the  other  cargo,  and  ship,  by  impeding  the 

management  of  the  ship.     The  subject  is  discussed  in 

Sergeant  She^s  edition  (6th}   of  Abbott  on  Shippings 

p.  428.  (Part  iv.  r.  9.  5.  4.)      It  is  there   shewn  from 

the  Consolato  del  Mare,   the  French   Ordinance,   and 

Valines  Commentary  on  the  latter,  that  a  deck  cargo 

is  to  be  excluded  from  the  benefit  of  general  average. 

The   same  doctrine    is   affirmed   in   the   twenty-ninth 

section  of  the  ordinances  of  Konigsberg  (&},   c.  8.,  the 

eighth  section  of  the  ordinances  of  Hambwg  (c),  tit.  22, 

and  the  twenty-ninth  section  of  the  ordinance  of  A7- 

hao  ((/),  "  of  ordinary  averages."      Then   the   liability 

of  the  insurer  on   goods   does    not  arise   where  they 

have   been  stowed  on  deck.      This  appears  from  Da 

(a)  November  9th,   1841.       Before  Lord    Denman  C.  J.,    WiUianu, 

Coteridge  and  fFighlman  Js. 

(6)  2  Magem,  Ins,  206.  (c)  2  Mag.  Iru,  240.  ' 

{d)  2  Mag.  Lis,  402.    See  ib.  p.  96.,  Ordinances  nf  Botterdanif  sect.  91  • 

The  French  Ordinance  of  1681  U  also  given  in  the  same  volume,  p.  157. 

&c.     See  p.  182. 
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Costa  V.  Edmunds  {a\  where  Lord  EUenborougk  told  the 
jury  that,  if  there  were  no  usage  to  carry  goods  on 
deck,  the  underwriters  were  not  liable  to  make  good 
the  loss.  The  same  principle  must  apply  to  making 
good  the  loss  on  a  general  average.  The  replication 
indeed  here  alleges  a  custom  so  to  carry  the  pigs: 
but  that  will  not  make  these  underwriters  liable  unless 
they  had  notice  (i).  The  underwriter  of  a  ship  upon 
a  time  policy  cannot  be  bound  to  take  notice  of  the 
custom  in  every  possible  voyage,  whatever  might  be 
the  case  if  the  insurance  were  for  the  particular  voy- 
age. In  Todd  V.  Reid  (c)  it  was  decided  that  a  custom  for 
the  underwriter  to  set  off  the  balance  due  to  him  from 
the  broker  of  the  assured,  in  settling  the  loss,  was 
illegal:  afterwards  it  was  held,  in  Bartleit  v.  Pentland{d) 
and  Scoii  v.  Irving  {e%  in  the  case  of  a  custom  similar  to 
that  set  up  in  Todd  v.  Reid  (c),  that  the  custom  could 
not  affect  parties  who  had  not  notice.  In  Gould  v. 
Oliver  (g)  an  action  was  brought  against  the  shipowner, 
for  contribution  to  general  average,  by  the  owner  of 
goods  stowed  on  deck,  the  declaration  alleging  a  custom 
in  the  particular  voyage  to  stow  a  reasonable  quantity 
on  deck,  and  that  the  quantity  stowed  was  reasonable; 
the  plea  alleged  that  there  was  no  custom  for  contribu- 
tion in  such  case:  which  plea  was  held  bad  on  demurrer. 
But  there  the  Court  appeared  to  think  the  case  dis- 
tinguishable from  that  of  the  underwriter  on  the  goods ; 
and  it  would  be  so,  a  fortiori,  from  that  of  the  under- 


(a)  4  Campb.  142. 

(6)  See  Dacotta  ▼.  Edmunds,  in  banc,  2  Ckitt,  Rep  287.  The  in- 
surance  th^re  was  on  the  voyage  from  London  to  J^itbon,  as  appears  by 
tbe  Nisi  Prius  report,  4  Campb.  142. 

(c)  4B.^jtld,2lO.         id)  10^.4- C.  76a  {e)  I  B.  4^  jid.  G05. 

(g)  4  New  Co,  134.     Sec  also  Gould  v.  Otifer,  2  Man,  j*  G.  208. 


V.  VICTORIA. 


129 


'writer  on  the  ship.     The  principle  of  the  decision  in  Queen's  Bench. 
Could  V.  Oliver  (a)  seems  to  have  been  that  there  was  an 
understanding,  or  a  Jcind  of  implied  contract,  between      Milward 

V. 

the  shipowner  and  the  owner  of  the  goods.     But  that      Hibb»t. 

^ound  fails  in  the  case  of  an  insurer  upon  the  ship  for 

Cime. 

Sir  fV.  fV.  FoUettj  Solicitor  General,  contra.     The 
plea  is  bad,  or  is  answered  by  the  replication.     An  in- 
surer is  bound  to  take  notice  of  all  the  customary  perils 
of  the  adventure ;  PeUi/  v.  The  Royal  Exchange  Assttr-^ 
€tnce  Company  {b)j  Noble  v.   Kennoway  {c)^   Vallance  v. 
Dewar  (rf),  Ougier  v.  Jennings  (^),  Kingston  v.  Knibbs {g). 
The  notice  in  question  must  therefore  be  assumed  upon 
this  replication.    An  express  averment  is  not  necessary ; 
for  no  evidence  of  the  fact  need  be  given.   The  party  who 
insures  a  ship  for  time  undertakes  the  risk  upon  all 
voyages :  his  contract  is  the  same  as  it  would  be  if  all 
the  voyages  which  can  be  performed  in  the  time  were  ex- 
pressly mentioned  in  the  policy.    The  owner  of  the  pigs 
has  already  recovered  against  the  present  plaintiffs,  in  an 
action  of  assumpsit  for  general  average,  after  argument 
in  banc  in  the  Court  of  Exchequer  in  Ireland  (Ji).   There 
can  be  no  distinction  between  the  liabilities  of  the  insurer 
on  the  ship  and  the  shipowner:  whatever  legitimately  in- 
creases the  risk  of  one  increases  that  of  the  other.  Thus, 
if,  by  the  usage  of  a  particular  port  (z),  ships  are  com- 
pelled to  take  in  their  cargoes  on  the  outside  of  the  har- 
bour, that  will  probably  increase  the  shipowner's  risk;  but 

(a)  4  New  Ca.  134.  (6)  1  Bur.  341. 

(c)  2  Doug,  510.  (d)  1  Campb.  503. 

(tf)  Note  (o)  to  1  Campb.  505.  (g)  Note  to  1  Campb.  508. 

(A)  Barley  v.  MUuford,  1  Jones  *  Carey,  ExcJt.  Rep.  (Ireland)  224. 
(i)  See  Kingston  v.  Knibbs,  note  to  I  Campb.  508. 
VOL.  111.    N.  S.  K 
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it  cannot  be  contended  that  the  insurer  on  the  ship  is  not 
liable  for  this  risk.     The  principle  of  contribution  to 
general  average  is,  not  that  all  the  goods  are  exposed  to 
the  same  risk  (which  very  often  is  not  the  fact),  but 
that  all  are  equally  benefited.     Thus,  if  the  mast  be 
cut  away  to  save  the  ship,  all  contribute,  though  the 
peril  to  the  mast  is  probably  greater  than  the  peril  to 
the  goods.     The  passage  cited  from  Abbott  on  Shipping 
proves  only  that,  prima  facie,  the  stowage  of  goods  on 
deck  is  improper,  as  obstructing  the  management  of  the 
vesssel ;  for  which  reason  (which  is  the  only  one  given 
in  the  editions  published  in  Lord  Tenterden^s  life  (a) ) 
there  is,  in  the  common  case  of  sailing  vessels,  no  con- 
tribution in  respect  of  such  goods,  unless  there  be  either 
an  usage,  or  consent.     But  in  the  case  of  a  steam  vessel 
the  stowage  on  deck  is  the  stowage  most  convenient  for 
the  navigation.     At  all  events,  it  cannot  be  taken  as 
an  universal  rule  that  stowage  on  deck  in  every  case 
obstructs  the  navigation.     The  plea  therefore  is  bad  for 
not  showing  that  here  the  navigation  was  obstructed. 
In  Da  Costa  v.  Edmunds  {b)  it  was  held  that  the  policy 
was  not  avoided  by  stowage  on  deck,  because  the  par- 
ticular article  was  commonly  stowed  there.    Gould  v. 
Oliver  (c),  where  the  question  arose  between  the  ship- 
owner and  the  owner  of  the  goods  thrown  overboard, 
confirms  this  decision. 


Cressweil  in  reply.  Whether  the  principle  of  general 
contribution  rest  upon  the  risk  being  equal  or  the  benefit 
being  equal  is  not  material :  the  risk  is  greater,  the 
higher  the  value  of  what  is  at  hazard,  and  so  is  the 


(o)  Sec  Ed.  5.  p.  S55,  (b)  4  Campb,  14i>. 

(r)  4  New  Ca,  134.      See  Gould  v.  Olu^r,  2  Man,  ^  G,  208. 
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l)enefit     The  contribution  therefore  is  in  proportion  to   Qi^een**  Bench. 

1842. 
the  value.     But,  if  goods  be  laden  unsafely,  their  value  * 

on  board  is  diminished  by  the  risk.  The  principle,  Milward 
lowever  viewed,  is  equality.  It  is  suggested  that  deck  Hibb«»t. 
stowage  is  the  more  convenient  stowage  for  a  steam 
vessel ;  but  it  should  seem  that  such  stowage  will  in- 
crease the  rolling  of  the  vessel  more  than  a  stowage  in 
the  hold.  It  is  true,  as  argued  on  the  other  side,  that 
the  underwriter  assumes  all  risks  of  the  adventure 
which  he  may  be  presumed  to  know.  But  the  under- 
writer on  the  ship  in  a  time  policy  does  not  know  the 
voyage,  and  therefore  does  not  know  the  usage  :  know- 
ledge of  the  voyage  indeed  would  bind,  because  it  in- 
troduces a  peculiar  element  into  the  contract.  But  here 
it  is  only  the  contract  between  the  owner  of  the  goods 
and  the  shipowner  which  has  been  so  qualified. 

Cur,  adv,  vuU. 

Lord  Denman  C.  J.,  in  last  term  {January  21st, 
184'2),  delivered  the  judgment  of  the  Court.  After 
stating  the  substance  of  the  declaration  and  second  plea, 
his  Lordship  proceeded  as  follows. 

A  replication  was  pleaded  and  demurred  to :  but  the 
plaintiff  excepted  to  the  plea;  and  we  must  see  whether 
it  makes  out  a  good  defence  in  law.  The  plea  assumes 
that  in  no  case  whatever  can  the  shipowner  recover 
from  the  underwriter  the  value  of  goods  loaded  on  deck. 
The  authority  cited  for  this  doctrine  is  a  passage  at 
p.  428.  of  Serjeant  She^s  recent  edition  (a)  of  Lord 
Tenterden^s  treatise  on  Shipping.  ^'  The  Consolato  del 
Mare,  and  the  French  Ordinance,  exclude  from  the 
benefit  of  general  average,  goods  stowed  upon  the  deck 
of  the  ship,  and  Valinj  in   his  Commentary  upon  the 

(a)  Sixth  edition. 
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only  be,  because  the  vessel  is  full  without  them,  or  be 
cause  the  master  has  neglected  to  stow  them  elsewhere 
in  either  of  which  cases,  he  and  his  owners  are  respoi^ 
sible  to  the  shipper,  unless  the  goods  were  placed  then 
with  his  consent  Secondly,  because  there  is  ever] 
reason  to  presume,  that  being  in  the  way,  they  will  b< 
thrown  overboard,  before  the  necessity  for  jettison  hai 
occurred,  on  account  of  the  obstruction  they  create. 
But  he  tells  us  that  this  does  not  apply  to  boats  oi 
other  small  vessels  going  from  port  to  port,  or  to  trader 
in  which  that  mode  of  stowage  is  sanctioned  by  custom 
The  same  rule  prevails  in  this  country  and  in  America  j 
the  exceptions  to  it  were  recognised  by  Lord  Elieu' 
borough  in  a  case  between  the  owner  of  goods  and  the 
underwriter,  and  more  recently,  the  reasoning  of  Valin 
has  been  adopted  by  the  Court  of  Common  Pleas  (6),  in 
an  action  against  the  owner  of  n  ship,  to  recover  contri- 
bution to  a  loss  by  jettison  of  goods  stowed  on  deck/' 
The  corresponding  paragraph  in  the  text  of  the  fifth 
edition  of  Lord  TenterderCs  treatise  On  Sfiipping^  p.  355, 
(the  last  published  during  his  life)  runs  thus.  "The 
French  Ordinance  in  express  terms  excludes  from  the 
benefit  of  general  average  goods  stowed  upon  the  deck 
of  the  ship :  and  the  same  rule  prevails  in  practice  in 
this  country.  Goods  so  stowed  may  in  many  cases  ob- 
struct the  management  of  the  vessel,  and  except  in  cases 
where  usage  may  have  sanctioned  the  practice,  the 
master  ought  not  to  stow  them  there  without  the  con- 


(a)  The  Commentaiy  on  Liv.  3.  tit.  8.  s.  13.   contains  the  passages 
referred  to. 

(b)  Da  Costa  v.  Edmunds,  4  Camp.  142.,  and  GovM  v.  Olitfer,  4  New 
Co,  134.,  are  cited  in  a  note. 
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sent  of  the  merchant."     Upon  this  passage  we  may  re-  Queen's  Beneh, 
mark  that  it  contains  no  statement  of  the  exception  as  a  ' 

part  of  either  the  general  law  merchant  or  the  law  Milwakd 
of  England.  It  is  said  to  prevail  in  practice  in  this  Hibbb&t. 
country  ;  the  note  adding,  **  So  proved  in  the  causes 
of  Myer  and  Others  v.  Vender  Deyl^  Guildhall  Sit. 
before  Lord  Ellenboraugh,  Ch.  J.  Dec.  180S,  and  of 
Backhouse  Sf  another  v.  Bipley^  before  Chambre^  J.  a 
short  time  before."  No  particulars  of  these  cases  being 
preserved,  we  cannot  know  in  what  manner  the  question 
was  brought  on.  In  Ross  v.  Thwaite^  reported  at  p.  23. 
of  1  Park  on  Insurance  (a),  and  tried  before  Lord  Mans- 
field at  Guildhall^  ^^  an  action  was  brought  upon  a  policy 
of  insurance  of  the  captain's  goods  for  six  months  cer- 
tain. The  loss  proved  was  chiefly  for  goods  lashed  on 
deck,  and  the  captain's  clothes,  and  the  ship's  provisions. 
It  was  proved  by  an  underwriter  and  a  broker,  that 
none  of  these  things  are  within  a  general  policy  on 
goods ;  for  the  risk  was  greater  as  to  goods  lashed  on 
deck  than  other  goods :  and  a  policy  on  goods  means 
only  such  goods  as  are  merchantable,  and  a  part  of  the 
cargo.  They  also  swore,  that  when  goods  like  the  pre- 
sent are  meant  to  be  insured,  they  are  always  insured 
by  name,  and  the  premium  is  greater.  Lord  Mansfield 
said  he  thought  it  consistent  with  reason,  and  under- 
stood the  usage  to  be  so :  therefore  he  advised  the 
plaintiff  to  withdraw  a  juror,  the  premium  having  been 
paid  into  court,  to  which  he  consented." 

When  Serjeant  Marshall  copies  this  report  into  his 
treatise  (i),  he  appends  this  note.  "  See  however  Da 
Costa  v.  EdmufidSf  4  Campb.  14-2.,"  where  (c)  "  it  was  con- 

(a)  C.  1.  s.  3.,  8th  (F.  HUdyard's)  edition. 

(*)  Vol.  2.  p.  736.   B.  1.  c.  i6,  s.  5.  3d  ed.         (c)  4  Camp,  143. 
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tended  for  the  underwriters,  that  they  were  not  liable, 
as  no  communication  was  made  to  them  of  the  manner 
in  which"  the  goods  ^^  were  to  be  carried;  and  it  is  a 
general  principle,  that  underwriters  are  not  liable  for 
goods  stowed  on  the  deck,''  for  which  were  cited  Ross 
V.  Thxvaite  (a),  Backhotise  v.  Ripley  (i).  But  "  Lord 
EUenborough  left  it  to  the  jury  to  say  whether  it  was 
usual  to  carry  vitriol  on  the  deck,  and  whether  these 
cargoes  were  properly  stowed.  If  there  was  a  usage  to 
carry  vitriol  on  deck,  the  underwriters  were  bound  to 
take  notice  of  it  without  any  communication,  and  all 
they  could  require  was,  that  these  carboys  should  be 
properly  stowed  in  the  usual  manner."  Verdict  for 
plaintiff:  rule  for  a  new  trial  refused  (c).  It  is  very  sin- 
gular that  Lord  Tenterden  does  not  cite  this  case ;  for 
he  expressly  lays  down  the  principle  on  which  it  was 
determined.  But,  before  we  arrive  at  the  exception  to 
the  rule  which  is  here  introduced,  we  must  observe  on 
the  nature  of  the  rule  itself.  In  the  first  place  it  is 
the  creation  of  positive  regulation  in  the  foreign  law 
alluded  to,  for  reasons  which  may  possibly  furnish  an 
adequate  motive  for  such  enactment.  *'  Groods  so 
stowed,"  Lord  y^enterden  remarks,  "  may  in  many 
cases  obstruct  the  management  of  the  vessel ;"  a  reason 
which  is  by  no  means  universal ;  for  in  many  cases  it  may 
be  that  particular  goods  will  be  best  and  most  safely 
stowed  on  deck.  But  the  most  important  expression 
of  this  accurate  and  careful  writer  is  that  which  de- 
scribes the  rule  as  prevailiTig  in  practice  in  this  country. 
For  the  practice  appears  to  have  been,  not  to  lay  it 
down  as  a  rule  of  law  that  for  goods  stowed  on  deck 

(a)  1  Park.  Iris,  23.  8th  ed.  (6)  Abbott  on  Shipping,  429.  6th  ed. 

(f )  Da  Costa  v.  Edmunds,  2  Chitt,  Rep,  227. 
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the  owner  of  them  shall  be  excluded  from  the  benefit  Qveen*s  Bench, 
of  general  average,  but  to  receive  the  evidence  of  com-  * 

mercial  men  respecting  the  i  usage  of  the  trade  and  the      Milwaeo 
general  understanding  of  those  engaged  in  it,  and   in       Hubbet. 
insuring,  which  may  obviously  vary,  and  require  from 
time  to  time  fresh  evidence  and  different  explanations. 
Again,  the  reasons  that  may  have  produced  the  foreign 
enactment,  and  are  cited  from  Falin^  are  by  no  means 
adopted    by   Lord   Tenterden.      He   ipentions   indeed 
only  one  of  them,  the  danger  of  obstructing  the  ma- 
nagement of  the    vessel,    but   in   extremely  qualified 
terms,  *<  goods  so  stowed  may  in  many  cases  obstruct 
the  management  of  the  vessel ; "  a  sufficient  ground  for 
refusing  contribution   under   particular  circumstances, 
but  none  for  a  sweeping  forfeiture  of  all  right  to  recover 
in  respect  of  goods  so  disposed.     Lastly,  the  rule  laid 
down  by  Lord  Tenterden  includes  two  exceptions,  where 
nsage  may  have  sanctioned  the  practice,  and  where  the 
master  has  the  owner's  consent  to  stow   them   there. 
Hie  usage  would  affect  the  question  whoever  were  the 
parties ;  the  owner's  consent  only  when  it  happened  to 
arise  between  him  and  the  master.      Plainly  then  the 
authority  of  Lord  Tenterden  does  not  warrant  the  large 
statement   respecting    the  English  law  which   his   last 
learned  editor  promulges.     Indeed  this  paragraph  bears 
the  mark  pointed  out  in  the  preface  as  distinguishing 
liis  additions  to  the  original  work,  though  it  incorpo- 
i-ates  some  parts  of  that  corresponding  with   it.     We 
may  further  observe  that  the  two  reasons  quoted  from 
Valin  are  not  of  general  application.      He   says  that 
goods  ought  not  to  be  stowed  on  deck,  "  and  can  only 
be,  because  the  vessel  is  full  without  them,  or  because  the 
master  has  neglected  to  stow  them  elsewhere,  in  either 
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Vi^ume  in.  of  which  cases,  he  and  his  owners  are  responsible  to  the 
shipper,  unless  the  goods  were  placed  there  with  his 
consent.  Secondly,  because  there  is  every  reason  to 
presume,  that  being  in  the  way,  they  will  be  thrown 
overboard,  before  the  necessity  of  jettison  has  occurred, 
on  account  of  the  obstruction  they  create.'*  Now  it  is 
obvious  that  there  may  be  other  and  valid  reasons  for 
stowing  goods  on  deck ;  indeed  some  goods  could  be 
stowed  in  no  other  place,  such  as  timber,  and,  on  some 
voyages,  live  animals ;  and  they  may  certainly  be  there 
stowed  with  proper  skill  and  care,  so  as  not  to  be  in 
the  way  of  the  crew  in  their  operations.  These  matters 
of  fact  may  vary  with  every  different  trade,  or  even  with 
every  single  adventure.  The  danger  of  a  crew  being 
tempted  to  throw  overboard  goods  on  deck  before  the 
ship  is  in  danger  is  quite  insufficient ;  that  danger  must 
depend  on  their  weight  and  bulk,  the  manner  of  stow- 
age, and  many  other  particulars;  but  the  argument 
would  prove  too  much  ;  for  it  would  apply  to  whatever 
goods  may  be  nearest  at  hand,  and  consequently  likely 
to  be  the  soonest  sacrificed.  When  we  say  that  the 
reasoning  of  Falin  was  adopted  by  the  Court  of  Common 
Pleas  (in  the  late  case  of  Gould  v.  Oliver  (a) ),  we  must 
confine  ourselves  to  his  reasoning  in  favour  of  the  owner 
of  goods  stowed  on  deck  according  to  the  custom  of  a 
particular  trade,  in  accordance  with  Lord  EUenborougVs 
decision  in  Da  Cosla  v.  Edmunds  {b) ;  the  Lord  Chief 
Justice,  without  laying  down  the  rule  or  the  mode  of 
proving  it,  assuming  it  to  prevail  in  practice,  and  only 
deciding  that  the  owner  may  notwithstanding  recover 
contribution  from  the  shipowner,  where  the  goods  were 

(a)  4  Netv  Ca,  134.  (6)  4  Campb,  142. 
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stowed  on  deck  according  to  the  usage  of  the  trade,  for  Qu«m'#  BewA. 
a  loss  by  jettison.  * 

We  have  then  this  exception,  forming  part  of  the  Milwaed 
mle;  and  we  have  seen  that  Falin  introduces  another  Hhmm. 
for  which  there  is  no  very  obvious  reason,  that  of  boats 
or  other  small  vessels  going  from  port  to  port ;  a  de- 
scripdon  of  the  size  and  destination  of  vessels  which 
may  be  somewhat  difficult  of  application.  But,  although 
this  rule  of  excluding  goods  stowed  on  deck  from  con- 
tribution to  general  average  is  not  founded  on  any 
universal  principle,  it  certainly  prevails  in  practice  to 
a  great  extent.  Serjeant  SAee  truly  states  that  the  law 
is  the  same  on  this  subject  in  England  and  in  America; 
and  Judge  &ory,  in  his  valuable  edition  of  Abbott  on 
Shipping  {a\  proves  this  proposition  by  two  decisions. 
The  books  in  which  these  are  reported  are  not  at  hand : 
but  we  have  already  shewn  that  the  law  of  England  has 
stopped  very  short  of  the  doctrine  that  no  owner  of  goods 
stowed  on  deck  shall  under  any  circumstances  be  allowed 
to  recover  contribution  on  general  average.  The  ques- 
tion between  the  merchant  and  the  ship-owner  may  be 
different  from  that  between  either  of  them  and  the 
underwriters,  because  the  former  may  agree  to  stow  the 
goods  in  such  a  manner  that  the  latter  will  not  be  at 
all  responsible  for  their  loss. 

But  it  seems  to  the  Court,  for  the  reasons  assigned, 

that  the  mere  fact  of  stowing  them  on  deck  will  not 

relieve  the  underwriter   from  responsibility,  inasmuch 

as  they  may  be  placed  there  according  to  the  usage  of 

the  trade,  and  so  as  not  to  impede  the  navigation  or  in 

any  way  increase  the  risk. 

Judgment  for  the  plaintiff. 

(a)  P.  355.,  ed.  Boston,  1829. 
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The  issues  in  fact  were  tried  before  Lord  Den^^ 
man  C.  J.,  at  the  London  sittings  after  Michaelmas  term, 
1840;  when  a  verdict  was  found  for  the  plaintiffs  on  the 
iSrst  issue,  and  for  the  defendants  on  all  the  others. 
In  Hilafy  term,  1841,  Sir  W.  fV.  Fdlett,  for  the  plain- 
tiffs, obtained  a  rule  nisi  for  a  new  trial  or  for  judgment 
non  obstante  veredicto. 

At  the  sittings  in  banc  after  last  term  (a),  KeUy^  & 
V.  Richards  and  J.  Greenwood  shewed  cause ;  and  Sir 
W.  W.  FoUettj  Solicitor  General,  Crawder  and  Butt 
supported  the  rule. 

The  points  discussed,  and  the  course  of  the  ar- 
gument, will  sufficiently  appear  from  the  judgment. 
Several  of  the  authorities  mentioned  on  the  argument 
of  the  demurrer  were  referred  to;  and  also  the  follow- 
ing :  Cunningham  v.  Fonblanque  (&),  Bro.  Abr.  Customes^ 
pi.  59,  Kennycott  v.  Bogen  (c),  Dane  v.  Medhnrst  {d). 
Combers  Case  (e\  Case  of  Monopolies  {g)^  Note  (9)  to 
1  Chillis  Bl.  Com.  Introd.  Sect.  S.  p.  70.  [75.],  Foster  5. 
in  Edie  v.  East  India  Company  (h\  Doctor  and  Student , 
p.  84,  35.,  Di.  I.  ch.  10.,  Co.  Lit.  110  b. 

Cur.  adv.  vuU. 


Lord  Denman  C.  J,,  in  this  term  {April  28th), 
delivered  the  judgment  of  the  Court. 

This  was  an  action  against  underwriters,  on  a  time 
policy  effected  on  a  steamer  navigating  between  IVater-^ 
ford  and  London,  for  the  loss  of  pigs  necessarily  thrown 
overboard   in  a  storm  by  the  master  for  the  safety  of 

(a)  February  1st  and  2d,  1842.  Before  Lord  Denman  C.  J.,  Patteton^ 
and  Coleridge  Js. 

(6)  6  a^  P.  44.  (c)  2  BuUt.  250. 

(rf)  Cited,  2  Buht,  252.  (e)  9  Rep,  75  a.     See  75  b, 

(g)  11  Rep,  84  b.     See  85  b.  (h)  2  Bur.  1216.  1226. 
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his  ship,  and  which  the  owner  of  the  ship  has  been   Queen's  Bench, 
compelled,  by  the  Irish  Court  of  Exchequer,  to  make I 


good  to  the  owner  of  them.  Milwam 

To  a  declaration  for  this  claim  several  pleas  were  Hubxet. 
pleaded.  We  are  required  to  observe  on  the  following. 
First;  that  the  pigs  were  stowed  on  deck.  This  plea 
was  demurred  to;  and  on  argument  we  have  held  it 
bad,  because  there  may  be  undoubtedly  a  state  of  facts 
in  which  the  underwriters  would  be  liable  for  goods 
stowed  on  deck. 

But  at  the  trial  at  Guildhall  other  defences  were 

raised.     Two  pleas  set  forth  a  custom  of  I/mdon^  that 

the  owner  of  goods  stowed  on  deck  should  not  receive 

aoy  contribution  by  way  of  general  average  from  the 

shipowner  in  respect  of  the  jettison  of  goods  so  stowed, 

and  a  similar   custom  that  the  underwriters  on  ship 

should  not  be  liable  to  contribute  by  way  of  general 

average  in  respect  of  such  goods.     Another  plea  stated 

that  the   pigs   were  placed  on   deck,  and,   by  reason 

thereof,  the  management  of  the  vessel  was  obstructed 

and  the  danger  of  navigation  increased,  and  that  the 

defendants  had  no  notice  or  knowledge  that  the  vessel 

would  be  employed  in  the  carriage  of  goods  on  deck. 

On  all  these  pleas  issues  were  joined ;  and  the  verdict 

was  for  the  defendants  :  but  the  jury  added,  in  answer  to 

a  question  which  I  submitted  to  them  at  the  instance  of 

the  learned  counsel  for  the  plaintiffs,  that  the   goods 

were  shipped  according  to  the  usual  course  of  the  trade. 

A  rule  was  granted  for  a  new  trial,  on  account  of 

misdirection  in  telling  the  jury  that  there  was  evidence 

of  the  customs  laid  as  customs  of  London^  though  the 

witnesses  to  prove  them  said  that  they  also  prevail  in 

other  English  ports.     This  was  said  to  establish,  not  a 
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Volume IIL     local   custom,   but   a   general    law;   and  the  Solicitor 

1842. 
_  *        General  urged  that  the  custom  secondly  stated  amounted 

to  no  more  than  the  known  principle  that  underwriters 
cannot  be  liable  for  a  risk  concealed  from  them.  We 
are  not  prepared  to  agree  with  the  former  proposition ; 
as  it  rather  appears  to  us  that  the  custom  might  be 
properly  described  as  a  custom  of  trade  in  Umdcn^ 
though  it  should  also  exist  in  other  ports.  Indeed  the 
absence  of  averment  of  ignorance  raises  a  serious  objec- 
tion to  the  validity  of  the  customs  themselves :  for  the 
stowage  of  goods  on  deck  with  the  consent  of  the  owner 
of  the  goods  or  of  the  underwriter  could  not  by  any 
reasonable  custom  affect  his  rights  against  either.  The 
rule,  therefore,  in  the  second  place,  was  to  enter  judg- 
ment for  the  plaintiffs,  notwithstanding  the  verdict  found 
for  defendants  on  these  two  pleas,  the  second  of  which 
states  a  custom  open  to  a  further  objection,  that  it  may 
assume  to  vary  the  obligation  created  by  the  policy. 

The  plaintiffs  have  a  right  to  ask,  and  do  ask,  for  a 
new  trial  on  another  ground,  contending  that  the  ver- 
dict on  the  last  issue  was  not  warranted  by  the  evidence. 
That  issue  was  whether  the  stowage  on  deck  did  in  fact 
obstruct  the  navigation,  and  whether  that  mode  of 
stowage  was  known  to  the  underwriters.  On  the  ob- 
struction in  fact  there  was  evidence  both  ways :  but,  on 
the  knowledge  of  the  underwriters,  it  was  argued  as 
irresistibly  following  the  notoriety  of  the  practice  in  the 
employment  of  steamers  in  the  cattle  trade  between 
Ireland  and  Bntain.  That  knowledge,  however,  the 
iury  expressly  negatived. 

In  addition  to  this,  the  learned  counsel  for  the  plain- 
tiffs insisted  that  the  findingof  the  jury  on  the  collateral 
question  decided  the  case  in  his  favour.     He  observed 
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that,  but  for  the  new  rules,  the  Judge  at  nisi  prius  would   Qv^en^t  Bench. 

have  been  bound  by  Lord  EllenboroitgKs  ruling  in  Da ' 

Costa  V.  Edmunds  {a)  to  tell  the  jury  that  the  plaintiflF 
was  entitled,  when  they  found  that  the  stowage  on  deck 
was  conformable  to  the  usage  of  this  particular  trade; 
because  the  underwriters  are  bound  to  know  the  usages 
of  the  trade  in  which  the  vessel  is  employed.     Therefore 
it  was  said  that  I  ought  to  have  told  the  jury  that  they 
did  in  fact  know  that  such  usage  existed  in  the  Irish 
cattle  trade.    But,  the  issue  being  precisely  on  the  ques- 
tion whether  the  defendants  actually  knew  that  the  vessel 
would   be  employed   in   carrying  goods   on  deck,  we 
cannot  think  it  would  be  right  to  enter  the  verdict  that 
due  notice  was  given,  however   much   the  defendants 
might  be  bound  to  take  such  notice,  when  the  jury  found 
that  they  had  it  not.     We  are  not,  however,  satisfied 
^ith  the  verdict  on  this  point,  considering  the  notoriety 
of  the  practice  during  a  very  considerable  period. 

With  this  doubt  on  the  correctness  of  the  verdict, 
'We  make  the  rule  absolute  on  payment  of  costs. 

Rule  absolute  on  payment  of  costs  (6). 

(a)  4  Campb.  142. 

(6)  In  October  1 842,  the  plaintifls  took  out  a  summons  to  shew  cause 
"ivhy  they  should  not  be  at  liberty  to  amend  their  replication  ;  and  the  de- 
fendants, on  the  hearing,  before  Coleridge  J. ,  desired  leave  to  plead  the 
additional  plea  after  mentioned,  if  the  amendment  proposed  on  the  other 
sid^  were  permitted.  The  learned  judge,  after  taking  time  for  consider- 
ation, refused  to  make  any  order.  The  plaintiffs  did  not  renew  their 
application  for  an  amendment.  I^elly,  in  Trinity  term  1R43,  obtained 
a  rule  to  shew  cause  why  the  defendants  should  not  have  leave  to  add  the 
following  plea. 

»«  And,  for  a  further  plea  to  the  first  count,  the  defendants  say  that  the 
siid  deed  poll  in  that  count  and  hereinbefore  above  mentioned  was  and  is 
a  certain  common  and  known  mercantile  contract  and  instrument,  that  is 
to  say,  a  policy  of  assurance,  in  the  terms  and  words  and  figures  as  afore- 
«aid.  And  the  defendants  say  that  the  said  pigs  in  tlie  first  count  men- 
tioned, and  therein  alleged  to  have  been  cast  and  thrown  overboard,  had 
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been  and  were  shipped  and  loaded  for  the  said  voyage  in  and  upon  the 
deck  of  the  said  vessel,  and,  from  the  time  of  said  shipment  continually 
until  and  at  the  time  of  their  being  so  cast  and  thrown  overboard,  had 
remained  and  were  so  laden  and  placed  in  and  upon  the  said  deck  of  the 
said  vcsseL  And  the  defendants  further  say  that  the  said  policy  of  as- 
surance, construed  and  interpreted  according  to  mercantile  usage  and 
meaning  touching  and  concerning  the  words  and  clauses  therein  contained 
respecting  the  losses  and  damages,  adventures  and  perils,  in  the  said  policy 
mentioned,  that  is  to  say,  of  the  seas,  men  of  war,  fire,  enemies,  piratet, 
rovers,  thieves,  jettisons,  letters  of  mart  and  countermart,  surprisals, 
takings  at  sea,  arrests,  restraints  and  detainments  of  all  kings,  princes 
and  people  of  what  nation,  condition  or  quality  soever,  barratry  of  the 
master  and  mariners,  and  of  all  other  perils,  losses  and  misfortunes  that 
have  or  shall  come  to  the  hurt,  detriment  or  damage  of  the  subject  matter 
of  this  assurance,  or  any  part  thereof,  and  also  that  the  ship  and  freight 
shall  be  and  are  warranted  free  from  average  under  3^  per  cent,  unless 
general  or  the  ship  be  stranded,  does  not  extend  to  or  include  a  general 
average  loss  or  contribution  in  respect  of  jettison  of  a  cargo  loaded  on 
deck  aa  in  this  plea  mentioned,  nor  does  such  loss  attach  to  the  said 
policy ;  but  that  the  said  words  and  clauses  in  the  said  policy  have  acquired 
and  bear,  by  the  usage  and  custom  of  merchants  in  respect  of  policies  of 
assurance,  a  certain  definite  meaning  well  known  to,  and  understood  and 
acted  upon  by,  all  merchants  and  others  becoming  parties  to  or  dealing 
in  respect  of  such  mercantile  contracts  or  instruments,  to  wit  policies  of 
assurance,  that  is  to  say,  amongst  other  tilings,  that  the  underwriter  or 
underwriters  and  other  parties  becoming  insurers  upon  such  policies  shall 
not  be  liable  to  any  general  average  loss  or  contribution  in  respect  of 
jettison  of  any  cargo  loaded  on  the  deck  of  any  vessel  so  insured."  Veri- 
fication. 

In  Trimiy  term  1843  {June  15th,  before  Lord  Denman  C.  J.,  Patteson^ 
Williams,  and  Coleridge  Js.),^ 


Sir  W.  W.  Fotteti  and  Crowder  shewed  cause.  The  Court,  on  the  de- 
murrer, has  decided  tlie  general  question  of  law  against  the  defendants 
on  their  second  plea.  Tiie  attempt  now  is  to  substitute  for  the  matter 
of  that  second  plea  allegations  turning  the  question  of  law  into  a  ques- 
tion of  fact.  The  pica  is  unusual,  and,  if  allowed,  would  tend  to  pro- 
tract the  litigation ;  for  a  verdict  upon  it  could  not  be  supported.  An 
issue  ought  not  to  be  added  aflcr  the  Court  has  granted  a  new  trial. 
The  object  of  the  motion  is,  in  effect,  to  try  a  new  cause. 

Kelly,  J.  Greenwood,  and  J»  W,  Smith,  contra.  There  may  be  no  pre- 
cedent for  the  plea ;  but  the  point  to  be  raised  has  not  arisen  since  the 
New  Rules.  The  proposed  plea  turns  on  a  real  question  of  fact,  namely, 
whether  certain  expressions  in  a  mercantile  contract  liave,  by  usage,  ac- 
quired a  particular  meaning ;  as  in  Mason  v.  Shtrratf  ( 1  Park  on  Ins*  253. 
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8tfa  edL>  end  Donaidttm  ▼.  Fonier (Abbott  on  Shipping,  259,  260  note  (w),    QuicefCi  Bench. 
6th  ed.).    It  appears  also  from  Gould  t.  Oliver  (2  Man.  ff  G.  208. )  that  1 842. 

where,  as  in  this  case,  a  custom  to  excuse  loading  upon  deck  is  set  up  on  

ooe  sid^  it  may  be  met  by  eridence,  on  the  other  side,  of  a  custom  fixing        MiLWAan 

the  loss  on  the  particular  parties.      The  defence  ought  not  to  be  ex-        Hibbket. 

duded,  and  cannot  be  introduced  unless  put  upon  the  record.    [  Coleridge  J. 

Has  the  proposed  plea  any  other  effect  than  that  of  adding  something  to 

thit  which  was  held  a  demurrable  plea  ?]     The  effect  is  not  merely  that. 

[Lord  Denman  C.  J.    We  cannot  grant  such  a  rule  as  this  without  great 

consideration.] 

Cur.  adv.  tnili. 
At  the  sittings  in  the  ensuing  vacation,  June  23d,  the  Court  ordered 
thit  the  rule  should  be 

Discharged. 


The  Queen  against  Eowley.  Friday, 

May  6tb. 

A  RULE  nisi  was    obtained  last  Hilary  term  for  a  An  election  was 
.  -         rr,  -r>  held  for  supply- 

quo  warranto  information  agamst  Thomas  Bowleyj  ing  one  extra- 
for  exercising  the  office  of  a  councillor  of  the  borough  three  ordinary 
of  Lichfield.      The   material   facts,    as   stated   on   the  ^S^du/r^'' 
affidavits  in  support  of  the  rule,  were  as  follows.  ^"f  ^-^''** 

Taylor,  a  councillor  of  the  South  Ward,  whose  office  ^idates  (each 

•^  consisting  of 

^rould  have  expired  by  efflux  of  time  on  November  1st,  *our)  were  pro- 

,  ,  posed.     The 

X  843,  became  disqualified,    and  his  office   was  there-  Yotes  for  the 

,^,  ,*-wi       successful  can- 

Vtpon  declared  void  on  the  30tn  Uctooer  1841.     On  the  didates  were 
^ame  day  notice  was  given  of  an  election  to  be  holden  Sch^tatrng  u^e 
t^n  November  1st  to  supply  the  vacancy,  and  also  of  an  fo^^utno^t 
election  to  be  then  holden  to  supply  the  places  of  three  f^f  "iSlf^*"^ 

which  any  one 
Vras  intended  to  fill.     On  motion  for  a  quo  warranto  information  against  one  of  the  four  so 
elected, 

The  Court  held  the  election  bad,  under  stat  5&6  JF.  4.  c.  76.  ss.  32,  47.,  and  made 
^lie  rule  absolute. 

Although  statements  were  made  in  opposition  to  the  rule,  shewing  that  no  real  roisun- 
Oentanding  existed,  and  imputing  bad  faith  to  the  parties  impeaching  the  election. 

Held,  by  Lord  Denman  C.  J.  and  Paltcson  J.,  that  an  election  of  councillors,  if  regular 
in  other  respects,  is  not  bad  because  held  to  supply  both  ordinary  vacancies  and  an 
extraordinary  vacancy  made  some  time  before.  And,  by  Patteson  J.,  that  an  elector  may 
give  votes  for  all  the  candidates  on  the  same  paper ;  only  making  the  proper  distinction  as 
to  the  vacancies  to  be  supplied. 
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]  842. 
_     .       '_„  expired  by  efflux  of  time.   On  the  election,  Bow^/,  jBotd^, 

The  QuuN  Gorton  and  Vale  were  declared  the  persons  elected.  Four 
RowLXT.  other  candidates  had  been  proposed.  On  examination, 
it  appeared  that  all  the  voting  papers  given  m  favour  of 
the  successful  parties  were  in  the  form :  '*  I  vote  for 
Frederick  Bond^  Butcher  Bow,  attorney  at  law,  Thomas 
Bowiet/9  Tamxvorth  Boad^  physician,"  &c.,  naming  and 
describing  each  of  the  parties  voted  for,  but  not  other- 
wise distinguishing  them,  nor  shewing  which  candidate 
was  intended  by  the  voter  to  supply  the  extraordinary 
vacancy.  One  voting  paper  was  put  in  for  Garratt 
(an  unsuccessful  candidate)  to  supply  the  place  of 
Taylor :  and  thirteen  others,  also  in  the  proper  form, 
were  tendered  for  him,  but  (as  was  alleged,  impro- 
perly) refused.  The  affidavits  in  opposition  to  the  rule 
stated  that  the  numbers  of  votes  for  the  successful  can- 
didates were,  for  Bond  141,  BcnxHey  141,  Vale  140,  Gor-- 
ton  140;  and  that  no  other  candidate  had  more  than 
121  (a).  The  presiding  alderman  and  assessor  on  the  3d 
of  November  declared  and  published  that  the  said  four 
candidates  were  duly  elected ;  and  they  at  the  same 
time  signified  to  Bondy  Botwley^  and  Vale  that  they  were 
elected  in  place  of  the  three  councillors  who  regularly 
went  out  of  office  on  November  1st,  and  to  Gorton  that 
he  was  elected  in  the  place  of  Taylor ;  in  which  those 
four  parties  respectively  concurred.  The  affidavits  also 
stated  that,  on  9th  August  1841,  it  was  mentioned  at  a 
meeting  of  the  council  that  Taylor^s  office  would  shortly 
become  vacant,   and   the   council   then    agreed   unani- 

(a)  The  votes  for  the  other  candidates  were  as  follows.  For  Greene  121 ; 
Walthev:  114;  Holmes  113;  Garratt  6.  The  number  of  burgesses  in  the 
ward  who  did  not  deliver  voting  papers  was  about  13.  Tlic  affidavits  in 
opposition  to  the  rule  stated  tliat  the  thirteen  persons  excluded  from 
voting  were  rejected  because  they  had  voted  already. 
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moQsIjthat,  to  save  trouble  and  expence,  the  election  to  Queen*s  Bench. 

fill  up  the  extraordinary  vacancy  should  take  place  on ! . 

Naoember  Ist,  at  the  same  time  with  the  election  to  supply  ^®  Qi^«en 
the  three  ordinary  vacancies  then  occurring,  which  ar-  itowLir. 
nngement  was  acquiesced  in,  and  acted  upon,  by  Smith 
the  now  proposed  relator,  Greene^  one  of  the  unsuccessful 
cudidates,  who  made  affidavit  in  support  of  the  present 
nde,  and  other  persons  promoting  the  election  of  the 
last  mentioned  candidates.  That  the  two  sets  of  can- 
didates were  publicly  named  by  their  respective  parties, 
00  handbills  and  otherwise,  distinguishing  those  in- 
tended respectively  to  fill  the  ordinary  and  extraor- 
dinary vacancies.  That  voting  papers .  in  the  form 
objected  to  were  used  on  both  sides  at  the  election, 
and  DO  objection  made  there  by  any  person :  that 
Greene  and  Smith  were  present  at  the  election,  and 
Greene  voted :  and  that  he  knew  of  votes  being  given 
in  the  manner  now  complained  of. 

Waddington  and  Cole  now  shewed  cause.  First, 
^odey  was  duly  elected.  Secondly,  the  case  at  all 
events  is  one  in  which  the  Court,  exercising  its  dis- 
cretion, will  not  interfere.  As  to  the  first  point,  there 
coald  be  no  doubt,  from  the  nianner  in  which  all  the 
proceedings  were  conducted,  that  Bondj  Bjondey^  and 
^olf  were  the  persons  elected  to  fill  the  ordinary 
vacancies.  There  is  no  illegality  in  filling  up  vacancies 
of  each  kind  at  one  and  the  same  election.  It  is  true 
that  the  councillor  who  is  to  go  out  of  office  first 
i&ostbe  designated;  but  that  was  sufficiently  under- 
stood :  and  stat  5  i^  ^W.^.  c.  76.  s.  32.,  which  re- 
gulates the  manner  of  voting,  contains  nothing  pro- 
lubitory  of  the  mode  here  adopted.     Had  such  mode 
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Volume  III.     been  thought  incorrect,  errors  of  that  kind  would  pro* 
'___  bably  have  been  among  those  cured  by  stat  7  fK  4.  & 


TheQuMM  1  yict.  C.78.  5.11.;  but  they  are  not  noticed  in  that 
RowLir.  clause.  Sex  v.  Champion  (a)  is  an  authority  agahult 
the  rule.  As  to  the  second  point,  the  affidavits  profve 
that  the  application  is  not  made  in  good  fiuth,  nor 
founded  on  any  real  subject  of  complaint;  and  JZor  ▼• 
Parry  (b)  shews  that  all^ations  of  this  kind  may  pro- 
perly be  notked  by  the  Court  The  success  of  this 
application  would  cause  four  vacancies  in  the  coimciL 
Each  of  the  four  councillors  whose  title  is  impeached 
would  have  had  a  majority  on  the  whole  number  of 
voters  in  the  borough,  if  all  had  voted. 

Sir  W.  W.  Follettj  Solicitor  General.  The  quesdoo 
is,  whether  an  election  can  be  supported  where  there 
were  three  ordinary  vacancies  and  one  extraordinary, 
and  the  votes  for  the  successful  candidates  were  given 
without  specifying  in  any  instance  which  vacancy  the 
candidate  was  to  fill.  [Lord  Denman  C.  J.  If  that  dis- 
tinctly appears,  there  can  be  no  doubt.  It  is  as  if  the 
livery  of  London  were  to  elect  two  sherifis  and  a  bridge- 
master  without  saying  which  candidate  was  to  fill  either 

(a)  Waddm^on  cited  this  case  from  the  JuriU^  toL  i.  pp.  3S0.  1117. 
The  motion  there  (for  a  quo  warranto  information)  was  made  on  two 
grounds;  one  not  rclerant  to  the  question  above  ditcusaed.  On  iba 
other,  the  case  does  not  appear  to  be  an  authority.  The  report  cited 
(p.  381.)  states  that  "  The  Court  made  the  rule  absolute,  without  bearw 
ing  Sir  W,  FoUeU^  who  was  to  have  argued  in  support  of  it.**  The  one 
was  not  published  in  these  Reports,  Lord  Denman  C  J.  having  laid, 
when  disposing  of  the  case  as  above  mentioned  {May  85th,  1837),  "  We 
give  no  opinion.  There  must  be  a  quo  warranto.**  It  appears  to  be  one 
of  the  cases  mentioned  in  Beg^na  v.  The  Mayor,  fc.,  ff  Bri4geumier 
(10  ^.  j>  ^.  S81.),  in  which  quo  warranto  informations  were  filed,  and 
judgment  suffered  by  default.; 

(6)  6A.iE,  810.  820,  et  seq. 
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of  the  offices.      This  objection  would  supersede  any  Queen*t  Bench. 


1842. 


question  as  to  the  relators,  because  it  would  appear 

that  there  had  been  no  election  at  all.     There  could     '^^^  Qcjxkn 


T. 


have  been  no  objection  to  the  votes  being  given  at  the  Rowlkt. 
same  time  for  filling  all  the  vacancies,  if  it  had  been 
done  properly.  Patteson  J.  There  is  no  objection  to 
the  votes  being  all  given  on  the  same  paper,  if  a  proper 
disdnction  were  made.  But,  if  that  be  not  done,  a  man 
may  be  declared  elected  to  supply  the  ordinary  vacancy, 
though  some  of  the  voters  may  have  intended  to  fill 
the  extraordinary  one.]  (Sir  fV.  W.  FcUett  was  not 
farther  heard.) 

Lord  Denman  C.  J.    I  do  not  see  how  this  election 
can  be  maintained.     The  rule  must  be  absolute.    « 

Patteson,    Williams,  and   Wightman  Js.   con- 
curred. 

Rule  absolute. 
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Baker  against  John  Greenhill  and  Others. 


Where  lands 
charged  with 
repair  of  a 
bridge  are  oc- 
cupied by  a 
person  not  the 
owner,  such 
occupier  is  pri- 
manly  respon- 
sible to  the 
public  for  the 
repairs,  but 
may  demand 
reimbursement 
from  the  owner. 

A  land, 
owner,  liable 
among  others 
to  repair  a 
bridge,  ratiooe 
tenurs,  de- 
mised the 
land,  and  the 
lessee  cove- 
nanted to  pay 
the  rent,  clear 
cfland  tax  and 
all  other  taxeM 
and  deductions 
whatsoever, 
either  parHo" 
mentary  or 


A  SSUMPSIT  for  money  'paid  and  money  had  and 


received,  and  on  an  account  stated.  Plea,  Non 
assumpsit.  On  the  trial,  before  Lord  Denman  C.  J.,  at 
the  sittings  in  London  after  Hilary  term,  1840,  the 
plaintiff  had  a  verdict  for  SO/.  7^.  6(/.,  subject  to  the 
opinion  of  this  Court  on  a  special  case,  which  was 
stated,  in  substance,  as  follows. 

By  indenture  of  May  Slst,  1811,  William  GreenhilU 
then  seised  in  fee  of  the  premises  after  mentioned,  de- 
mised to  John  Naylor  and  William  Vooghty  their  exe- 
cutors, administrators  and  assigns,  two  messuages  and 
other  premises  in  the  indenture  mentioned  for  thirty  one 
years  from  the  24th  oi  June  then  next,  at  a  yearly  rent 
of  165/.,  payable  on  the  usual  quarter  days;  and  Naylor 
and  Vooghif  for  themselves,  their  executors,  &c,  cove- 
nanted with  GreenAillf  his  heirs,  executors,  administra- 
tors and  assigns,  to  pay  Greenhill^  his  heirs,  8cc.,  the 
^prnddaTtaxed  ^^'^  ^ent,  "  free  and  clear  of  and  from  any  land  tax  and 

or  imposed,  or 

to  be  taxed  or  imposed,  upon  the  premises  or  upon  the  lessor  in  respect  thereof,  the  landlords 
property  tax  only  excepted.  By  statute,  reciting  the  liability  ratione  tenune,  and  that  part 
of  the  bridge  was  out  of  repair,  it  was  enacted  that  the  land-owners  liable  as  above  should  re- 
pair, and  keep  in  repair,  the  said  parts,  during  the  continuance  of  the  act :  and,  on  their  de- 
fault, road  trustees  appointed  under  the  act  were  empowered  to  do  the  repairs  and  recover 
against  the  owners :  a  power  of  distress,  under  a  justice*s  warrant,  was  also  given,  to  enforce 
payment  And,  for  raising  the  sums  required,  power  was  given  to  the  land-owners  to  call 
meetings,  and  to  meet  and  make  rates  according  to  the  value  of  the  chargeable  lands :  such 
rates  to  be  levied,  if  necessary,  by  distress.  A  subsequent  act,  also  reciting  the  above 
mentioned  liability,  made  further  provisions  as  to  the  holding  of  such  meetings  and  laying 
rates  for  the  said  repairs. 

Held  that  the  original  liability  for  contribution  to  repairs  did  not,  by  these  enactmeotSy 
become  a  parliamentary  tax  or  deduction  witliin  the  lessee's  covenant. 

And,  therefore  (the  Court  finding  no  clause  in  the  above  statutes  which  extended  the 
ultimate  liability  to  lessees  or  occupiers  as  well  as  owners), 

That  the  lessee,  having  been  compelled,  in  the  lessor*s  default,  to  pay  a  rate  made  as 
above,  and  charged  upon  him  as  lessee  and  occupier,  might  (in  manner  pointed  out  by  one 
of  the  statutes)  recover  the  amount  from  the  lessor. 


V.  VICTORIA.  149 

all  other  taxes  and  deductions  whatsoever,  either  par-  Queerd  jsenek. 

liamentary  or  parochial,  then  already  taxed  or  imposed,  '___ 

or  thereafter  to  be  taxed,  charged  or  imposed  upon        Bak«» 
tlie  said  demised  premises,  or  any  part  thereof,  or  upon     Gbkinhilu 
the  said  William  Greenhill^  his  heirs,  executors,  admi- 
nistrators or  assigns,  in  respect  thereof:  the  landlord's 
property  tax  or  duty  only  excepted." 

The  premises  comprised  in  this  lease  are  situate  in 
the  parish  of  fVesthafn,  in  the  county  of  Essex,  and, 
together  with  other  property  situate  at  different  parts  of 
that  parish,  and  altogether  forming  less  than  one  fourth 
of  the  entire  parish,  were  formerly  parcel  of  the  posses- 
sions belonging  to  the  monastery  or  abbey  of  Stratford 
Langthome  in  the  said  county,  which  lands  were  liable, 
ratione  tenurae,  to  the  repair  of  two  bridges  called  Bcno 
Bridge  and  Channelsea  Bridge,  and  the  road,  causeway 
and  wharfing  mentioned  more  particularly  in  the  acts 
of  parliament  hereinafter  referred  to :  and  at  the  time 
of  making  the  said  indenture  the  said  W.  Greenhill,  in 
respect  of  the  said  premises  thereby  demised,  and  by 
reason  of  his  tenure  thereof,  was  bound  to  contribute  to 
support,  maintain  and  keep  in  repair  the  said  two 
bridges,  road,  causeway  and  wharfing.  All  the  said 
lands  were  and  are  tithe  free.  The  said  lease  and  the 
term  thereby  granted  are  still  unexpired. 

Stat.  25  G.  S.  c.  124.,  entitled  *<  An  act  for  amending 
and  keeping  in  repair,  the  road  from  iVhitechapel  Church, 
in  the  county  of  Middlesex,  to  Shenfield,  and  the  further- 
most part  of  the  parish  of  Woodford,  towards  Epping  i 
and  from  the  causeway  in  the  parish  of  L/ne  Layton,  to 
the  end  of  the  said  parish  of  Woodford,  next  Chigwell, 
and  through  the  parishes  of  Chiguoell  and  Lambourn,  in 
the  county  of  Essex;  and  for  lighting  and  watching" 
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&c.,  continues  the  term  granted  by  former  acts  therein 
recited  for  the  further  period  of  twenty  one  years,  and 
from  thence  to  the  end  of  the  next  session  of  parlia- 
ment; it  appoints  trustees  and  regulates  their  succes- 
sion, and  imposes  tolls  to  be  taken  on  the  roads  &c 

Sect.  35  recites  as  follows.  ^^  And  whereas  five 
several  bridges,  lying  or  being  upon  the  road  between 
Uie  said  town  of  Bow,  and  the  ward  of  Stratford^  in  the 
said  county  of  Essex^  are  and  ought  to  be  repaired,  main- 
tained, and  kept  in  repair,  by  several  owners  and  pro- 
prietors of  lands  and  hereditaments  thereto  adjoining, 
by  reason  of  their  respective  tenures,  and  are  not 
chargeable  or  to  be  charged  on  the  said  county  of 
Essex;  (that  is  to  say)  two  of  the  said  bridges,  called 
Bow  Bridge,  and  Channehea  Bridge,  by  the  owners  and 
proprietors  of  divers  lands  and  hereditaments  hereto- 
fore parcel  of  the  possessions  belonging  to  the  monastery 
or  abbey  oi Stratford;  two  other  of  the  said  bridges, 
called  Pe^s  Hole  Bridge,  and  St.  MichaeVs  Bridge,  by 
the  mayor  and  commonalty  of  the  city  of  London^  by 
reason  of  their  tenure  of  several  water-mills,  lands"  &c. ; 
'*  and  one  other  bridge  called  by  the  name  of  St,  Thomas 
of  Acr^s  Bridge,  by  Thomas  Chambers,  Esq.,  son  of  Sir 
Thomas  Chambers  Knight,  deceased,  and  his  heirs,  by 
reason  of  the  tenure  of  a  water  mill"  &c. ;  *^and  whereas 
all  the  road  and  foot  causeway,  and  the  wharfing  by 
the  side  thereof,  lying  between  Bam  Bridge  and  Channels 
sea  Bridge  aforesaid,  ought  to  be  repaired,  maintained, 
and  kept  in  repair,  by  and  at  the  sole  costs  and  charges 
of  the  owners  and  proprietors  of  the  manors,  lands, 
tenements,  and  hereditaments,  which  heretofore  were 
parcel  of  the  possessions  belonging  to  the  said  late 
monastery  or  abbey  of  Stratford" :  this  section  then 
further  recites  that  the  said  foot  causeway  and  wharfing 
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are  in  a  ruinous  condition,  and  enacts  that  the  said  QM«m*<  Bench. 

1842 
owmers  and  proprietors  of  the  said  abbey  lands  and  ' 

tenements  shall,  within  six  months  after  the  passing  of  Bakx» 
the  act,  cause^  at  their  own  costs  and  charges,  the  said  Oukvhilv. 
fix>t  causeway  and  wharfing  to  be  substantially  repaired, 
and  at  the  like  costs,  during  the  term  of  that  act,  keep 
and  maintain  the  same  in  good  and  substantial  repair ; 
and,  in  case  of  default,  the  trustees  acting  in  execution 
of  the  act  are  empowered  to  do  the  necessary  repairs, 
and  to  recover  the  expense  from  the  said  abbey  land 
owners  and  proprietors.  Section  36  recites  as  follows : 
^  And  whereas  the  owners  and  proprietors  of  the  said 
abbey  lands  are  now  willing  and  desirous  to  come  to  a 
composition,  to  be  paid  in  money  yearly,  during  the 
continuance  of  this  act,  for  repairing  and  maintaining 
all  the  said  road,  exclusive  of  the  said  causeway  and 
wharfing  between  Baa>  Bridge  and  Channelsea  Bridge 
(other  than  and  except  the  bridges  which  are  to  be 
repaired,  maintained,  and  kept,  at  the  charge  of  the 
respective  persons  obliged  by  tenure  to  repair,  maintain, 
and  keep  the  same  as  aforesaid)":  this  section  then  enacts 
that  after  25th  March  1785  '^  the  owners  and  proprietors 
of  the  said  abbey  lands  and  tenements  chargeable  to  the 
repair  of  the  said  road  should  be  charged  and  liable  to 
pay  yearly,"  during  the  continuance  of  that  act,  ^*  for  and 
towards  such  repairs  of  the  said  road  as  they  are  liable  to 
as  aforesaid,  exclusive  of  their  two  bridges,  called  Beta 
Bridge  and  Channelsea  Bridge^  and  the  said  foot  cause- 
way and  wharfing,"  the  sum  of  55L ;  which  sum  was 
vested  in  the  said  trustees,  with  power,  in  case  of  de&ult 
in  payment  after  demand  at  the  house  or  usual  place  of 
abode  of  any  one  of  the  said  abbey  land  owners  living 
in  the  said  parish  of  Westkam,  to  levy  the  same  (under 
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warrant  of  a  justice,  grantable  on  oath  of  such  default) 
by  distress  and  sale  of  any  cattle,  or  goods,  lying  or 
being  in  or  upon  the  said  abbey  lands  or  tenements,  or 
any  part  thereof.  Section  S7,  after  reciting  that  "  the 
said  abbey  land  owners  stand  and  remain  obliged  and 
liable  to  the  repair  of  Bow  Bridge  and  Channelsea  Bridge, 
as  formerly,"  enacts  '^  that  if  any  owner,  proprietor,  or 
occupier  of  any  parcel  or  parcels  of  the  said  abbey  lands 
shall  refuse  or  neglect  to  pay  such  sum  or  sums  of 
money  as  shall  be  payable  by  him,  her,  or  them  re- 
spectively, towards  the  repair  of  the  said  two  bridges 
by  the  said  abbey  land  owners,  proprietors,  or  occupiers 
to  be  repaired  and  kept  in  repair,  it  shall  be  lawful  for 
one  or  more  justice  or  justices  of  the  peace  residing  in 
the  parts  next  adjoining,"  on  complaint  by  one  or  more 
of  the  abbey  land  owners,  to  issue  his  warrant  to  levy 
by  distress. 

Sect  38.  '*  And  for  the  better  enabling  the  said  abbey 
land  owners  to  raise  the  money  expended  by  or  re- 
covered of  them  for  the  first  great  repair  and  amend- 
ment of  the  said  foot  causeway  and  wharfing,  and  the 
expense  of  keeping  the  same  in  repair  for  the  future, 
and  the  said  composition  money,  by  rates  amongst 
themselves,  and  to  reimburse  any  person  or  persons  on 
whom  any  such  distress  or  distresses  may  be  made  for 
the  same  as  aforesaid,  and  also  to  enable  them  to  raise 
any  sum  or  sums  of  money  for  or  towards  the  repair  of 
Bam  Bridge  and  Channelsea  Bridge^  or  either  of  them, 
(which  they  are  also  liable  to  repair  and  keep  in  repair 
by  reason  of  their  tenure  of  their  said  lands),  together 
with  the  charges  and  expenses  of  making  and  collecting 
the  said  rates,  be  it  further  enacted,  that  it  shall  be 
lawful  for  the  said  abbey  land  owners,  or  any  one  or 
more  of  them,  from  time  to  time  to  call  a  meeting  or 
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meetiDgs  of  abbey  land  owners  for  the  purposes  afore-  Queen^t  Bench. 

said,  at  any  place  or  places  within  the  ward  of  Stratford  ' 

Langthome^  wherein  the  said  abbey  lands  lie^  by  giving        Bakir 
to  or  leaving  for  the  several  abbey  land  owners,  residing     Gjhikhill. 
within  the  said  ward,  at  their  usual  places  of  abode, 
and  to  or  for  the  tenants  (residing  within  the  said  ward) 
of  such  of  the  said  abbey  land  owners  as  do  not  so  reside, 
nx  days  at  least  before  such  intended  meeting,  notice  in 
wridng  of  the  times  and  places  of  such  meetings  respec- 
tifely,  and  also  by  giving  such  other  public  notice 
thereof  as  by  the  said  abbey  land  owners  shall  be  agreed 
on  between  themselves,  at  which  times  and  places,  so 
respectively  to  be  appointed,  the  said  abbey  land  owners, 
and  such  other  persons  as  shall  be  deputed  and  autho- 
rised by  them,  or  the  major  part  of  them,  who  shall  be 
then  and  there  present,  shall  and  may  make  such  rates 
and  assessments,  from  time  to  time,  for  the  purposes 
aforesaid,  or  any  of  them,  by  a  pound  rate,  according 
to  the  rents  or  values  of  their  respective  lands  and  tene- 
ments as  aforesaid,  with  power  to  moderate  the  same 
^ith  respect  to  any  houses,  new  buildings,  or  improve- 
Hients,  as  shall  be  agreed  on  by  the  major  part  of  the 
said  persons  present  at  such  meetings ;  and  such  rates 
^nd  assessments,  being  so  made  under  the  hands  of  the 
said  abbey  land  owners,  and  persons  deputed  as  afore- 
said, or  the  major  part  of  them  present  at  such  meet- 
ings, shall  be  good  and  binding  on  all  the  said  abbey 
land  owners/* 

Sect  S9  provides  for  collecting  such  rates  and  assess- 
ments, and  enforcing  them  by  distress  and  sale  of  the 
goods  of  the  person  so  assessed  and  making  default,  or 
of  any  occupier  of  any  lands,  &c.,  for  which  the  sums  in 
arrear  were  assessed,  or  any  goods  &c.  upon  such  lands. 
Sect.  40  gives  to  any  person  aggrieved  by  any  such 
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rate  an  appeal  to  the  quarter  sessions.  Sect.  41  pro- 
vides ^  that  where  any  occupier  or  occupiers  of  any 
of  the  said  abbey  lands,  messuages,  or  tenements,  shall, 
by  virtue  of  any  distress,  or  otherwise,  pay  any  sum  or 
sums  of  money  charged  or  assessed  on  the  owner  or 
owners  of  such  lands,  messuages,  or  tenements,  or  which 
such  owner  or  owners  ought  to  pay  or  bear,  by  virtue 
of  this  act,  in  every  such  case  it  shall  be  lawful  for  such 
occupier  or  occupiers  to  deduct  the  money  so  paid  out 
of  any  rent  or  rents  then  due,  or  thenafter  to  grow  dne^ 
to  such  owner  or  owners,  for  or  in  respect  of  the  same 
messuages,  lands,  or  tenements,  any  law,  usage,  or 
custom,  to  the  contrary  notwithstanding.** 

The  case  then  stated  the  passing  of  stat  4S  G.  S. 
c.lxvi.  (local  and  personal,  public),  continuing  the  term 
granted  by  the  former  statute :  and  stat  7  &  8  G.  4. 
c.  cviii.  (local  and  personal,  public),  entitled  <<  An  act  to 
enable  the  persons  interested  in  the  lands  and  hereditiH 
ments  heretofore  parcel  of  the  possessions  of  the  monas« 
tery  or  abbey  of  Strat/brd  Langthome  in  the  county  of 
Essexy  to  raise  money  for  repairing  and  maintaining  the 
bridges  and  other  works,  liable  to  be  repaired  and  main- 
tained by  such  persons.''  Both  these  acts  were  to  be 
considered  part  of  the  case :  none  of  the  clauses  were 
set  out  (a). 


(a)  Stat.  7  &  8  (?.  4.  c.  cviii.,  local  and  personal,  public,  sect.  I, 
recites  that  '<  the  owners,  proprietors,  lessees,  and  occupiers  of  diwn 
lands,  tenements,  and  hereditaments,  heretofore  parcel  of  the  pones* 
sions  belonging  to  the  monastery  or  abbey  of  Stratford  Langthome  in 
the  county  of  Etsex,  are,  by  reason  of  their  respective  tenures  or  other, 
wise^  bound  to  support,  maintain,  and  keep  in  repair  two  bridges,  situat» 
and  beiog  at  Stratford  in  the  county  of  Essex;  that  is  to  say,  a  certain 
bridge  lying  and  being  upon  the  King*s  highway  and  turnpike  road  be- 
tween the  town  of  Bow  in  tlic  county  of  Middlesex,  and  the  town  of 
Stratfifrd  aforesaid,  called  Bow  Bridge,  and  one  otlicr  bridge,  near,  ad- 


V.  VICTORIA. 


155 


Before  the  making  of  the  distresses,  and  the  pay- 
ments of  rent,  after  mentioned,  tlie  plaintiff  had,  by 
assignment,  become  possessed  of,  and  was  then  entitled  to. 


Queen's  Bendt. 
1842. 

Baker 

T. 

Grebkhill. 


jaining  to^  or  within  the  said  town  of  Stratfordt  called  Channeltea  Bridge; 
and  alio  to  aupport,  maintain,  and  keep  in  repair  certain  parts  of  the  road 
lad  Ibot  cmneway,  and  the  wharfing  &c.,  and  that  it  i»  expedient  that 
Uwy  abould  be  enabled  to  raise  the  requisite  sums  &c. ;  and  enacts 
that  "  the  affairs  and  concerns  of  the  owners,  proprietors,  lessees,  and 
ocenpiera  of  all  the  lands,  tenements,  hereditaments,  and  premises,  hereto-. 
fan  parcel  of  the  ponessions  belonging  to  the  said  monastery  or  abbey  of 
Stratford  ZAingthome,  shall  be  conducted  and  managed  under  and  subject 
to  the  several  rules  and  regulations  hereinafter  mentioned,  specified,  and 


Sect.  8  provides  for  the  holding  of  general  and  special  meetings  of 
the  **  owners,  proprietors,  lessees,  and  occupiers,*'  at  which  all  questions 
thai!  be  decided  **  by  a  majority  of  votes  of  the  owners,  proprietors,  lessees, 
aid  occupiers  present "  &c.,  every  one  of  whom  is  to  be  entitled  to  one 
Tote^  and  to  »  further  vote  for  every  lOOL  to  which  he  shall  have  been  rated 
&r. ;  and  **  not  more  than  one  person  shall  be  entitled  to  vote  for  and  in 
itBqiect  of  the  same  land  &c ;  and,  if  more  than  one  shall  claim  in  respect 
of  tb«  asme  land,  &&,  the  rig^t  shall  be  in  him  who  shall  ultimately  have 
to  pay  the  rates  or  allow  them  out  of  the  rent.  Provision  is  also  made 
(sect.  5)  for  constituting  a  committee  of  management 

Sect.  IS  enacts  ''that  it  shall  and  may  be  lawful  for  the  owners,  pro* 
prtctoniy  leaseesy  and  occupiers  of  the  lands,  tenements,  and  hereditaments 
foresaid,  from  time  to  time,  at  any  general  or  special  general  meeting  to 
lie  held  under  this  act,  to  make  any  rate  or  assessment  for  the  purposes  of 
thia  act,  in  respect  of  such  lands,  tenements,  or  hereditaments,  by  a  pound 
rate  upon  all  such  owners,  proprietors,  lessees,  or  occupiers,  according  to 
the  rents  or  values  of  the  respective  lands,  tenements,  or  hereditaments, 
and  according  to  the  several  interests  of  tlie  owners,  proprietors,  lessees, 
and  occupiers  thereof  respectively,  and  to  apportion  such  rates  according 
to  such  several  interests,  and  to  moderate  or  regulate  such  rates  with 
respect  to  any  houses,  new  buildings,  or  improvements,  in  such  manner 
as  shall  be  agreed  on  by  the  major  part  of  the  persons  present  at  any 
such  quarterly  or  special  general  meeting ;  and  a  table  of  such  rates  and 
assessments,  being  from  time  to  time  made  aud  signed  by  the  persons,  or 
the  major  part  of  them,  present  at  any  such  meeting,  shall  be  good  and 
binding  upon  all  such  owners,  proprietors,  lessees,  and  occupiers  re- 
spectively, and  upon  all  other  persons  concerned," 

Sect  15  provides  for  levying  the  rates  by  distress  on  the  goods  of  any 
**  owner,  proprietor,  lessee,  or  occupier  of  any  messuage,  land,  tenements, 
w  hereditaments,"  neglecting  or  refusing  to  pay.. 
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the  residue  of  the  term  granted  by  the  said  lease,  and  was 
liable  as  assignee  upon  the  covenants.  And  the  de- 
fendants had  become  legally  seised  of  the  reversion  in 
fee  expectant  on  the  determination  of  the  said  demise. 
William  GreenhiU^  the  lessor,  died  seised  in  ISSS* 
having  devised  the  premises,  by  will  duly  executed  to 
pass  real  estates,  to  the  defendants,  who  assented  to 
and  accepted  such  devise. 

The  case  set  out  three  rates  made  on  the  premises  in 
question  in  January  1836,  July  18S7,  and  October  1838, 
by  the  persons  authorised  under  the  statutes.  In  each 
of  the  two  latter  rates  (a),  the  parties  interested  in  the 
premises  were  described  as  follows: — "Owner.  Greei^ 
hilTs  executors.  —  Lessee.  Thicker. — Occupier.  John 
Tucker.^^  Tucker  occupied  part  of  the  premises  as 
plaintiff's  agent,  and  to  conduct  his  business  there. 

From  the  time  of  granting  the  said  lease  down  to  1838, 
W.  GreenhiU  in  his  lifetime,  and  the  defendants  after- 
wards, always  paid  the  rates  and  assessments  made 
under  the  said  acts,  upon  and  in  respect  of  the  demised 
premises,  or  allowed  the  amount,  when  paid  by  the 
lessee  or  occupier,  to  be  deducted  from  the  rent  payable 
under  the  said  lease,  without  objection  or  dbpute. 
When  John  Tucker  (being,  as  the  plaintiff's  agent  as 


Sect  17  proYides  and  enacts  "that  whenever  any  occupier  of  any 
such  lands,  tenements,  or  hereditaments  aforesaid  shall,  by  virtue  of  any 
distress  or  otherwise,  pay  any  sum  or  sums  of  money  charged  or  asaesaed 
on  any  owner,  proprietor,  or  lessee  of  such  lands,  tenemenU,  or  heredita- 
ments, or  to  the  payment  of  which  such  owner,  proprietor,  or  lessee  shaU 
be  liable  by  virtue  of  this  act,  in  every  such  case  it  shall  be  lawful  for  any 
such  occupier  to  deduct  the  money  so  paid  out  of  any  rent  or  rents  then 
due,  or  thenafler  to  grow  due,  to  such  owners,  proprietors,  or  lessees,  for 
and  in  respect  of  the  same  lands,  tenements,  or  hereditaments ;  any  law, 
usage,  or  custom  to  the  contrary  notwithstanding." 

(a)  In  the  rate  of  1836  the  only  description  of  persons  was :  '*  Party 
assessed.     Grtenhilt*  executors. —  Tucker  and  Co.** 
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above  mentioned,  in  the  occupation,  and  having  the  care.  Queen^s  Bench. 

1 842 
of  the  premises)  paid  the  quarter's  rent  due  at  Christmas  '____ 

1896,   be  deducted  from  that  quarter's  rent,  on  behalf       Bakkr 
of  the  plaintiff,  the  amount  of  the  rate  for  that  year     g&kimhill. 
above  set  out,  and  which  he  had  paid.     The  defendants 
then  denied  the  plaintiff's  right  to  make  such  deduction. 
Tbey  received  the  next  quarter's  rent  without  prejudice 
to  their  claim  for  the  amount  withheld  at  Christmas. 

The  said  rates  of  1837  and  1838  were  regular  in 
point  of  form,  unless  the  mode  of  describing  therein 
the  parties  assessed  affects  their  validity.     Mr.  John 
litekeTf  named  therein,  at  the  respective  times  of  mak- 
ing the  said  rates,  was  in  the  actual  occupation  of  the 
demised  premises,  but  as  the  plaintiff's  agent  only  (as 
before  stated).    The  defendants,  at  the  said  times,  were 
the  executors  of  (jreenhill,  and  are  the  persons  so  de- 
scribed therein.     Tidcker^  as  the  plaintiff's  agent,  and 
by  his  authority,  refused  to  pay  the  rates,  whereupon 
summonses  to  him,  and  distress  warrants  against  his 
goods,  were  issued  to  enforce  payment :  and,  to  prevent 
sales  of  the  plaintiff's  property  on  the  said  premises 
under  the  warrants.  Tucker^  as  his  agent,  and  on  his 
account,  paid  the  ^ums  assessed  and  costs,  amounting 
together  to  30^  75.  6d. 

The  plaintiff  claimed  to  deduct  this  amount  in  a  sub- 
sequent payment  of  rent  to  the  defendants :  but  they 
refused  to  allow  it ;  and  the  plaintiff,  under  threat  of 
distress  for  the  rent,  paid  it  in  full,  taking  a  receipt 
which  stated  it  to  be  paid  without  prejudice. 

The  questions  for  the  opinion  of  the  Court  were : 
1.  Whether  the  defendants  were  liable  to  pay  the  said 
rates,  and  to  pay  the  plaintiff  the  said  sum  of  30/.  75. 6(/., 
by  the  statutes  referred  to  or  otherwise,  independently 
of  the  provisions  contained  in  the  said  lease:  and,  if  so. 
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2.  Whether  the  said  rates  are  taxes  or  deductions  which 
the  lessee  is  bound  to  pay  by  the  covenant  contained  in 
the  said  lease.  If  the  Court  should  be  of  opinion  that 
the  defendants  were  so  liable,  and  that  the  said  rales 
were  not  taxes  or  deductions  within  the  meaning  of  the 
covenant,  the  verdict  was  to  stand ;  but,  if  the  Court 
should  be  of  a  contrary  opinion,  a  nonsuit  to  be  entered. 
The  case  was  argued  in  Micliaelmas  term,  1841  (a). 


Sur  W.  W.  FMeUy  Solicitor  General,  for  the  plaintiff 
First,  the  plaintiff  is  not  liable  to  these  repairs  by  his 
covenant.  The  Stratford  Bridge  Case{b)  and  Rex  v. 
The  Inhabitants  qf  Middlesex  (c)  shew  that  the  burden 
of  repaur  lay  upon  these  abbey  lands,  ratione  tenurae,  from 
the  time  of  their  being  granted.  It  was  like  the  liability 
to  a  quit  rent  or  fee  farm  rent.  When  the  lands  be> 
came  divided,  each  owner  was  contributory.  WiUiam 
Greenhillf  the  devisor,  was  one  of  these :  and  he  granted 
his  portion  at  a  rent  of  165/.,  **  free  from  any  land  tax, 
and  all  other  taxes  and  deductions  whatsoever,  either 
parliamentary  or  parochial,  then  already  taxed  or  im- 
posed, or  thereafter  to  be  taxed  "  &c.,  ^^  upon  the  said 
demised  premises,  or  any  part  thereof,  or  upon  the  said 
William  GreenhiU^  his  heirs,  executors,  administrators» 
or  assigns,  in  respect  thereof,  the  landlord's  property 
tax  or  duty  only  excepted."  Repair,  ratione  tenurae,  is 
not,  in  its  own  nature,  a  deduction  within  the  meaning  of 
these  words.  The  tenant  is  no  more  chargeable  in  respect 
of  it  than  he  would  have  been  for  a  mortgage  granted 


(a)  November  9Ui.     Before  Lord  Dmman  C.  J.,  WUHamM^  Cokridgf, 
and  Wigkiman  Js. 

(6)  In  Rexv.  The  Inhabiiants  ^Kent,  2  Jl.  cj-  S.  519.  580.  note  (a)i 
(c)  SB.^AtL  201. 
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by  the  landlord.     Nor  is  this  a  parliamentary  tax  or  Queen's  Bench. 
deduction,  under  any  of  the  statutes.   Stat  25G.S.cA  24.        ^^^^' 
does  not  impose  any  tax.     The  clauses  cited  in  the  case        Bakk* 
ooly  direct  how  those  contributions  for  which  the  several     Gkkknhill. 
land  owners  were  already  liable  may  be  raised  oonve- 
nieady  and  without  litigation.     It  is  a  levy  under  par- 
liamentary authority,    but   not  a    parliamentary  tax, 
viiich  means  an  imposition  laid  by  parliament  for  the 
benefit  of  the  state.     Stat.  7  &  8  G.  4.  c.  cviii.  does  not 
alter  the  case.     That  act  was  passed,  as  its  title  shews, 
to  facilitate  the  raising  of  money  by  persons  already 
liable  for  these  repairs.     Lessees  and  occupiers,  though 
mentioned  in  sects.  1,  IS,  15,  and  17,  were  liable  before 
this  statute:  and  the  statute  does  not  anywhere  profess 
to  create  any  new  liability,  or  change  any  existing  con- 
tract.    Sect.  13  is  a  corresponding  clause  to  sect.  88  of 
Stat.  25  G.  3.  c.  124>.:  the  latter  speaks  only  of  the  abbey 
land  owners  as  the  persons  who  are  to  attend  the  meet- 
ing; the  other  specifies  also  lessees  and  occupiers  as 
persons  who  may  act  there :  but  this  was  not  meant 
to  affect  any  person's  liability,  or  introduce  any  tax. 
The  fact  that  William  Greenhill  paid  this  rate  till  his 
death  shews  how  the  covenant  was  understood  by  the 
original  parties.     If  it  be  objected  that  the  present  rates 
are  incorrect  in  describing  the  owners  of  the  property 
as  GreenhilFs  executors,  whereas  they  are  his  devisees 
in  fee,  the  answer  is,  that  such  an  objection  was  a  ground 
of  iq)peal,  which  remedy  is  given  by  slat.  25  G.  S.  c.  124. 
S.40. 

Sir  F.  Pollock,  Attorney  General,  contra.  The  duty 
of  repair,  ratione  tenurae,  does  not  necessarily  lie  upon 
the  owner  of  the  lands  in  fee.     It  appears  from  the 
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remarks  of  the  Court  in  Bex  v.  Sutton  {a)^  and  from 
Begina  v.  Bucknell{b)  and  other  authorities,  there  cited, 
that  the  occupier  is  liable,  independently  of  any  con- 
tract or  legislative  provision.  Occupiers,  as  well  as 
owners,  are  mentioned  in  stat  25  G.  S.  c.  124.  (c) :  and 
in  clauses,  which  omit  that  word,  the  term  <<  owners'* 
is  used  in  a  popular  sense,  which  will  include  the  actual 
occupier.  The  object  both  of  that  act  and  of  stat. 
7  &  8  G.  4.  c.  cviiL  was,  without  reference  to  any 
technical  distinction,  to  throw  the  burden  upon  thoae 
actually  enjoying  the  benefit  of  the  land,  according  to 
their  respective  interests.  This  intention  is  clear  in  the 
latter  statute,  particularly  from  the  recital  in  sect.  1,  and 
from  sects.  2  and  IS.  Neither  the  plaintifi*  nor  the 
defendants  are  named  in  the  rate,  according  to  their 
respective  interests  or  otherwise.  No  one  is  mentioned 
as  owner  but  GreenhilTs  executors.  TYickery  the  occu- 
pier, was  rated :  a  distress  warrant  issued  against  him ; 
and  he  paid  the  rate  to  avoid  a  levy.  The  plaintiff  is 
not  entitled  to  maintain  this  action  because  he  has  re- 
imbursed Tticker.  Further,  the  covenant  in  the  lease 
at  any  rate  frees  the  defendants  from  this  burden ;  for, 
if  not  a  tax,  it  is  a  deduction,  and  a  parliamentary  one. 
To  give  it  that  character  it  is  sufiicient,  according  to 
Waller  v.  Andrews  (d),  that  the  rate  is  laid  by  persons 
deriving  their  authority  from  an  act  of  parliament. 
[Coleridge  J.  From  what  would  this  payment  of  rate 
be  a  deduction  ?]  From  ihe  rent,  by  stat.  7  &  8  G.  4. 
c.  cviii.  5.  17. 


(a)  3A.iE.  597. 

(6)  7  Mod.  55.  98.    S.  C.  2  Xd.  Ray.  792. 804. ;  4  Fin.  Ahr.  288.  Ut 
Bridgfii  (B),  pi.  29.,  and  in  marg. 

(c)  Sect  37.  (c/)  3  A/.  {•  W.  SI 2. 
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Sir  W.  W.  FoUeitf  Solicitor  General,  in  reply.     That  Quem*s  BiKcfu 
an  occupier  is  liable  to  the  burden  ratione  tenurse  is  _j^*j^ 
tni^  as  between  bim  and  tbe  public,  because  they  must        Bakxk 
necessarily  look  to  him,  not  knowing  who  is  the  owner.     GRunmLu 
That  is  the  reason  given  in  note  (9)  to  Bex  v.  Stough^ 
i(m{a\   where  this    point  is    discussed,    and   Bex  v. 
Kerrison  (fi)  is  cited  in  a  note,  [6],  by  the  last  editors. 
The  ultimate  liability   rests   upon   the    person   really 
chargeable  by  reason  of  his  tenure;  and  the  occupier 
who  pays   has  his  remedy  against  that  person.     If 
it  had  been  contemplated,  by  the  statutes  now  in  ques* 
tion,   to  alter  these  rights  and  liabilities,  proper  Ian-* 
goage  for  that  purpose  would  have  been  used.    Sects.  38, 
39  and  41  of  stat.25  G.  3.  c.  124.  shew  that  the  land 
owners  and  no  other  persons  were  intended  to  be  liable 
under  that  act:  and,  even  if  the  words  of  stat.  7  & 
8  G.  4.  c.  cviii.  were  doubtful,  they  could  not  transfer 
tbe  liability  to  others.     Occupiers   are   mentioned  in 
sect.  1 ;  but  they  could  not  be  liable  ^^  by  reason  of  their'* 
^  tenures."    Their  attendance  at  meetings  under  sects.  2 
and  IS  cannot  fix  liability  upon  them.    Sect.  17  contem- 
plates the  ultimate  liability  of  an  owner,  or  a  lessee  bound 
to  payment  of  the  rates  by  his  contract    As  to  the  form 
of  the  rate,  supposing  the  objection  open,  the  defend- 
ants are  in  fact  (as  the  case  states)  executors  of  William 
CreenhilL     The  plaintiff  was  not  assessed :  but,  having 
paid  money  to  redeem  his  goods  from  distress,  he  is 
entitled  to  claim  reimbursement  from  the  defendants. 
The   real    question   is   on   the   covenant.      The  word 
*'  deductions,''  there,  is  relied  upon  by  the  defendants ; 
but  they  must  be  deductions  ejusdem  generis  with  the 

(a)  2  Wmt.  SautuL  157.  158  (L 
(6)  I  M,  ^  S.  435.    SM.^S.  526. 
VOL.  III.    N.  8.  M 
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Voiwtu!  III.    « land  tax  "  and  "  other  taxes  "  mentioned  before ;  and 
'  they  must  be    "  parliamentary   or  parochial."      The 


Baker        Sewers'  rate  in   Waller  v.  Andrews  {a)  was  a  tax  pro- 
Grbbmhill.     perly   so  called^    imposed   by   the   Commissioners  of 
Sewers  in  the  execution  of  their  public  duty :  the  rate 
here  Ls  of  an  entirely  difiTerent  character. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.,  in  this  term  (April  SSd),  deli- 
vered the  judgment  of  the  Court. 

This  was  an  action  by  the  assignee  of  a  lease  for 
years  of  certain  premises  at  Westhafti^  Essex,  formerly 
part  of  the  possessions  of  the  Abbey  of  Stratfbrd,  against 
the  assignees  of  the  reversion,  to  recover  a  sum  of 
302»  75.  6d^  which  the  plaintiff  had  been  compelled  to 
pay  towards  the  repair  of  two  bridges,  which  the  pro- 
prietors  of  the  demised  premises,  and  of  other  lands 
formerly  belonging  to  the  Abbey  of  Stratfbrdj  were 
bound  to  repair  rationse  tenurae.  And  the  question  is 
whether,  either  by  the  terms  of  the  lease  under  which 
the  plaintiff  held,  or  by  the  acts  of  parliament  referred 
to  in  the  case,  or  by  the  common  law,  the  plaintiff  was 
chargeable  with  the  whole  or  any  part  of  the  money 
raised  for  the  purpose  of  such  repair. 

With  respect  to  the  liability  at  common  law  to  the 
repair  of  bridges  rationse  tenurae,  the  result  of  the 
authorities  seems  to  be  to  throw  the  charge  ultimately 
upon  the  owner,  though  primarily,  as  far  as  the  public 
are  concerned,  the  occupier  may  be  the  person  charge- 
able by  indictment  in  case  of  nonrepair;  The  Queen  v. 
Bucknell{b);  Hawk.  P.  C.  b.  1.  c.77-  s.  3.  (c),  and  the 

(a)  SM.^  W.  812.  (6)  7  3£otL  55,  98. 

(tf)  Vol  2.  p.  258.  7Ui  ed. 


f 


V.VICTORIA.  16S 

cases  there  cited :  and  it  would  seem  from  those  au-  Queen's  Bench. 

thorities  that,  if  the  owner  of  land  charged  with  the 

repair  of  a  bridge  rationae  tenurae  suffer  it  to  be  out  of       Bakbr 

repair,  and  the  occupier  of  the  land  be  indicted  and     Grunbill. 

fiDed,  be  would  be  entitled  to  look  for  reimbursement 

to  the  owner  who  ought  to  have  repaired,  and  who  holds 

the  land  by  the  service  of  repairing  the  bridge. 

Independently,  then,  of  the  lease  and  the  acts  of  parlia- 
ment, the  lessee  would  not  in  this  case,  as  between  him 
and  his  lessor,  the  owner  of  the  premises,  be  liable  to 
the  charge  of  the  reparation  of  the  bridges.  But  the 
lease  contains  a  covenant  for  payment  of  the  rent  free 
and  clear,  **  of  and  from  any  land  tax  and  all  other 
taxes  and  deductions  whatsoever,  either  parliamentary 
or  parochial,''  ^^  charged  or  imposed  upon  the  said  de- 
mised premises "  then  or  thereafter,  or  upon  the  lessor 
in  respect  thereof:  and  it  is  contended  that  the  amount 
assessed  in  respect  of  the  premises  for  the  bridge  is  a 
parliamentary  tax  within  the  meaning  of  the  covenant. 
"We  are,  however,  of  opinion  that  the  acts  of  parliament 
for  enabling  the  persons  interested  to  raise  the  neces- 
sary funds  for  repairs  of  the  bridges  by  contribution 
amongst  themselves  do  not  impose  any  tax  within  the 
vneaning  of  the  covenant.  The  charge  was  already 
c^reated ;  and  the  acts  merely  supply  a  more  convenient 
xnode  for  raising  the  necessary  funds  to  meet  it.  And 
^^e  therefore  think  that  the  lessee  was  not  liable  by  his 
cx)venant  to  be  charged  with  the  amount  in  question. 

It  is  however  contended,  on  the  part  of  the  defend- 
ants, that,  though  the  plaintiff  may  not  be  liable  to  the 
charge  either  by  the  terms  of  the  lease  or  at  common 
law,  he  is  so  to  some  extent  at  least,  if  not  to  the 
'whole,  by  virtue  of  the  acts  of  parliament  referred  to  in 

M  2 
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the  case.  These  acts  are  three  in  number ;  25  G.  S. 
c.  124.,  43  G.  3.  c.  Ixvi.,  and  7  &  8  G.  4.  c  criiL,  which 
is  the  act  now  in  force,  the  two  former  having  ex- 
pired. The  first  of  these  acts,  both  in  the  recitals 
and  the  enacting  clauses,  treats  the  owners  and  pro- 
prietors of  the  abbey  lands  as  the  persons  chargeable 
with  the  repairs,  and  to  contribution  amongst  them- 
selves ;  and,  though,  in  the  case  of  non-payment,  dis- 
tresses may  be  made  upon  the  occupiers  upon  the  land, 
the  latter  are  enabled  to  deduct  the  amount  from  the 
rent :  nor  is  there  any  clause  in  that  or  the  43  G.  8. 
c.  Ixvi.  to  fix  lessees  or  occupiers  with  any  portion  of 
the  burthen. 

It  is  however  contended,  for  the  defendants,  that  stat. 
7  &  8  G.  4.  c.  cviii.  expressly  authorises  and  directs  an 
apportionment  of  the  charge  between  the  owners  and 
their  lessees  according  to  their  several  interests;  and  that 
the  rate  which  the  plaintifi*  was  compelled  to  pay  was 
defective  in  not  making  such  an  apportionment  The 
act  undoubtedly  does  contain  clauses  which  at  first 
sight  would  appear  to  favour  such  an  argument.  But, 
taking  the  whole  act  together,  we  are  of  opinion  that  all 
the  clauses  are  reconcileable  with  the  general  liabili^ 
of  the  owners  and  proprietors  to  the  exclusion  of  the 
lessees,  and  that  it  was  not  the  intention  of  the  legis* 
lature  to  impose  upon  the  lessees  or  occupiers  any 
charge  to  which  they  were  not  otherwise  liable.  The 
thirteenth  section  was  mainly  relied  upon  for  the  de- 
fendants. By  that  section,  the  owners,  proprietors  and 
lessees  and  occupiers  or  the  lands  are  empowered,  at  a 
meeting  to  be  held  under  the  act,  to  make  an  assess- 
ment by  a  pound  rate  upon  all  such  owners,  proprietors, 
lessees  or  occupiers,  according  to  the  rents  or  values  of 
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tfae  respective  lands,  tenements  or  hereditaments,  and  Qveen^s  Bench. 

184*2 
according  to  the  several  interests  of  the  owners,  pro-  ' 

prietors,  lessees  and  occupiers  thereof  respectively,  and        B^«» 
to  apportion  such  rates  according  to  such  several  in-     Gkmnhill. 
terests,  and  to  moderate  or  regulate  such  rates  with 
respect  to  any  houses,  new  buildings  or  improvements, 
in  such  manner  as  shall  be  agreed  on  by  the  major  part 
of  the  persons  present  at  any  such  quarterly  or  special 
general  meeting.     But,  by  sect.  2,  not  more  than  one 
person  is  entided  to  vote  at  any  meeting  in  respect  of 
the  same  premises :  and,  if  more  than  one  person  claims 
to  vote  in  respect  of  the  same  premises,  the  right  of 
voting  is  to  be  in  the  person  who  is  ultimately  to  pay 
the  rates  or  allow  them  out  of  the  rent     The  terms  of 
the  thirteenth  secdon  will  be  satisfied  by  applying  it  to 
cases  of  contribution  between  owners  having  different 
interests   in  their  respective   properties,   and   between 
landlords  and  tenants  where  the  latter  may  have  cove- 
nanted to  pay  the  rent  clear  of  any  deduction  on  account 
of  the  charge,  without  interfering  with  the  general  rule 
that  in  the  absence  of  such  a  covenant  the  owner  is 
liable  to  the  charge.     In  this  view  of  the  case  it  appears 
to  us  that  the  rate  sufficiently  indicated  the  charge  and 
the  party  chargeable,  and  that  the  amount  ought  to 
have  been  allowed  by  the  defendants ;  and,  consequently, 
that  the  plaintiff  is  entitled  to  judgment  upon  both  the 
questions  submitted  to  the  Court. 

Judgment  for  plaintiff. 


M  3 


166 


Q.  B.    EASTER  TERM, 


Volume  in. 

1842. 


Friday, 
May  6th. 


The  Queen  against  The  London  and  Greenwich 
Railway  Company. 


By  the  Green- 
wich  railway 
act,  3  &  4  ir.  4. 
c.  xlvi.,  the 
company  were 
empowered  to 
take  lands,  &c., 
making  recom- 
pence  &c,  and 
it  was  enacted 
(sect.  45)  that, 
if  any  person 
were  applied  to 
by  them  to  sell 
any  part  of 
any  house, 
warehouse,  &c., 
in  actual  occu- 
pation, and 
should  require 


nrHESIGERj  in  last  Hilary  term,  obtained  a  rule  nisi 
for  a  mandamus  calling  upon  the  above  named  com-* 
pany  to  issue  their  warrant  to  the  sheriff  of  Surrey^ 
under  staL  S  &  4  ff^  4.  c,  xlvi.  (local  and  personal,  pub* 
lie),  to  impannel  &c.  a  jury,  "  to  inquire  of,  assess 
and  ascertain  and  give  a  verdict  for  the  sum  of  money 
to  be  paid  by  the  said  company  to  Messrs.  Noah  Skee^ 
WiUiam  Payne  and  Edward  Richardson  Shee  for  the 
purchase  of  their  right  and  interest  in  certain  ground, 
buildings  and  premises,  belonging  to  them,  situate  and 
being  in  Church  Street^  in  the  parish  of  St.  Mary  Mag'^ 
tn»t  fw'the'^  *°  (/«/cti,  Bermondsey^  in  the  said  county,  and  the  sum  of 
money  to  be  paid  by  way  of  compensation,  recompense 
and  satisfaction  for  the  loss,  damage  and  injury  which 
have  accrued  to  such  property  in  respect  of  improve- 


whole,  and  if 
they  should  not 
be  willing  to 
purchase  the 
whole  of  such 
house,  ware- 
house, &c.,  such 

person  should  not  be  obliged  to  sell  them  a  part  only.  Sect.  46  provided  in  like  manner  •■ 
to  particular  properties  therein  named,  enacting  that,  if  the  company  would  not  purchase  the 
whole,  the  owner  or  lessee  should  not  be  obliged  to  sell  less  than  the  whole  of  such  property* 
Sect.  47  enacted  that,  if  the  owner,  &c.,  of  any  house,  manufactory,  ground  or  build- 
ing, which  should  be  situate  within  Jifty  feet  of  the  railway,  should  give  notice  to  the  companj 
to  purchase  bis  interest  in  such  houses,  manufactories,  ground  or  building,  the  company 
should  treat  for  the  purchase  of  liis  interest  in  the  houses,  manufictories,  ground  and  huiUU 
itigs  mentioned  in  such  notice,  and,  in  case  they  should  not  agree,  the  compensation  should 
be  settled  by  a  jury,  whom  the  company  might  cause  to  be  summoned.  There  were  clausca 
providing  for  the  recovery  of  compensation  by  owners  of  buildings,  lands,  &c.,  for  damage^ 
generally,  occasioned  by  the  execution  of  that  act. 

S.  and  Co.  were  lessees  of  premises,  on  which  were  a  vinegar  manufactory,  warehouses, 
&c.,  a  principal  dwelling  house  and  garden,  and  five  smaller  dwelling  houses,  which  pre- 
mises were  so  situated  that  a  straight  line  drawn  parallel  to  tlie  railway  at  the  distance  of 
fifty  feet  would  divide  the  principal  dwelling  house  and  the  garden,  but  would  pass  between 
the  rest  of  the  premises  and  the  railway.  S,  and  Co.  required  the  company  to  purehaae 
their  interest  in  the  whole  premises.  The  company  refused,  but  offered  to  purchase  the 
principal  dwelling  house  and  garden. 

Held  that  the  act  did  not  oblige  tliem  to  purchase  more :  and  a  rule  for  a  mandamus 
to  the  company  to  cause  compensation  to  be  assessed  for  the  whole  was  discharged. 


V.  VICTORIA. 


167 


The  Qunir 

V. 

The 

LoNDow  and 

Grbkkwicic 

Railway 

Company. 


meDts,  tenaDts'  fixtures,  machinery  and  otherwise,  and  Qyeen'i  Bench. 

for  the  future  damages,  as  well  temporary  as  perpetual,    _____1_ 

and  also  for  all  recurring  damages  done  and  sustained, 

and  which  may  hereafter  be  done  and  sustained,  to  the 

said  property,  by  reason  of  the  said  railway  and  the 

works  thereof  having  been  erected  within  fifty  feet  fi'om 

the  said  property.''  The  facts  of  the  case  were  as  follows. 

The  company  made  their  railway  under  the  above 
statute,  with  an  extension  in  width,  authorised  by  stat 
3  &  4  Fid.  c.  cxxvii.  (local  and  personal,  public),  which 
amended  and  enlarged  the  provisions  of  the  former  act, 
but  kept  alive  those  referred  to  in  the  present  case. 

By  Stat  3  &  4  fF.  ^.  c.  xlvi.,  sect.  4,  the  company  are 
empowered  to  enter  upon  the  lands,  tenements  and 
hereditaments  of  any  person  according  to  the  provisions 
and  restrictions  of  that  act,  and  to  set  out  and  appro* 
priate  such  parts  thereof  as  they  are  by  this  act  em- 
powered to  take  or  use,  for  the  purposes  of  the  act ; 
and  to  execute  various  works,  which  are  specified,  doing 
as  little  damage  as  may  be  &c.,  and  making  recompence 
or  satisfaction  in  manner  after  mentioned  to  all  persons 
interested  in  any  lands,  tenements  or  hereditaments 
which  shall  be  taken,  used  or  injured,  for  all  damages 
to  be  by  them  sustained,  in  or  by  the  execution  of  all 
or  any  of  the  powers  thereby  granted. 

Sect.  S6  provides  and  enacts  that  nothing  in  the 
statute  contained  shall  authorize  the  company  to  take, 
injure  or  damage,  for  the  purposes  of  this  act,  any 
house  or  building  or  other  property  of  certain  descrip- 
tions (including  the  kinds  of  property  which  were  the 
subject  of  this  rule)  without  the  consent  in  writing  of  the 
owner,  occupier  or  other  person  interested,  except  such 
as  are  specified  in  the  schedule  annexed  to  this  act. 

M  4 
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]___  party  by  this  act  authorised  to  sell  and  convey  any  lands, 

ITie  QouK  tenements  or  hereditaments,  shall  be  applied  to  by  or  on 
^^  behalf  of  the  said  company  to  treat  for,  sell,  dispose  of 
Gksbvwich  or  convey  any  part  of  any  house,  warehouse,  building  or 
Conpuij.  manufiu:tory  in  the  actual  occupation  of  one  person,  or 
of  several  persons  jointly,  and  shall  by  notice  in  writing" 
&&  '*  signify  hb  inclination  or  desire  to  treat  for,  sell, 
dispose  of  and  convey  the  whole  of  such  house,  ware- 
house,**  &C.,  *^  and  if  it  shall  happen  that  the  said  com- 
pany shall  not  think  proper  or  be  willing  to  purchase 
the  whole  of  such  house,  warehouse,^'  &&,  *^  then  and 
in  every  such  case  nothing  in  this  act  contained  shall 
extend  or  be  construed  to  extend  to  compel  such  cor- 
poration or  party  interested  therein  to  treat  for,  sell, 
dispose  of  or  convey,  or  to  authorise  the  said  com- 
pany to  take  or  use  part  only  or  less  than  the  whole 
of  such  house,  warehouse,'^  &&,  *^  any  thing  herein 
contained  to  the  contrary  thereof  in  anywise  notwith- 
standing." 

Sect.  46  recites  that  certain  persons  therein  named 
are  owners  or  lessees  of  buildings  and  other  property 
through  which  the  railway  is  intended  to  pass,  or  which 
may  be  required  for  the  purposes  of  the  act,  and  that 
it  may  be  extremely  injurious  to  such  owners  &c.  if  the 
company  were  not  compelled  to  purchase  the  whole  of 
any  of  such  properties  through  which  &c.,  or  which  may 
be  required  &c,  if  required  by  the  respective  owners 
&c.  so  to  do :  it  therefore  enacts  that,  if  such  persons 
or  any  of  them  shall  be  applied  to  by  the  company  to  treat 
for,  sell,  &C.,  for  the  purposes  of  the  act,  any  part  of  any 
property  now  respectively  belonging  to  them,  any  or 
either  of  them,  as  such  owners  or  lessees,  and  shall  give 
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nodoe  to  the  company  of  his  or  their  desire  to  treat  for,  Queen's  Bendk. 

sell,  &C.,  the  whole  of  such  property,  and  the  company 

shall  not  be  willing  to  purchase  the  whole,  nothing  in 

this  act  contained  shall  extend  &c.  to  compel  the  said 

persons,  any  or  either  of  them,  to  treat  for,  sell,  &c.,  or 

to  antborise  the  said  company  to  take  or  use,  part  only, 

or  less  than  the  whole,  of  such  property. 

Sect*  47  enacts  '^That  in  case  the  owner  lessee  or 
oocapier  or  other  person  interested  in  any  house,  ma- 
nnfiurtory,  ground  or  building  within  the  said  parishes 
of  Si.  Maty  Magdalen^  Bermondseyj  and  SL  Paul,  Dept^ 
fbrdj  or  either  of  them,  which  shall  be  situate  within 
fifty  feet  of  such  railway,  shall  by  notice  in  writing,  to 
be  left  at  the  office  of  the  said  company,  require  the  said 
company  to  purchase  his  right  and  interest  in  such 
houses,  manufactories,  ground  or  building,  it  shall  be 
lawful  for  the  said  company,  and  they  are  hereby  re- 
quired, within  thirty  days  after  the  service  of  such  notice, 
to  treat  for  the  purchase  of  his  interest  in  the  houses, 
manufactories,  ground  and  buildings  mentioned  in  such 
notice,  and  for  the  compensation  recompence  or  satis- 
faction to  be  made  to  him  for  any  loss  damage  or 
injury  in  respect  of  any  improvements,  tenants'  fixtures, 
machinery  or  otherwise ;  and  in  case  the  party  so  giving 
such  notice  and  the  said  company  shall  not  agree  as  to 
the  amount  or  value  of  the  satisfaction  recompence  or 
compensation  to  be  paid  for  the  value  of  such  houses, 
manufactories,  ground  and  buildings,  improvements, 
tenants'  fixtures,  machinery  or  otherwise,  then  the 
amount  or  value  of  such  satisfaction  recompence  or 
compensation  shall  be  ascertained  and  settled  by  the 
verdict  of  a  jury,  in  the  manner  hereinbefore  directed 
for  ascertaining  and  settling  the  value  or  recompence 
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for  other  lands "  &c.  **  to  be  taken  or  purchased  for 
the  purposes  of  this  act  (a)." 

The  affidavits  in  support  of  the  rule  stated  that 
Messrs.  Noah  Slee^  Payne  and  E.  R*  Slee  were  lessee 
and  assignees,  for  an  unexpired  term,  of  certain  here- 
ditaments and  premises,  comprising  a  piece  of  ground 
situate  on  the  west  side  of  Church  Street^  Bermondsey^  con- 
taining in  the  front,  next  Church  Street,  226  feet,  on 
the  south  side  162  feet,  in  the  rear  260  feet,  and  on  the 
north  side  177  feet,  U^ether  with  six  dwelling  houses 
(one  principal  and  five  small  ones),  then  in  the  several 
tenures  or  occupations  of  the  said  Noah  Slee  and  of 
John  Orion  &c,  (naming  others),  "  and  the  brewery. 


(a)  The  full  directions  as  to  this  proceeding  are  given  in  sect  50. 
The  following  sections  were  also  referred  to  during  the  argument. 

Sect.  61  enacts  «  That  any  person  being  tenant  for  years,  from  year  to 
year  or  at  wiU,  or  occupier  of  all  or  any  part  of  the  messuages,  shops, 
cellars,  buildings,  land,  garden,  ground  and  other  hereditaments  men-, 
tioned  in  the  schedule  to  this  act,  or  which  the  said  company  may  require 
for  the  purposes  of  this  act,  who  shall  or  may  sustain  or  be  put  unto  any 
loss  damage,  or  injury  in  respect  of  any  interest  whatsoever  for  im- 
provements, tenants*  fixtures,  machinery,  or  in  any  other  manner  how- 
soever, by  or  by  reason  of  the  passing  of  this  act,  shall  and  may  have^ 
accept,  and  receive  all  and  every  such  benefit  and  advantage  by  way  of 
satisfaction  recompenoe  or  compensation  from  the  said  company  for 
every  or  any  such  loss  damage  or  injury  as  aforesaid,  as  shall  be  agreed 
upon  between  them  respectively  and  the  said  company ;  and  in  case  such 
tenant  for  years,"  &c.,  <*  occupier  or  iMUty  interested  in  such  tenementi 
and  hereditaments,  improvements,  fixtures,  machinery  or  otherwise,  and 
the  said  company  shall  not  agree  as  to  the  amount  or  value  of  such 
satisfoction  recompence  or  compensation,  then  the  same  respectively  shall 
be  ascertained  and  settled  by  the  verdict  of  a  jury  in  manner**  &c. 

Sect.  64  enacts  *'  That  if  at  any  time  hereafter  any  person  shall  sustain 
any  damage  in  his  lands,  tenements,  hereditaments  or  property,  by  reason 
of  the  execution  of  any  of  the  powers  hereby  given  and  for  which  no 
remedy  is  hereinbefore  provided,  tlien  and  in  every  such  case  the  re- 
compence or  satisfaction  for  such  damages  shall  from  time  to  time  be 
settled  and  ascertained  in  such  manner  as  is  hereinbefore  directed  in 
respect  to  any  other  recompence  or  satisfaction  hereinbefore  mentioned.** 
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numufiurtoriesy  warehouses,  sheds,  stables,  coach  houses,  Queen*t  Bench. 
cooperages,   stoves,   vaults   and  buildings  on  the  said 
piece  or  parcel  of  ground  erected  and  built,   in   the     ^^  Quum 
occupation  of  the  deponents "  {N.  Slee,  Payne  and  £«  The 

R.  Slee)f  <*  and  used  as  a  vinegar  manufactory."    The     GftktinricK 
principal  dwelling  house  was  occupied  by  Noah  Slee.    A      Compiiny. 
surveyor  deposed  ^*  that  the  said   principal  dwelling 
house  is  situated  at  the  north  east  corner  of  the  said 
piece  or  parcel  of  ground,  which  said  piece  or  parcel 
of  ground  is,  at  the  north  eastern  extremity  thereof, 
within  twenty   five  feet  of   the  line  of  the  southern 
boundary  of  the  said  London  and  Greenwich  Railway ; 
and  that,  if  a  straight  line  were  drawn  parallel  with  such 
southern  boundary  at  a  distance  of  fifty  feet  therefrom, 
such  line  would  intersect  and  comprise  twenty  nine  feet 
six  inches  of  the  said  dwelling  house  on  the  east  side 
thereof  abutting  on  Church  Street  aforesaid,  and  about 
thirty  seven  feet  on  the  north  side  thereof,  five  feet  on 
the  west  side  thereof,  and  about  forty  eight  feet  on  the 
south  western  side  thereof:  which  said  several  last  men- 
tioned dimensions  would  include  nearly  one  half  of  the 
said  principal  dwelling  house."     And  '^  that  the  north 
east  corner  of  the  garden,  being  a  portion  of  the  herein- 
before mentioned  piece  or  parcel  of  ground,  together 
with  the  greenhouse  erected  on  the  said  garden  and 
appurtenant  to  the  said   principal  dwelling  house,  are 
situate  within   twenty   four    feet  eight    inches   of  the 
southern  boundary  of  the  said  railway ;  and  that,  if  a 
straight  line  were  drawn  parallel   with  such   southern 
boundary,  at  a  distance  of  fifty  feet  therefrom,  such  line 
would  intersect  and  comprise  on  the  east  side  of  the 
said  garden  thirty  feet,  on  the  north  side "  forty  three 
feet,  and  on  the  south  western  side  about  fifty  two  feet 
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The  affidavits  contained  some  statements  (which  were 
contested  in  the  affidavits  on  behalf  of  the  company) 
shewing  that  the  approach  of  the  railway  had  made  the 
occupation  of  the  said  dwelling  house  and  garden  in- 
convenient, and  lessened  their  value.  All  the  premises 
were  comprehended  in  the  schedule  of  stat  S  &  4  ff^  4. 
c.  xlvi.,  and  the  lessees,  when  the  act  passed,  were 
among  those  named  in  sect.  46. 

Messrs.  Slee^  Payne  and  SUe  gave  notice  to  the  com- 
pany to  purchase  their  right  and  interest  in  the  said 
piece  of  ground,  buildings  and  premises,  and  to  treat 
for  the  compensation  to  be  made  for  loss,  damage  and 
injury  in  respect  of  improvements,  tenants'  fixtures, 
machinery  and  otherwise.  The  company  offered,  with- 
out prejudice,  to  treat  for  Mr.  N.  Sleeps  dwelling  house, 
and  the  whole  of  the  yard  and  garden  at  the  rear  of 
that  house,  and  for  the  compensation  &c.  to  be  made 
for  improvements,  tenants'  fixtures,  machinery  or  other- 
wise :  but  they  declined  to  treat  for  the  ground  except 
as  aforesaid,  or  for  any  of  the  dwelling  houses  &c.  (the 
other  premises  mentioned  in  the  notice),  which  were 
not  situate  within  fifty  feet  &c.  Messrs.  SUe^  Payne 
and  Slee^  then  gave  notice  to  the  company  to  issue 
their  warrant  to  the  sheriff  for  summoning  a  jury ;  which 
not  being  done,  they  made  the  present  motion. 

The  affidavits  in  answer  referred  to  a  plan,  shewing 
that  the  premises  used  as  a  vinegar  manufactory,  the  five 
smaller  dwelling  houses,  more  than  one  half  of  the  house 
occupied  by  Mr.  -AT.  Slee^  and  the  greater  part  of  the 
garden  occupied  therewith,  were  more  than  fifty  feet 
distant  from  the  railway. 


Sir  W.  W.  FoUetU  Solicitor  General,  and  W.  J.  Alex- 
ander now  shewed  cause.     The  premises   which  the 
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oompaoy  are  required  to  take  consist  of  several  distinct  Queen*t  Bench, 

parcels;  a  manufactory,  several  dwelling  houses,  and  a  ^ ' 

garden.  One  dwelling  house  only,  and  part  of  the 
garden,  are  within  fifty  feet  of  the  railway.  The 
dwelling  house,  indeed,  is  indivisible:  that  the  com- 
pany should  take  that  and  part  of  the  garden  (which, 
however,  they  propose  to  take  entirely),  may  be  reason- 
able ;  but  they  cannot  be  bound  to  take  the  other  pre- 
mises, merely  because  they  are  part  of  the  same  estate. 
If  these  premises  are  within  the  provisions  of  sect  46^ 
the  company  might  be  obliged  to  treat  for  the  whole 
if  they  proposed  to  take  any  part;  but  they  do  not 
require  any  part.  The  question  arises  wholly  on  sect.  47. 
The  words  there  used  are  disjunctive,  and  the  remedy 
given  to  the  owner  &c.,  of  ^^  any  house,  manufactory, 
ground  or  building "  *^  which,"  that  is,  which  house, 
or  which  manufactory,  &c.,  ^*  shall  be  situate  within 
fifty  feet  of  such  railway."  There  is  no  reason  here 
for  considering  the  several  parcels  otherwise  than  as  if 
they  belonged  to  different  proprietors. 


ThesigeTj  Erie  and  Wordsworth^  contra.  Here  is  a 
property  appropriated  to  one  entire  purpose :  it  cannot 
be  contended  that  the  vinegar  manufactory  is  strictly 
the  building  in  which  the  manufacture  is  carried  on,  and 
that  all  the  other  buildings  and  houses,  and  even  the 
land  adjoining,  and  over  which  access  is  had  to  the 
manufactory,  must  be  the  subject  of  a  distinct  con- 
sideration. If  the  statute  does  not  oblige  the  com- 
pany to  take  all,  it  is  difficult  to  draw  any  limit. 
That  which  affects  the  usefulness  of  a  part  affects  the 
whole.  \Patteson  J.  Your  argument  puts  the  com- 
pany in  the  same  situation  under  sect.  47  as  in  cases 
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within  sect  46 ;  yet  the  words  of  the  two  are  very 
different.]  Their  effect  b  the  same,  in  a  case  like  this. 
If  the  company  had  wished  to  guard  themselves  against 
applications  like  the  present,  they  should  have  bad  a 
clause  inserted  in  their  act  like  sect.  51  of  the  BladmaU 
Railway  Act,  6  &  7  fT*  4.  c.  cxxiii.  (local  and  personal, 
public),  which  provides  *'  that  in  no  case  shall  the 
said  company  be  compellable  to  purchase  any  portion 
of  any  dwelling  house  or  shop,  which  portion  is  situate 
at  a  greater  distance  than  fifty  feet  from  the  said  rail- 
way.'' Here  no  such  express  provision  is  made ;  and  to 
divide  a  property  which  is  entire,  in  the  manner  con- 
tended for  on  the  other  side,  might  lead  to  the  most  un- 
just and  absurd  consequences.  IPaitesonJ.  Parties  whose 
property  is  deteriorated  in  any  manner  may  recover  com- 
pensation under  sect.  61  or  sect.  64 :  and  then  no  absurd 
consequence  need  arise.]  Proprietors  are  entitled  to 
insist  on  the  remedy  given  by  sect.  47,  even  if  their 
property  be  not  deteriorated.  Clauses  of  this  kind  are 
to  be  liberally  interpreted ;  and  the  Court  will  give  an 
enlarged  construction  to  the  term  *^  manufactory "  in 
sect  47,  as  they  did  in  Uster  v.  hobley  (a)  to  the  word 
**  owners,"  and  as  the  Court  of  Exchequer  did,  in  JBrf/ 
v.  Hvil  and  Selly  Railway  Company  (b)^  to  the  word 
**  injured." 


Lord  Denman  C.  J.  By  this  application  Messrs. 
Slee  require  that  the  railway  company  should  take,  not 
only  the  dwelling  house  and  garden,  parts  of  which  are 
within  fifty  feet  of  the  railway,  but  also  other  premises 
forming  a  vinegar  manufactory,  and  five  dwelling  houses 


(a)  *!  A,i  E.  1S4. 


(Jb)  6M.iW,  699. 
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with  their  gardens ;  that  is,  the  whole  of  Messrs.  Sleeps 
property  at  the  place  in  question.    It  is  difficult  to  sup- 
pose that  the  application  was  not  made  in  the  first  in- 
stance under  a  supposition  that  it  came  within  sect  46| 
which  requires,  in  the  case  of  certain  properties,  that, 
if  the  company  desire  to   take  any  part,  the  owner 
shall  not  be  compellable  to  treat  or  sell  unless  they 
will  take  the  whole :  but  that  clause  does  not  operate 
here,  as  the   company  do  not  want  any  part  of  the 
properQr.      The    case   comes   within   sect.  4*7,    which 
enacts  that  the  company,  on  notice  from  the  owner  of 
any  bouse,   manufactory,   ground  or   building  situate 
within  fifty  feet  of  such  railway,  shall  treat  for  the  pur- 
chase of  his  interest,  in  what  ?   Not  the  whole  property, 
as  under  the  preceding  clause,  but  in  *^  the  houses,  ma- 
Du&ctories,  ground  and  buildings  mentioned  in  such 
notice.'^     The  obligation  to  purchase  the  whole  pro- 
perty is  left  out,  where  the  company  do  not  apply  for 
any  part.     Here  Messrs.  Slee  make  their  claim,  and  the 
company  are  willing  to  purchase  according  to  sect.  47* 
The  act  cannot  mean  that,  if  a  house  and  garden  are 
within  fifty  feet  of  the  railway,  the  company  shall  be 
obliged  to  purchase  all  the  rest  of  the  property  in  that 
place  belonging  to  the  same  person. 
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Patteson  J.  Sect.  45  protects  persons  in  general 
from  being  obliged  to  sell  less  than  the  whole  of  any 
house,  warehouse,  building  or  manufactory  in  actual 
occupation,  when  the  company  apply  to  purchase. 
Sect.  46  is  confined  to  certain  owners  of  properties  who 
are  there  named,  and  provides  that  those  persons,  if  the 
company  call  upon  them  to  sell  part,  shall  not  be  obliged 
to  treat  or   sell   unless  the  company  will   take   *Uhe 
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whole  of.  such  property.'*  That  case  does  not  arise 
here.  The  question  turns  upon  sect.  47)  which  is  ge- 
neral, like  sect  45,  and  must  be  considered  as  if  sect.  46 
were  not  in  the  act.  Now,  by  sect  45,  if  the  company 
wish  to  take  part  of  a  house,  and  the  proprietor  requires 
them  to  take  the  whole,  they  must  treat  for  the  whole 
or  none:  that  is  the  only  effect  of  the  clause.  The 
owner  may  refuse  if  they  will  not  treat  for  the  whole; 
that  is,  not  the  whole  property,  as  under  sect  46,  but 
the  whole  of  the  particular  house.  Here  it  is  argued, 
under  sect  47,  that,  if  the  railway  comes  within  fifty 
feet  of  any  premises,  the  company  may  be  required  to 
take  all  tlie  property  which  the  owner  occupies  close  by 
(though  they  require  none),  because  it  is  all  under  one 
occupation :  whereas,  if  they  had  even  wanted  to  buy  a 
part,  the  owner  could  not  have  compelled  them  to  take 
the  whole  property,  the  case  not  being  within  sect  46. 
The  parties  ought  to  be  content  with  what  the  com- 
pany has  offered. 


WiLUAMS  J.  I  am  of  the  same  opinion.  The  only 
ground  of  this  application  seems  to  be  that  the  dwelling 
house  and  manufactory  are  held  under  one  lease.  It  is 
not  suggested  that  the  taking  of  one  will  interfere  with 
the  other.  The  company  have  offered  more  than  was 
necessary. 


WiGHTMAN  J.  If  the  rule  were  made  absolute, 
sect.  47  would  have  as  large  an  effect  as  sect  46  :  but 
the  two  sections  are  different  both  in  their  words  and 
in  their  objects. 

Rule  discharged. 
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Andrews  against  Turner. 

REPLEVIN.    Avowry  by  defendant,  as  landlord,  for  A  will  of  landi 
•rki         ^T  •        ▼  1  made  before 

rent  in  arrear.    Flea,  Non  tenuit.    Issue  thereon.  January  ut. 
The  cause  was  tried  before  Atcherley  Seijt  at  the  last  Stu^-  voked,^^ 
Mk  assizes.     The  party  who  was  substantially  plaintiff  ^^  ^  ^  y.^ 
claimed  the  land  as  devisee,  under  a  will  executed  on  *^*  j^l,"^^ 

'  and  S4.,  be  re- 

9th  April  18S*.  One  of  the  principal  questions  at  the  publwhed  after 
trial  was,  whether  the  will  was  duly  executed  so  as  to  codidl  attested 
pass  real  estate,  and,  if  not,  or  if  it  was  revoked  by  a  witnesses. 
subsequent  will,  whether  it  was  republished  by  a  codicil, 
made  18th  March  1841.  One  of  the  attesting  witnesses 
to  the  will  of  18S4  gave  evidence  of  its  having  been 
duly  executed  ;  the  other  two  gave  evidence  that  it  was 
not  duly  executed.  Ijt  was  conceded  that  the  devisor 
had  made  a  will  in  1835;  this  was  not  produced.  The 
codicil  of  1841  was  attested  by  two  witnesses;  and  evi- 
dence was  given  of  the  execution.  This  codicil  adopted 
the  will  of  1834,  by  referring  to  it  in  express  terms. 
On  the  defendant's  part  it  was  said  that  the  will  of 
1834,  even  if  duly  executed,  had  been  revoked  by  that 
or  1835;  and  it  was  argued  that  the  first  will,  if  not 
duly  executed,  or  if  revoked,  was  not  rendered  effectual 
or  revived  by  the  codicil :  first,  because  a  will  anterior  to 
Stat.  1  Vid.  c.  26.,  could  not  be  revived  as  to  real  estate 
by  a  codicil  having  the  attestation  of  only  two  witnesses ; 
secondly,  because  the  codicil  of  1841  was  not  annexed 
to  the  will,  and  had  not  been  executed  under  such  cir- 
cumstances as  to  be  ;i  legal  republication.  The  learned 
VOL.  III.    N.  s.  N 
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Judge  overruled  all  the  objections.   Verdict  for  plaintiff. 
In  this  term  (a), 

B^les  moved  for  a  new  trial  on  the  ground  of  mis- 
direction. It  must  be  admitted  that,  where  both  will 
and  codicil  are  subsequent  to  1st  January  1838,  the  will 
is  brought  down  to  the  date  of  the  codicil,  because 
sect  34  of  Stat  7  W.  ^.  ^  I  Vict.  c.  26.  enacts  "  That 
this  act  shall  not  extend  to  any  will  made  before  the 
1st  day  of  Januaty  1838,  and  that  every  will  re- 
executed  or  republished,  or  revived  by  any  codicil, 
shall  for  the  purposes  of  this  act  be  deemed  to  have 
been  made  at  the  time  at  which  the  same  shall  be 
so  re-executed,  republished,  or  revived.''  But  it  does 
not  follow  that  a  will  of  land,  not  duly  executed  before 
the  statute  took  effect,  can  be  set  up  by  a  codicil  made 
afterwards  and  attested  by  only  two  witnesses.  [Lord 
Denman  C.  J.  The  judicial  committee  of  the  Privy 
Council  has  held,  after  great  consideration,  that  the 
words  which  prevent  the  act  from  extending  to  any  will 
made  before  Januaiy  1st,  1838,  do  not  apply  where  a 
will  so  made  is  republished  by  a  codicil  after  that  date; 
the  republication  being  a  new  making  of  the  will  (a).] 

(a)  April  18th.  Before  Lord  Denman  C  J.,  Patteson,  WUSams,  and 
WightmanJ9, 

(a)  Brooke  v.  JLenty  argued  before  Lord  Brougham^  Lord  Denmaih  Sir 
J.  B.  Bosanquet,  and  Dr.  Lushington :  decided  July  1st,  1841.  The  case 
is  about  to  be  published  in  toI.  iii.  of  Mr.  E,  F.  Moort*i  iVivy  CouncU 
Cotes.  In  the  judgment,  delivered  by  Dr.  Luthington,  is  the  following 
passage. 

**  The  question  is,  whether  all  wills  and  codicils  made  before  that 
date  are  altogether,  and  for  ever,  out  of  the  operation  of  the  act,  or,  if  not 
wholly  but  in  part,  in  what  part,  and  for  how  long.  Now  it  is  clear 
that  all  wills  and  codicils  made  before  the  1st  of  January  1838  were  not 
altogether,  and  for  ever,  out  of  the  operation  of  the  act,  and  to  be  governed 
by  the  old  law ;  for,  if  they  were,  they  might  be  re-executed  according  to 
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executed  as  to  be  a  republication.  On  this  point  also 
the  Court  intunated  that  he  was  not  entided  to  a  rule.  Amde^ws 
He  then  moved,  thirdly,  on  the  ground  that  the  verdict  Tuemkb. 
was  against  the  evidence. 

The  Courts  on  this  point,  took  time  to  speak  to  the 
learned  Judge :  and,  on  a  subsequent  day  of  the  term 
(May  4th), 

Lord  Denman   C.  J.    gave   judgment    that    there 

should  be 

No  rule. 

the  old  IftWy  or  republished  according  to  the  old  law,  or  revived  or  altered 
bj  a  codicil  executed  according  to  the  old  law :  but  this  same  thirty- 
fourth  section  provides  for  the  contrary  t  for  every  will  or  codicil,  though 
niado  before  the  1st  of  Janwayf  if  re-executed,  republished,  or  revived 
by  codicil,  shall  be  deemed  to  bear  date  at  the  time  it  was  so  re-executed, 
xvpublished,  or  revived  by  codicil.  Now,  if  such  re-execution,  republi- 
cation,  or  revival  by  codicil  took  place  after  the  1st  of  Januaiy  1838,  the 
whole  instrument  bears  date  at  such  time,  and  consequently  is  out  of  the 
exception,  and  within  the  act.  It  seems  obvious,  therefore,  that,  in  these 
three  most  important  particulars,  wills  dated  before  the  1st  of  January 
1838  may  come  within  the  act,  if  re-executed^  republished,  or  revived  by 
oodidl  subsequent  to  the  1st  of  January  1838.** 

The  principal  question  in  the  case  related  to  obliterations  and  alter- 
stbns  made  after  the  statute  came  into  operation,  in  a  will  executed 
before :  and  the  Judicial  committee  held  that  these  were  not  valid  unless 
necuted  according  to  the  statute,  sect.  21. 
The  reporters  are  indebted  to  Mr.  Moore  for  the  above  extract. 


The  Queen  against  The  Justices  of  the  West  Friday, 
Riding  of  Yorkshire. 

(Drighlington  against  Pudsey.) 

This  case  is  reported,  2  Q.  B.,  p.  505. 
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M^'T^*  The  Queen  against  Michael  Rowed  and 

Another. 

Jhai^^g*Sat '  A  N  indictment  was  preferred  against  these  parties  at 
two  defendants,  ^^^  Westminster  sessions,  alleging  as  follows. 

in  a  certain  '  Bo 

T"*^i**d^"*^  1st  count.  That  defendants,  "  being  persons  of 
&c.,  frequented  nastv,  wicked,  filthy,  lewd,  beastly  and  unnatural  dis- 

by  divers  of  the 

liege  subjecu     positions,  and  wholly  lost  to  all  sense  of  decency  and 

&c,  unlawfully  .,.«*,•  i    /• 

met  together  good  manners,  heretofore,  to  wit  on  &c.,  **  with  force 
and  with  ^ibT"  ^^^  arms,  at "  &c.,  "  in  a  certain  open  and  public  place 
mUUng  wX"  *^^^'  ^"^  Kensington  Gardens,  frequented  by  divers 
each  other,  ^f  ^^  YxQgQ  subjects  of  our  said  Lady  the  Queen,  un- 
and  indecently,  lawfully  and  wickedly  did  meet  together  for  the  purpose 
public  place,  and  with  the  intent  of  committing  and  perpetrating  with 
wicked,  Blthy,  ^ach  Other,  Openly,  lewdly  and  indecently,  in  the  said 
unnatural*and  puWic  place,  divers  nasty,  wicked,  filthy,  lewd,  beastly, 
pracdceLand  unnatural  and  sodomitical  practices;  and  then  and 
unkwfuii^*'^  there  unlawfully,  wickedly,  openly,  lewdly  and  in- 
wickedly,  decently  did  commit  and  perpetrate  with  each  other,  in 

openly,  lewdly  "^  r     tr 

and  indecently    the  sight  and  view  of  divers  of  the  liege  subjects  of  our 

did  commit  a^  . 

with  each  other,  said  Lady  the  Queen,  in  the  said  public  place  there 
divers  of  the  passing  and  being,  divers  such  practices  as  aforesaid, 
&cf*in*thr8aid  ^  ^^  great  scandal  and  disgrace  of  mankind,  in  con- 
fhere*"  *'^'*i*i^       tempt"  &c.,  to  the  evil  example  &c,  and  against  the 

ftcdiverssuch   peace  &C. 
practices  «s  *■ 

aforesaid,  is  2d  count.     That  defendants,  being  such  persons  as 

bad,  as  not 

specifying  any    aforesaid,  on  &c.,  with  force  and  arms,  at  &c.,  in  a  cer- 

offence  with  .  i  i  t         i  or  i    a         / 

legal  certainty,  tain  open  and  public  place  &c.,  frequented  &c.  (as 
before),  unlawfully  and  wickedly  did  meet  together  for 
the  purpose  and  with  the  intent  of  committing  and  per- 
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petrating  with  each  other,  openly,  lewdly  and  inde-^  Queen^t  Bench. 

cently,  in  the  said  public  place,  divers  nasty,  wicked,  [__ 

filthy,  lewd,  beastly,  unnatural  and  sodomitical  practices,     "^^  Qomw 
to  the  great  scandal  &c.  Row^o. 

Sd  count.  That  defendants,  being  such  persons  &c, 
on  &C.,  with  force  and  arms,  at  &c.,  unlawfully  and 
wickedly  did  meet  together  for  the  purpose  and  with 
the  intent  of  committing  and  perpetrating  with  each 
other  divers  nasty,  wicked,  filthy,  lewd,  beastly,  un- 
natural and  sodomitical  practices,  and  then  and  there 
unlawfully  and  wickedly  did  commit  and  perpetrate  with 
each  other  divers  such  practices  as  last  aforesaid,  to  the 
great  scandal  &c 

4th  count  That  defendants,  being  such  persons  &c., 
on  &C.,  with  force  and  arms,  at  &c.,  unlawfully  and 
wickedly  did  meet  together  for  the  purpose  and  with  the 
intent  of  committing  and  perpetrating  with  each  other 
divers  nasty,  w^icked,  filthy,  lewd,  beastly,  unnatural  and 
sodomitical  practices,  to  the  great  scandal  &c 

The  bill  being  found  by  the  grand  jury,  the  indict- 
ment was  removed  into  this  Court  On  the  trial,  before 
Lord  Denman  C.  J.,  at  the  sittings  in  Middlesex  after 
last  Hilary  term,  Thesiger  objected  to  the  form  of  the 
indictment.  The  Lord  Chief  Justice  allowed  the  case 
to  proceed,  reserving  to  the  defendant  any  advantage 
on  subsequent  motion  which  he  might  have  had  if  the 
objection  had  been  decided  upon  before  verdict  The 
defendant  Bowed  {a)  was  found  guilty  on  all  the  counts, 
and  was  now  brought  up  for  judgment. 

Thesiger  and  Clarkson  were  heard  in  arrest  of  judg- 
ment    No  one  of  the  counts  alleges  any  offence  with 

(a)  The  other  defendant  did  not  appear. 
N    3 
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proper  certainty.  The  first  count,  in  its  commencementy 
makes  no  charge  of  conspiracy,  or  oF  meeting  with  in* 
tent  to  commit  any  specified  misdemeanoar.  It  alleges 
that  the  parties  met  ^^  in  a  certain  open  and  public 
place  "  with  intent  *^  openly ''  (which  is  a  vague  expres- 
sion, and  not  equivalent  to  the  word  *'  publicly  **)  to 
commit  with  each  other  certain  acts,  which  are  described 
only  by  general  epithets.  So  far  no  legal  offence  is  stated. 
Then  it  is  alleged  that  they  did,  openly  and  indecently, 
commit  with  each  other,  in  the  sight  of  divers  of  the 
liege  subjects  being  in  the  said  public  place,  such  prac- 
tices as  aforesaid.  But  none  of  the  epithets  given  to 
them  have  any  legal  meaning.  Had  the  indictment 
stated  such  an  exposure  of  the  person  as  the  law  makes 
punishable,  or  an  assault  with  intent  to  commit  an  un- 
natural crime,  describing  it  in  legal  language,  the  charge 
could  have  been  understood.  Here  nothing  is  stated 
with  such  certainty  that,  if  the  defendant  were  again 
indicted  on  the  same  evidence  for  an  illegal  exposure, 
or  an  assault,  he  could  plead  auterfois  convict.  **  It  is 
laid  down  as  a  good  general  rule,  that  in  indictments'* 
^*  the  special  manner  of  the  whole  fact  ought  to  be  set 
forth  with  such  certainty,  that  it  may  judicially  appear 
to  the  Court  that  the  indictors  have  not  gone  upon  in- 
sufficient premises."  *<  An  indictment  accusing  a  man 
in  general  terms,  without  ascertaining  the  particular 
fact  laid  to  his  charge,  is  insufficient;  for  no  one 
can  know  what  defence  to  make  to  a  charge  which  is 
uncertain ;  nor  can  he  plead  it  in  bar  or  abatement  of  a 
subsequent  prosecution ;  neither  can  it  appear  that  the 
facts  given  in  evidence  against  a  defendant  on  such  a 
general  accusation  are  the  same  of  which  the  indictors 
have  accused  him;  nor  can  it  judicially  appear  to  the 


V.  VICTORIA.  188 

Court  what  punishment  is  proper  for  an  offence  so  Qveen*s  Bench. 
loosely  expressed;"  4fBac.  Abr.  311,  312.  (7th  ed.),  tit        ^^^^' 
hdichnent  (G).  1.,  and  4  Hawk.  P.  C.  pp.  27,  29  (7th     The  Quhw 
ed.).  Book  2.  c.  25.,  sects.  B7j  59,  citing,  among  other       Rowko. 
aDthorities,  the  Case  of  Lembro  and  Hamper  (a)  and 
Somerland*s  Case  (i).    Bex  v.  Haw  (c),  where  the  pro- 
secution was  for  scandalous  words  spoken  of  a  justice 
of  peace,  and  Bex  v.  BicAardson  {d)  and  Bex  v.  Biers  {e\ 
where   the  offence  was  conspiracy,    are   instances   in 
which   general  and  indefinite    allegations    have    been 
deemed  insu£5cient     In  Bex  v.  GiU  {g\  where  the  in- 
dictment was  held  good,  the  charge  of  conspiracy  was 
well  laid,  though  the  means  of  effecting  the  object  were 
not  stated. 

Sr  F.  Pollock^  Attorney  General,  Sir  W.  fV.  FdOetU 
Solicitor  General,  and  Bodkin^  contra.  The  form  here 
used  is  substantially  the  same  with  that  which  appears 
to  have  been  adopted  in  a  commitment  for  a  similar 
offence  (//)  published  in  4  ChitU  Crim.  Z.  69.  (2d  ed.). 
Some  of  the  epithets  here  given  to  the  word  *^  prac- 
tices''  may  be  indefinite;  but  it  is  sufficient  if  any  one 
implies  a  legal  offence :  the  word  *'  sodomitical  "  does 
so :  and  the  verdict  may  be  applied  to  any  of  the  words. 
[PaUeson  J.  When  the  offence  is  described  in  such  a 
variety  of  words  the  party  does  not  know  what  particular 
charge  he  has  to  meet.]     In  1  Stark.  Crim.  PL  144.  (2d 

(a)   Cro.  E&t,  147. 

(6)  Cr;  BMx,  201.  See  16  Fin.  Abr.  381.  tit.  Peijury,  (I)  pi.  S.,  in 
aarg. 

(c)  2  Stra.  699.  (d)  1  Moo.  i  Rob.  402. 

(e)  \  A.iE.  327.  (g)  2  B.  ^  Aid.  204. 

(A)  For  meeting  at  &c.  in  Vere  Street^  Clare  Market,  for  the  purpose  of 
committing,  and  then  and  there  committing,  &c. 
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ed.)  it  is  said  that  there  are  *'  many  instances  in  which, 
though  the  crime  rest  in  tendency  only,  it  may  be  de- 
scribed by  general  words,  without  specifying  the  means; 
this  happens  when  the  offence  is  a  conclusion  of  &ct  arts* 
ing  from  a  variety  of  circumstances  incapable  of  any  pre- 
cise definition.  These,  therefore,  are  to  be  regarded  as 
exceptions  to  the  general  rule,  from  the  necessity  of  the 
case."  Some  of  the  cases  of  solicitation,  afterwards  cited 
(pp.  144 — 148.),  exemplify  this.  IPatteson  J.  A  charge 
of  soliciting  to  divers  felonies  would  not  be  sufficient] 
In  Regina  v.  Peck  (a)  it  was  held  no  objection  to  an 
indictment  for  conspiracy  to  defraud  creditors  that  no 
particular  creditors  were  pointed  out  IPatteson  J.  It 
would  not  have  been  sufficient  to  say  that  the  defendants 
conspired  to  commit  divers  fraudulent  practices.]  The 
uncertainty  in  the  general  count  of  the  indictment  in  Bex 
V.  Biers  (i),  and  in  the  cases  adduced  in  4  Hawk.  P^  C. 
p.  29.  B.  2.  c.  25.  s.  59.,  far  exceeds  that  complained 
of  in  the  present  case.  Here  the  practices  are  alleged 
to  have  been  ^^sodomitical;"  and  the  parties  are  stated 
to  have  met  to  perpetrate  and  to  have  perpetrated  them 
in  a  public  place.  The  indictment  in  2  Chitt.  Crim. 
L.  48.,  for  keeping  an  exhibition  room  of  indecent 
prints,  is  not  more  precise  than  this.  In  indictments, 
as  in  other  documents,  it  is  for  the  jury,  as  Lord  Mam* 
Jield  said  in  Bex  v.  Home  {c\  "  to  construe  plain  words 
and  clear  allusions  to  matters  of  universal  notoriety, 
according  to  their  obvious  meaning,  and  as  every  body 
else  who  reads  must  understand  them."  The  strictness 
here  insisted  upon  would  make  it  impossible  to  frame  an 


(a)  9A.iE.  686. 
(c)  2  Cowp.  672.  68a 


(6)  \  A.^  E.  327. 
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indictment  for  the  kind  of  offence  in  question.     The  Queen's  Bench. 
present  form  has  been  in  use  twenty  years.  lS4f2. 

The  Quisw 

liesiger,  in  reply.  De  Grey  C.  J.  says  in  Rex  v.  Rowed. 
Home  (a)  (in  error) :  *<  The  charge  must  contain  such  a 
description  of  the  crime,  that  the  defendant  may  know 
what  crime  it  is  which  he  is  called  upon  to  answer ;  that 
the  jury  may  appear  to  be  warranted  in  their  conclusion 
of  *  guilty '  or  *  not  guilty '  upon  the  premises  delivered 
to  them ;  and  that  the  court  may  see  such  a  definite 
crime,  that  they  may  apply  the  punishment  which  the 
law  prescribes.^  The  indictment  here  does  not  furnish 
such  a  description.  The  form  may  have  been  in  use 
twenty  years;  but  no  instance  is  shewn  in  which  the 
Court  has  pronounced  a  decision  upon  it  The  pre- 
.  cedent  of  a  commitment  is  no  authority.  If  a  commit- 
ment were  bad,  but  the  depositions  clearly  shewed  an 
indictable  offence,  this  Court  would  not  discharge  the 
defendant  on  habeas  corpus.  Prosecutors  ought  not  to 
accumulate  in  a  count  a  number  of  words  implying 
charges  some  more  and  some  less  extensive,  and  then 
contend  that,  if  there  is  one  to  which  the  jury  can  apply 
the  evidence,  it  is  sufficient.  The  term  "  sodomitical " 
is  npt  known  in  our  statute  law.  It  is  argued  that, 
where  the  crime  lies  in  tendency,  a  latitude  in  statement 
must  be  allowed.  But,  though  an  attempt  to  commit 
felony  would  bq  a  misdemeanour,  it  would  not  be  suffi- 
cient to  charge  the  party  with  "felonious  practices." 
[Patteson  J.  The  words  "  with  each  other,"  here,  make 
the  charge  rather  more  definite ;  they  indicate  something 
to  be  done  between  the  particular  parties  at  the  time 

(a)  2  Cowp.  682. 
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mentioned.]  It  is  true  that  a  count  for  conspiracy 
is  good  if  it  shew  the  end  for  which  the  parties  con* 
spired,  though  the  means  be  not  stated:  but  still  the 
end  must  be  described  with  certainty.  In  the  cases 
cited  by  Mr.  Starkiey  1  Crim.Pl.  144.  et  seq.,  and  re- 
ferred to  on  the  other  side,  a  specific  act  was  stated ;  as» 
endeavouring  to  keep  away  a  material  witness ;  Rex  t. 
Lady  Ldvady  (a).  In  Regina  v.  DanieU  {b)  Holt  C  J. 
(after  having  observed  on  a  former  day  that  **a  con* 
spiracy  to  charge  one  with  a  bastard  child  is  indictable ; 
but  if  one  should  advise  another  to  do  it  without  more, 
it  would  not"(c))f  said  '^he  was  not  satisfied,  that  to 
seduce  one's  servant  away  was  indictable,  but  to  per- 
suade him  to  embezzle  his  master's  goods  was : "  and 
that  **  the  indictment  might  perhaps  be  for  the  evil  act 
of  persuading"  without  any  allegation  of  an  actual 
embezzlement  The  persuading  there  is  a  specific  act 
The  indictment  (in  2  Chit.  Cr.  L.  48  {d) )  for  keep- 
ing an  indecent  exhibition  alleges  a  definite  misde- 
meanor. Here  no  indictable  offence  is  stated :  nor  has 
it  been  attempted,  on  the  part  of  the  prosecution,  to 
define  the  misdemeanor  imputed.  Supposing  that  the 
word  **  sodomitical "  had  the  effect  ascribed  to  it,  the 
prosecutors  are  not  entitled  to  call  the  verdict  in  aid  as 
to  that  word,  because  die  indictment  was  objected  to 
before  verdict,  and  the  objection  reserved  as  having 
been  taken  at  that  time.  [^Paiteson  J.  An  objection  to 
the  indictment  cannot  be  taken  after  plea,  and  before 
verdict  If  the  objection  had  been  one  cured  after  ver- 
dict by  Stat  7  G.  4.  c.64.  «.  21.,  you  should  have  de- 


(a)  FUsg^b.  263.  122.  (6)  6  Mod.  99. 

(c)  See  Lord  KeiiyotCs  observation  on  this  dictum  in  Rex  v.  Higgins, 
2  East,  5.  17.  (d)  Ed.  2. 
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morred.]     The  indictment  is  bad  as  not  stating  any  QiMm*f  Bench, 
charge  with  certainty:  therefore  no  reference  to  the 
statute  is   necessary.     IPatieson  J.    I  do  not  see  that     "^^  Quimt 
the  statute  has  any  application  to  this  case.     Lord       Rowuk. 
JJenman  C.  J.    It  has  not;  and  the  benefit  of  objection 
was  claimed  and  given  at  the  trial  merely  as  matter  of 
caution.]     Rex  ▼.  Mason  (a),  where  an  indictment  for 
obtaining  money  by  false  pretences  was  held  bad  be- 
cause it  did  not  state  what  the  pretences  were,  is  an 
analogous  case  to  this. 

Lord  Denman  C.  J.  If  we  had  found  a  long  course 
of  precedents  charging  misdemeanor  in  this  form,  I 
think  we  might  have  held  the  indictment  sufficient :  but 
that  is  not  so.  The  allegation  here  is :  (His  Lordship 
then  read  the  first  count).  Now,  if  any  distinct  act  had 
been  charged,  shewing  the  intention  implied  by  the 
epithets  which  are  used,  I  think  the  indictment  would 
have  been  maintainable.  But,  as  framed,  it  is  too  ge- 
neral.    Judgment  must  be  arrested. 

Patteson  J.    I  cannot  distinguish  this  from  the  case 

of  an   indictment  charging    generally  treasonable  or 

fraudulent  practices.     It  is  stated  that  the  defendants 

^^mmitted  with  each  other  divers  "  nasty,  wicked,  filthy, 

lewd,   beastly,    unnatural  and  sodomitjcal   practices;" 

^ut   it  is  not  said  what  act  they  did.      We  cannot 

Isnow   by    these    general    terms   what  the   charge   is. 

Trom  such  words,  occurring  in  common  parlance,  we 

might  perhaps  infer  it;  but  in  a  legal  view  we  cannot. 

If  it  had  been  shewn  that  such  an  indictment  as  this 

(a)  2  r.  R.  581. 
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had  ever  been  before  the  Court,  and  a  conviction  upon 
it  upheld,  or  if  there  appeared  to  have  been  a  long 
series  of  precedents  in  the  same  form,  not  objected  to^ 
there  might  have  been  some  ground  of  argument  in 
favour  of  this  form.  But  we  do  not  find  that  such  has 
been  the  case.     Therefore  the  rule  must  be  absolute. 


Williams  J.  Up  to  the  allegation  that  the  defend- 
ants then  and  there  did  commit  &c.,  in  the  first  count, 
there  is  no  charge :  all  rests  in  intention :  and  the  latter 
part  of  the  count,  referring  to  that  which  precedes,  does 
not  imply  so  distinct  and  specific  a  charge  as,  on  legal 
principles,  we  can  notice.  The  same  objection  extends 
to  the  whole  indictment ;  and  I  therefore  think  it  is  not 
good  (a). . 

Rule  absolute  to  arrest  judgment 

(a)   Wighttnan  J.  had  left  the  Court. 


Monday^ 
May  9th. 


Lyon  Samuel  against  Nettleship. 


Whercapri-       JZELLY^  in  this  term,  obtained  a  rule  calling  on  the 

soner,  arrested     J\  ° 

at  the  suit  of  plaintiff  to  shew  cause  why  the  writ  of  habeas  corpus 

A.,  is  ordered 

bythelnsoWent  issued  in  this  cause  should  not  be  quashed  or  set  aside, 
to  be  dis-  and  why  the  defendant  should  not  be  committed  to  the 

as  to^e  debt'^    custody  of  the  keeper  of  the  Debtors'  Prison  for  London 
^tdebf  to  b^  and  Middlesex  in  the  city  of  London. 
discharged  after       gy  ^\^^  affidavits  in  support  of  the  rule  it  appeared 

a  Ume  named,  •'  ^*^  ^'^ 

and  to  be  con-    that,  on  5th  January  in  this  year,  the  defendant  was 

fined  during  ^ 

the  intenral 

within  the  walls  of  a  prison  named,  and  S,  thereupon  issues  a  capias,  upon  which  he  lodges 

a  detainer  in  the  said  prison,  the  prisoner  may  nevertheless,  under  star.  1  &  2  Vict,  c,  1 10. 

«.  85.,  remove  himself  by  liabeas  corpus  into  the  custody  of  the  marshal. 


f 
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arrested  at  the  suit  of  Thomas  Jefferyz^  and  committed  QMjeetCs  Bench. 
to  the  said  Debtors'  Prison.  On  6th  January,  he  filed  ^^^^' 
lis  petition  in  the  Insolvent  Debtors'  Court;  which  Samukl 
court,  on  17th  January ,  made  a  vesting  order.  On  21st  Nxttleshif. 
January  defendant  filed  his  schedule,  therein  stating  the 
present  plaintiff  to  be  his  creditor  (as  he  in  fact  was)  for 
452.  on  a  bill  of  exchange  of  which  defendant  was  ac- 
ceptor and  plaintiff  indorsee.  The  defendant,  on  his 
hearing,  was  opposed  on  behalf  of  the  plaintiff:  and 
aiterwards,  on  11th  March,  the  Court  ordered  that 
the  defendant  should  be  discharged  from  custody,  and 
entitled  to  the  benefit  &c.,  as  to  the  several  debts  &c., 
**  excepting  as  to  a  certain  debt  of  45/.,  due  from  the 
said  prisoner  to  Lyon  Samuel:  and,  forasmuch  as  it 
appears  to  the  said  Court  that  the  said  prisoner  hath 
contracted  the  said  last  mentioned  debt  of  Lyon  Samuel 
fraudulently,  it  is  adjudged  and  ordered  that  the  said 
prisoner  shall  be  discharged  from  custody,  and  entitled 
to  the  benefit  of  the  said  act,  as  to  the  said  last  men- 
tioned debt,  so  soon  as  the  said  prisoner  shall  have  been 
in  custody  at  the  suit  of  the  said  Lyon  Samuel,  creditor 
for  the  same  debt,  for  the  period  of  seven  calendar 
months,  to  be  computed  from  the  17tli  day  of  January 
last,  being  the  time  of  making  such  vesting  order  as 
aforesaid.  And  it  is  directed  that  the  said  prisoner 
shall  be  confined,  during  the  period  aforesaid,  within 
the  walls  of  the  said  prison,  and  not  within  the  rules  or 
liberties  thereof.'* 

Plaintiff,  on  12th  March,  sued  out  a  capias  (a)  against 
defendant,  indorsed  for  bail  for  45/.,  upon  an  affidavit  of 
the  debt  aforesaid;  and,  on  the  same  day,  lodged  it 

(a)  See  Growcock  v.  WaUer,  \\  A,  ^  E,  165. 
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with  the  sherifiP  of  Middlesex  ;  who,  on  the  same  day, 
detained  defendant  at  the  suit  of  plaintiff  in  the  Debtors' 
Prison. 

On  18th  March,  defendant  sued  out  a  habeas  corpus 
in  this  Court :  and  on  the  same  day  he  was  removed  from 
the  custody  of  the  sheriff  of  Middlesex,  and  committed 
by  Lord  Denman  C.  J.  to  the  Queen's  Bench  Prison, 
where  he  now  was  in  the  custody  of  the  Marshal.  It 
was  further  deposed  that  no  notice  of  the  intended  re« 
moval  had  been  given  to  the  plaintiff,  and  that  he  would 
have  opposed  the  removal  if  such  notice  had  been  given. 
An  affidavit  was  put  in,  in  opposition  to  the  rule,  to  the 
effect  that  the  course  pursued  was  conformable  to  the 
usual  practice. 


Erie  now  shewed  cause.  The  adjudication  of  the 
Court  of  Insolvent  Debtors  does  not,  properly  speaking, 
inflict  a  confinement :  it  gives  a  discharge,  which  how- 
ever, in  certain  cases  (as  here),  is  to  take  effect  only 
after  an  interval  named  in  the  adjudication.  In  all  other 
respects  a  prisoner  is  circumstanced  as  he  would  have 
been  if  no  adjudication  had  been  made.  The  words  of 
Stat.  1  &  2  Vict.  c.  110.  s.  85.  are,  "  That  in  all  cases 
where  it  shall  have  been  adjudged  that  any  such  pri- 
soner shall  be  so  discharged,  and  so  entitled  as  aforesaid, 
at  some  future  period,  such  prisoner  shall  be  subject 
and  liable  to  be  detained  in  prison,  and  to  be  arrested 
and  charged  in  custody  at  the  suit  of  any  one  or  more  of 
his  or  her  creditors  with  respect  to  whom  it  shall  have 
been  so  adjudged,  at  any  time  before  such  period  shall 
have  arrived,  in  the  same  manner  as  he  would  have  been 
suljject  and  liable  thereto  if  this  act  had  not  passed :  pro- 
vided nevertheless,  that  when  such  period  shall  have 
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arriyed  sach  prisoner  shall  be  entitled  to  the  benefit  Queen*s  Bench. 

and  protection  of  this  act,  notwithstanding  that  he  may 

bave  been  oat  of  actual  custody  during  all  or  any  part       Samuel 

of  the  time  subsequent  to  such  adjudication,  by  reason     NnT&KSHir. 

of  such  prisoner  not  having  been  arrested  or  detained 

doling  such  time  or  any  part  thereof.''     The  habeas 

oorpos  therefore  is  regular.      If  it  were  quashed,   it 

woold  follow   that  the  marshal  has    acted  illegally  in 

detaining  the  prisoner  from  the  18th  of  March. 

Kelfy  contri.     If  the  proceeding  under  this  habeas 
corpus  can  be  supported,  the  power  of  the  Court  of 
Insolrent   Debtors   will   in   effect   be    nullified.      The 
irords  of  sect.  85,  which  have  been  referred  to«  **  in  the 
same  manner  as  he  would  have  been  subject  and  liable 
thereto  if  this  ace  had  not  passed,"  mean  only  that  the 
creditor  is  not  to  lose  the  remedies  which  he  possessed 
independently  of  the  statute.     Sect.  81   directs  that  a 
prisoner  who  is  remanded,  as  the  prisoner  here  is,  may 
l)e  ordered,  if  the  Insolvent  Debtors'  Court  think  fit, 
to  be  confined  within  the  walb  of  the  prison  and  not 
^thin  rules.      And  here   the  adjudication  in   fact  is 
that  the  prisoner  *'  be  confined,  during  the  period  afore- 
said, within  the  walls  of  the  said  prison,  and  not  within 
the  rules  or  liberties  thereof."     That  cannot  be   en- 
forced, if  the  construction  of  sect.  85  for  which  the  de- 
fendant contends  be  correct.     It  might  as  well  be  said 
that  the  defendant  could  be  bailed.     [Paiteson  J.  I  do 
not  know  why  he  might  not.]     The  Judge  should  at 
any  rate  remand  to  the  original  prison.      IPatteson  J. 
Mr.  Chamock  (a)  remarks  on  the  eighty-first  section  as 

(•)  Treatise  on  Uie  Act  1  &  2  Vict,  c.  110.,  p.  113.  note  (f;> 
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follows.  **  Where  an  insolvent  is  detained  by  a  friendly 
creditor,  and  he  is  discharged  by  the  court  when  he 
shall  have  been  imprisoned  a  certain  period,  it  is  now  a 
common  practice  for  such  creditor  to  give  the  insolvent 
his  discharge  immediately  after  the  court  has  pro- 
nounced judgment  against  the  insolvent,  and  thus  render 
inoperative  the  judgment  of  the  court  so  &r  as  the 
public  is  concerned."]  That  applies  to  confinement  at 
the  suit  of  the  original  detaining  creditor.  Here  the 
prisoner  is  detained  on  the  capias  ad  respondendum 
issued  on  behalf  of  another  creditor,  for  the  purpose  of 
giving  to  the  latter  the  benefit  of  the  adjudication  of  the 
Court  of  Insolvent  Debtors.  [Patteson  J.  And  that 
capias  is  merely  for  the  custody  of  the  prisoner  until  he 
shall  have  given  bail,  or  made  deposit,  or  be  by  other 
lawful  means  discharged ;  stat.  2  &  3  ^.  4.  c.  39.  &  4. 
and  sched.  No.  4.]  The  only  alternative  under  which 
the  custody  can  now  cease  is  the  last,  that  is,  a  dis- 
charge by  the  expiration  of  the  time  assigned  for  his 
detention  by  the  adjudication  of  the  Court  for  relief  of 
Insolvent  Debtors. 


Patteson  J.  (a).  I  cannot  speculate  as  to  the  inten- 
tion of  the  legislature ;  the  words  of  sect.  85  appear  to 
me  to  be  quite  clear.  The  party  who  is  adjudged  to  be 
discharged  at  a  future  period  may  be  detained  and  ar- 
rested at  the  suit  of  any  creditor,  with  respect  to  whom 
it  has  been  so  adjudged,  *'  in  the  same  manner  as 
he  would  have  been  subject  and  liable  thereto  if  this 
act  had  not  passed."  If  the  act  had  not  passed,  the  cre- 
ditor could  only  have  sued  out  a  capias  ad  respondendum 


(a)  Lord  Denman  C.  J.  had  left  the  G>uit  during  the  •rgument. 
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to  hold  the  party  to  bail.   If  he  was  not  bailed,  he  would  Q»^^*t  Bench, 

1842 
have  remained  in  custody:  whether  he  was  bailed  or  '____ 


not,  the  action  would  have  gone  on :  and  the  creditor        Sampsl 
would  have  got  judgment,  and  might  have  issued  a  ca.     NtnLUHip. 
sa.     He  may  do  so  now,  if  the  prisoner  is  bailed ;  and 
then  nothing  that  I  know  of  will  discharge  the  prisoner 
till  the  expiration  of  the  seven  months. 

Williams  and  Wightman  Js.  concurred. 

Rule  discharged. 
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Jones,  Public  Officer  &c.,  against  Clabee. 

A  SSUMPSIT  by  the  plaintiff,  as  one  of  the  public 

officers  of  certain  persons  united  in  copartnership, 

by  the  name  of  THe  Sheffield  and  HaUamshire  Banking 

Company^  for  the  purpose  &c.     The  first  count  charged 


Saturday, 
Majf  14th. 

A  declaration 
on  a  written 
guarantee 
omitted,  in  the 
description  of 
the  contract, 
the  following 

cUuse.    "This  ^jj^t^  before  and  at  the  time  of  the  making  of  defendant's 

guarantee  is  *=* 

only  to  extend    promise  hereinafter  mentioned,  the  company  carried  on 

to  secure 

moneys  be-        the  business  of  bankers :   that  heretofore,  to  wit  1 7th 

coming  due  in  .  .•■./•»  i       •         i- 

respect  of  deal.  tMy  1840,  in  Consideration  ot  the  company  having  dis- 

incluuve  o^the  counted  bills,  or  advanced,  paid  or  earned  money,  for, 

cJptby^s^  to  or  from  one  William  Hutchinson^  and  agreeing  to 

(plaintiff )«« of  ^yg  Hutchinson  time  and  credit  for  payment  of  the 

awntten  notice   o  r  j 

from  me"  (the    same,  and  also  in  consideration  that  the  company  should 

guaranteemg 

party)  "todis-    thereafter  discount  bills,  or  advance,  pay  or  earn  money, 

continue  this 

guarantee."  for,  to  or  from  Hutchinsofij  defendant  then  promised  the 
variance.  Company  that  he,  defendant,  would  guarantee  and  pay 

ation  des^ibed   ^^  ^^^  Company  all  moneys  then  or  thereafter  to  be  due, 

the  consider- 

tion  of  the  guarantee  as  follows.  **  In  consideration  of  the  company**  (plaintiff)  *'  having 
discounted  bills,  or  advanced,  paid  or  earned  money,  for,  to  or  from  one  JT*.**  (the 
principal),  **  and  agreeing  to  give  H.  time  and  credit  for  payment  of  the  same,  and  alio 
in  consideration  that  the  company  should  thereafter  discount  bills,  or  advance,  pay  or 
earn  money,  for,  to  or  from  H.**  The  only  averment,  in  the  declaration,  of  performance 
by  plaintiff  was,  that  the  company  did  then,  to  wit  on  the  'day  &c.  of  defendant's  promise, 
and  on  divers  other  days  &c.  between  that  day  and  the  commencement  of  the  suit,  "  dis- 
count divers  other  bills,  and  advance,  pay  and  cam  divers  other  moneys,  for,  to  and 
from  H.f  to  a  large  amount,  to  wit  the  amount  of  $000/.,  and  exceeding  by  a  large  sum 
of  money,  to  wit  the  sum  of  lOOO/L,  all  the  moneys  paid**  &c.  by  H.,  and  also  exceeding 
the  amount  of  the  sum  guaranteed,  "  and  did  also  give  H.  time  and  credit  for  the  pay- 
ment of  the  said  several  moneys  amounting  to  the  said  stim  of  2000/.,  to  wit  for  a  reasonable 
time**  &c. 

Held,  on  motion  in  arrest  of  judgment,  that,  assuming  it  to  be  necessary  that  the  de- 
claration should  aver  the  giving  of  time  in  respect  of  the  dealings  before  the  guarantee, 
the  last  mentioned  averment  might,  after  verdict,  be  referred  to  those  dealings,  and  was 
not  necessarily  restricted  by  the  context  to  the  dealings  after  the  guarantee. 

(a)  The  Court  sat  in  banc  one  day  during  this  vacation. 
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to  wit  from  Hutchinsoti^  to  the  extent  or  SOO/. :  and,  for  QnsaCi  Bendk. 
the  considerations  aforesaid,  defendant  did  also  promise  ^  ^^^' 
and  agree  that  the  said  guarantee  should  be  a  running  Jones 
or  continuing  guarantee,  to  secure  the  balance  of  ac-  Clabkl 
count  for  the  time  being,  notwithstanding  payments  or 
receipts  on  either  side,  and  should  be  available  to  the 
company  notwithstanding  any  change  might  take  place 
in  the  company  by  the  death  or  retirement  of  any  of 
the  proprietors,  or  the  accession  of  new  proprietors. 
That  the  company,  confiding  in  the  said  promise  and 
guarantee  of  defendant,  did  then,  to  wit  on  the  day  and 
year  on  which  defendant  so  made  his  said  promise  as 
aforesaid,  and  on  divers  other  days  and  times  between 
that  day  and  the  commencement  of  this  suit,  discount 
divers  other  bills,  and  advance,  pay  and  earn  divers 
other  moneys,  for,  to  and  from  Hutchinson^  to  a  large 
amount,  to  wit  the  amount  of  2000Lj  and  exceeding  by  a 
lai]ge  sum  of  money,  to  wit  the  sum  of  1000/.,  all  the 
monies  paid  to,  and  had  and  received  by,  the  company 
by  and  from,  and  on  account  of,  Hutchinson^  and  also 
exceeding  the  said  sum  of  SOO/.,  which  defendant  so 
promised  to  guarantee  and  pay  to  the  company  as  afore- 
said ;  and  the  company  did  also  give  Hutchinson  *^  time 
and  credit  for  the  payment  of  the  said  several  moneys 
amounting  to  the  said  sum  of  2000/.,  to  wit  for  a  rea- 
sonable time,  to  wit  from  the  respective  times  of  the 
said  several  moneys  respectively  being  advanced,  paid 
and  earned  by  them,  for,  to  and  from  him,  and  be- 
coming due  to  them  for  discounting  bills  as  aforesaid, 
until  the  commencement  of  this  suit:  that  Hutchinson, 
although  he  \\as  afterwards,  to  wit  on  20th  January 
1841,  requested  by  the  company  so  to  do,  has  not  paid 

o  2 
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J to  the  said  company  on  account  and  by  reason  of  their  said 


JoNxs  advances,  transactions  and  dealings  to  and  with  him  as 
Claku.  aforesaid,  or  any  part  of  the  said  last  mentioned  sums : 
by  reason  of  all  which  several  premises  Hutchinson  was 
and  is  indebted  to  the  company  in  a  large  sum  of  money, 
to  wit  the  sum  of  lOOOZ. :  of  all  which  premises  defend- 
ant afterwards,  to  wit  &c.,  bad  notice,  and  was  then 
requested  by  the  company  to  pay  the  said  sum  of  SOOf. 
for  and  in  respect  of  the  said  monies  so  due  from 
Hutchinson  to  the  company  as  aforesaid,  according  to 
defendant's  said  promise  and  guarantee  in  that  be- 
half &c.  Breach :  non-payment  of  the  SOO/.,  or  any 
part  thereof,  to  the  company  by  defendant.  (There  was 
also  a  count  on  an  account  stated.) 

Plea:  Non  assumpsit     Issue  thereon. 

On  the  trial,  before  Coleridge  J.,  at  the  Middlesex  sit- 
tings after  Easter  term  1841,  the  plaintiff  proved  the 
giving  of  the  following  written  guarantee  by  the  defend- 
ant, signed  by  him. 

"  I,  the  undersigned,  JVilliam  St.  Thomas  Clarke^  of" 
&c.,  "  do  hereby  engage  with  the  company  of  pro- 
prietors of  the  Sheffield  and  Hallamshire  Bank  for  the 
time  being  that,  in  consideration  of  the  company  having 
discounted  bills,  or  advanced,  paid  or  earned  money, 
for,  to  or  from  William  Hutchinson^  of"  &c.,  "  and 
agreeing  to  give  him  time  and  credit  for  the  payment  of 
the  same ;  and  also  in  consideration  that  the  company 
shall  hereafler  discount  bills,  or  advance,  pay  or  earn 
money  for,  to  or  from  the  said  William  Hutchinson^  I 
will  guarantee  and  pay  to  the  company  all  moneys  now 
or  hereafter  to  be  due  to  it  from  the  said  William 
Hutchinson^  to  the  extent  of  SOO/.     This  guarantee  is 
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only  to  extend  to  secure  moneys  becoming  due  in  re-  Qveen^t  Bench. 

Sped  of  dealings  op  to,  and  inclusive  o^  the  day  of  ' 

the  receipt  by  the  manager  of  the  bank  of  a  written  J*"*" 
notice  from  me  to  discontinue  this  guarantee.  It  is  also  CtARn. 
intended  to  be  a  running  or  continuing  guarantee,  to 
secure  the  balance  of  account  for  the  time  being,  not- 
withstanding payments  or  receipts  on  either  side,  and  is 
to  be  available  to  the  company  of  proprietors  for  the 
time  being,  notwithstanding  any  change  may  take  place 
in  the  company  by  the  death  or  retirement  of  any  of 
the  proprietors,  or  the  accession  of  new  proprietors. 
Dated''  &c  (17th  Jufy  1840). 

The  defendant's  counsel  objected  that  a  variance  ap- 
peared ;  inasmuch  as  the  contract  in  the  declaration  did 
not  contain-  the  clause  for  limiting  the  guarantee  by  a 
written  notice  from  the  defendant.  The  learned  judge 
overruled  the  objection ;  and  a  verdict  was  found  for  the 
plaintiff  on  the  issue  upon  the  first  count. 

Pashley^  in  last  Trinity  term,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  of  the  alleged  variance ;  or  for 
arresting  the  judgment,  on  the  ground  that  the  declar- 
ation did  not  aver  that  the  company  had  in  fact  given 
time  and  credit  to  Hutchinson  for  the  discounts,  ad- 
vances, payments  and  earnings  antecedent  to  the 
guarantee. 

Fortescue  now  shewed  cause.  First,  as  to  the  ques- 
tion of  variance.  The  declaration  states  the  effect  of 
the  contract  of  guarantee,  though  it  does  not  set  forth 
the  actual  instrument :  it  was  not  necessary  to  set  forth 
a  power  of  revocation,  which  is  necessarily  implied  in 
every  such  contract,  as  was  assumed  in  Mason  v.  Pt^it- 
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ckard  (a)  and  Melville  v.  Hayden  (6).  It  may  be  said, 
however,  that  the  clause  makes  the  revocation  take 
effect  from  the  receipt  of  a  written  notice  only.  Bat, 
if  so,  its  effect  is  merely  to  enlarge  the  defendant's 
liability:  it  is  then  equivalent  to  a  proviso  that  the 
defendant  shall  not  be  able  to  revoke  his  guarantee 
except  by  writing.  It  was  not  necessary  that  the 
declaration  should  set  out  such  a  proviso,  merely 
operating  for  the  benefit  of  the  plaintiff  by  excloding 
a  particular  method  of  closing  the  guarantee.  The 
plaintiff  has  only  to  shew  the  defendant's  liabiliQr»  not 
overstating  it;  but  he  may  understate  it,  provided  he 
shew  all  that  is  necessary  to  his  claim;  Handfbrd  v. 
Palmer  (c),  Baptiste  v.  C(Mold  {d).  IPatteson  J.  Sup- 
pose you  had  set  out  the  instrument  in  full  exactly; 
how  should  you  have  averred  the  performance  of  the 
condition  precedent?]  No  averment  would  have  been 
necessary  in  respect  of  this  clause :  none  could  be  made 
except  one  negativing  the  notice :  but,  in  such  a  case, 
it  is  for  the  defendant  to  allege  the  notice  affirmatively, 
if  it  has  been  given. 

Secondly,  as  to  the  motion  in  arrest  of  judgment. 
The  performance  of  the  agreement  to  give  Hutchinum 
time  and  credit  for  payment  of  the  prior  debts  is  suffi- 
ciently averred,  at  least  to  meet  an  objection  taken  afier 
verdict  It  is  averred  that  the  company  gave  Hutching 
son  **  time  and  credit  for  the  payment  of  the  said 
several  moneys  amounting  to  the  said  sum  of  2000/.,  to 
wit  for  a  reasonable  time." 


Pashleyj  contra.     First,  to  as  the  question  of  variance. 
The  proviso  limits  the  guarantee  to  such  dealings  as 

(a)  12  Eattt  S27.     S,  O,  at  N.  P.,  2  Cumpb.  436. 

(6)  ZB.iAld.  593.  (c)  2  Br,  ^  B.  359. 

{d)  \  B.i  P.  7. 
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irritten  notice  inclusively.     Even  assuming  that,  without  |__ 

this  clause,  a  notice  might  have  been  given  by  the  de-  Jomxs 
fendant,  terminating  his  liability,  it  would  be  necessary,  Cijirks. 
if  such  a  clause  were  set  out,  to  bring  the  dealings  af- 
firmatively within  the  period :  that  shews  that  the  clause 
should  appear  in  the  declaration.  Handford  v.  Palmer  (a) 
decides  only  that  the  declaration  need  not  state  what  is 
necessarily  implied  in  the  matter  set  ont :  and  Baptiste  v. 
Cobbold  {b)  proves  only  that  that  which  is  immaterial  to 
the  contract  on  which  the  action  is  brought  need  not 
appear.  Tlie  cases  on  this  subject  are  collected  in 
1  Ciiit.  PL  809,  810  (6th  ed.).  Vavasour  v.  Ormrod  {c) 
decides  that  an  exception,  qualifying  the  liability  in  a 
particular  event,  should  be  set  •out,  even  if  the  event 
has  not  happened,  if  such  exception  be  contained, 
though  only  by  reference,  in  the  body  of  the  contract 
imposing  such  liability.  [Coleridge  J.  Suppose  you  were 
sued  for  rent  on  a  lease  providing  that,  in  one  particular 
event,  you  should  pay  double  rent:  could  not  the  plain- 
tiff proceed  for  single  rent  without  setting  out  the  pro- 
viso?] An  avowry  understating  the  reservation  of 
rent  would  fail,  upon  a  plea  of  non  tenuit.  [Cole^ 
ridge  J.  That  is  an  actual  misstatement.]  Here  the 
defendant  could  not  crave  oyer :  he  has  no  opportunity, 
Bi  this  declaration  is  framed,  of  raising  the  question  of 
fact  as  to  the  notice.  The  distinction  pointed  out  in  the 
books  is  that  between  an  incorporated  proviso  and  an 
exception  subsequent,  as  pointed  out  in  Spieres  v.  Par^ 
ker  (d).  White  v.  Wilson  (e)  also  illustrates  the  rule  on 

(a)  2  Br.  ^  B.  359.  (6)  \  B.  ^  P.  7. 

(c)  6  B.  i  C.  430.     Compare  Ward  v.  Birdy  2  Chit.  R.  582. ;  Shaw 
▼.  Poynier,  2  ji.  f  E.  312.  323. 
id)  1  T.  B.  141.  (e)  2B.i:  P.  116. 

O    4f 
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this  point  But,  further,  it  has  never  been  decided  tbat^ 
without  such  an  express  proviso,  the  party  guarantee- 
ing can  recal  his  liability.  [Lord  Denman  C.  J.  In  the 
report  of  Mason  v.  Prilckard  (a)  at  Nisi  Prius,  Wood  B. 
b  reported  as  sayhig,  *^  Perhaps  the  defendant  might  ^ 
have  got  rid  of  his  liability  for  any  goods  to  be  subse- 
quently furnished  to  his  brother,  by  giving  the  de- 
fendant notice  that  he  would  be  no  longer  responsible.'^ 
The  point  has  not  been  decided.  [Lord  Denman  C.  J. 
Must  the  liability  endure  for  the  life  of  the  party?] 
There  is  usually  an  express  limitation  in  respect  of 
amount  In  Mason  v.  Prilckard  {b)  the  decision  was 
merely  that  the  guarantee  there  did  continue:  and  in 
Melville  v.  Hayden{c)  it  was  only  decided  that  the 
guarantee,  by  its  terms,  was  not  a  continuing  gua- 
rantee. 

Secondly,  the  declaration  does  not  shew  a  perform- 
ance of  the  agreement  to  give  time  for  the  former  ad- 
vances. Those  advances  themselves  were  not  made  at  the 
defendant's  request,  and  tlierefore  are  not  in  themselves 
a  consideration  ;  note  (1)  to  Osborne  v.  Rogers  {d) :  and 
the  guarantee  must  itself  express  the  consideration  db* 
tinctly  as  declared  upon ;  Raikes  v.  Todd  (e) ;  whence  it 
results  that  the  allegation  of  performance  must  follow 
the  guarantee  exactly.  The  only  allegation  here  b  that 
time  was  given  *^  for  the  payment  of  the  said  several 
moneys  amounting  to  the  said  sum  of  2000/."  These 
are,  as  appears  by  the  preceding  part  of  the  declaration, 
the  sums  advanced  between  the  day  of  the  guarantee 


(a)  2  Campb,  436. 

(6)  12  East,  227.      S,  C,  at  N.  P.,  2  Campb.  436. 

(c)  3  B.^  Aid.  593. 

(d)  1  Wms.  Saund.  264.     See  Rotcoria  i.  Thomas,  post,  p.  234. 

(e)  6A.^E.  846. 
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preceding    part  the  2000/.  is   no  otherwise  mentioned  [___ 

than  under  a  videlicet.]  In  the  averment  which  is  said  to        ^^^^ 

shew  performance  the  amount  is  named,  without  a  vi-       Cla&kx. 

delicet,  as  matter  of  description;  and  express  reference 

is  made  to  the  earlier  part :  the  amount  named  in  the 

earlier  part   is  thus  made   material,   though  under   a 

videlicet,  as  identifying  the  sum  in  respect  of  which  time 

was  given.     The  omission  of  the  allegation  cannot  be 

cured  by  verdict,  inasmuch  as  that  which  is  not  alleged 

is  essential  to  the  right  of  action ;  Stephen  on  Pleadings 

p.  161  &c.  (5th  edit);  note  (I)  to  Stennely.  Hogg  (a). 

Jjovd  Denman  C.  J.    I  think  there  is  no  variance. 
Mr.  Chitty  lays  down  that  whatever  part  of  the  contract 
qualifies  the  defendant's  liability  must  be  set  out  (b). 
But  here  the  liability  is  not  qualified :  without  such  a 
clause,  a  party  giving  a  guarantee  may  revoke  at  any 
time.      The  mention  of  the  written  notice,  therefore, 
operated  only  to  extend  the  defendant's  liability,  by 
debarring  him  from  putting  an  end  to  it  by  a  verbal 
notice.      As  to  the  other  point,  perhaps  in    absolute 
strictness   Mr.  PasHlej/s    argument  is    correct.      One 
naturally  refers  the  allegation  of  performance  to  those 
sums  which  correspond  with  the  amount  by  which  the 
allegation  of  performance  gives  the  description.     But, 
when  we  take  all  that  is  alleged  before,  and  find  that 
the  first   mention  of  the  2000/.  is  under  a  videlicet, 
and  is  immediately  followed  by  the  mention  of  a  sum 
of  1000/.,  also  under  a  videlicet,  included  in  and  form- 
ing part  of  the  2000/.,  we  may  consider  that  this  is  not 

(a)  1  Wmu  Saund,  228  6.     See  Dams  v.  Black,  1  Q.  B,  90a 
{h)  1  ChU,  PL  309.  6Ui  ed. 
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laid  as  an  exact  description  of  the  sum.  Certainly  the 
words  *<  said  sum  of  2000/.",  in  the  allegation  of  per- 
formance, raise  a  difficulty :  but  that  may  be  got  over 
by  considering  the  words  to  identify,  not  the  actual 
moneys  advanced,  but  the  amount  of  them,  with  the 
amount  of  the  sums  advanced  since  the  guarantee.  I 
do  not  say  that  the  objection  might  not  have  prevailed 
on  special  demurrer. 


Patteson  J.  There  was  a  decision  by  Lord  Giffbrd 
on  a  question  of  variance,  in  HiU  v.  Sanders  {a);  where, 
in  an  action  of  covenant  for  rent,  the  lease  was  described 
as  granted  for  twenty  one  years ;  but  the  evidence  was  of 
a  lease  for  twenty  one  years  determinable  at  the  end 
of  seven  or  fourteen  years,  at  the  option  of  either 
party.  This  Lord  Giffbrd  held  to  be  no  variance. 
That  case  resembles  this  very  much ;  for  the  objection 
was,  that  the  declaration  took  no  notice  of  the  de- 
fendant's power  of  determining  the  lease.  It  was,  in- 
deed, only  a  decision  at  Nisi  Prius :  but,  if  that  had 
been  wrong,  the  defendant,  who  lost  the  verdict,  might 
have  moved  for  a  new  trial ;  and  it  is  observable  that 
there  was  no  indisposition  to  litigation ;  for  on  another 
part  of  the  record  there  was  a  demurrer,  which  was 
decided,  and  error  was  brought  on  the  decision  (6). 
And  really  I  think  that  here  is  no  variance ;  for  I  can- 
not see  what  it  was  thrown  on  the  plaintiff  to  aver  or 
prove.  If  the  guarantee  had  been  limited  in  its  con- 
tinuance by  the  duration  of  something  else,  then  the 

ia)  I  ai  p.  so. 

(6)  Hill  T.  Saunders,  2  Jhng,  1 1 2.  Affirmed  on  error,  Hill  t.  Saunders, 
4  B.  §f  C.  529.  The  defendant  obtained  judgment  on  the  demurrer  on 
the  28th  May  1824,  in  the  Common  Pleas.  The  trial  took  place  on 
February  2d,  in  the  same  year. 
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plaintiff  would  have  had  to  shew  the  duration ;  and   Queen's  Bench. 
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omitting  the  limitation  would  therefore  have  made  a    ' 

variance.     But  here  nothing  is  omitted  except  the  re-        Jo''" 

servation  of  a  power  to  determine  the  liability.     As  to       Clarks. 

the  other  point,  the  contract  in  the  declaration  is  upon 

two  considerations.     The  first  of  these  is  that  the  plain- 

ti£^  having  discounted  bills  and  advanced  money,  agrees 

to  give  time  for  payment  of  the  same.     Certainly  the 

declaration  does  not  expressly  aver  giving  time  as  to 

these  discounted  bills,  or  these  sums  advanced.     But, 

first,    I  do  not  know  that  this  was  necessary :  for  bU 

this  part  of  the  debt  may  have  been  paid  off  long  ago : 

and,  secondly,  if  such  an  averment  was  necessary,  there 

is  matter  enough  from  which,  on  a  motion  in  arrest  of 

Judgment,  we  may  collect  a  sufficient  averment  in  thb 

respect.     On  special  demurrer  the  case  would  be  very 

different     We  are  asked   to  construe  the  allegation 

strictly  on  account  of  the  word  *<  said."     But  I  think 

^e  may  put   upon   this  the   interpretation  which  my 

Lord  has  suggested.     I  am,  however,  by  no  means 

certain  that  the  all^ation  was  wanted  at  all. 

Coleridge  J.  (a)  concurred. 

Rule  discharged. 

(a)   WUHams  J.  was  absent 
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ARGUED  AND   DETERMINED 


THE    QUEEN^S    BENCH, 


TRINITY  TERM  AND  VACATION, 

V,  &  VI.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  and 
Vacation  were 
Lord  Denman  C.  J.  Williams  J. 

Patteson  J.  Coleridge  J. 


The  Queen  against  The  Inhabitants  of  the  Parish 
of  St.  Martin  in  the  Fields. 

The  proprietors  ^^N  appeal  by  Angela  Burdett  Coutts  against  a  poor 
Theatre  de-  rate  (d)  for  the  parish  of  St.  Martin  in  the  Fields^ 

term  of  yews,     the  sessions  ordered  the  rate  to  be  amended  by  striking 

at  a  nominal 

rent,  a  private  box,  with  the  power  of  exclusively  occupying  it  upon  the  nights  on  which 
there  should  be  performances.  The  proprietors  had  also  access  to  the  box,  but  not  the 
right  of  occupying  it  during  the  performance:  and  they  were  entitled  and  bound  to 
perform  the  repairs  upon  it. 

Held  that  the  lessee  was  rateable  to  the  poor  for  the  occupation  of  the  box,  under  an 
act  (10  G.3.  c  75.)  which  authorized  the  making  rates  on  all  persons  who  should  in- 
habit, hold,  occupy,  possess  or  enjoy  any  land,  liouse,  shop,  wharf,  warehouse,  or  any 
other  building,  tenement,  or  hereditament. 

Although  the  company  of  proprietors  were  rated  for  the  theatre  generally. 

(a)  The  assessment  was  contained  in  several  columns:   the  material 
entries,  and  the  heads  under  which  they  appeared,  were :  **  Name  of 
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ODt  the  appellant's  name,  subject  to  the  opinion  of  this   Queen's  Bench, 
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Court  upon  the  following  case. 

By  the  rate  in  question,  the  proprietors  of  the  Theatre     "^^  Qumw 
Uoyal  Drury  Lane  were  assessed  as  follows:  T?ie  Theatre    The  Inhabit- 

^  ^  ante  of 

Royal  Drury  Lane  Compam/j   for   the   theatre   royal,    St.  M^aTm's 
1800^    And  the  appellant  as  follows:  Angela  Btardett 
CouiiSj  for  box,  100/. 

The  box  in  question  is  in  the  parish  of  St.  Martin  in 
the  Fields;  and  the  rate  was  duly  made,  allowed  and 
published,  pursuant  to  a  local  act  of  parliament,  10  G.  3. 
c  75  (a). 

By  indenture  of  21st  February  1795,  Richard  Brifidey 
Sheridan  and  Thomas  Linley,  proprietors  of  the  New 


occupier,  Angela  Burdett  Couitt,''  **  Description  of  property  &c,  Box 
in  Theatre  Royal."  **  Name  or  situation  of  property,  Little  Russell 
Street."  <*  Grots  estimated  rental,  120^"  <*  Rateable  value,  100^** 
**  Rate,  at  4d  in  the  pound,  IL  ISs,  4<L'* 

(a)  "  For  building  a  workhouse   in  the  parish  of  St,  Martin  m  the 
^Tieldsy  wiUiin  the  liberty  of  Westminster  in  the  county  of  Middlesex,'* 

Sect.  13  enacte  **  That  the  churchwardens,  overseers  of  the  poor,  vestry- 
men, constables,  and  other  ancient  inhabitants  of  the  said  parish,  are 
liereby  authoriied  and  required  to  assemble  and  meet  together  in  the 
^restry  room  of  the  said  parish  twice  or  oftener  in  every  year  (if  occasion 
shall  require),  due  notice  having  been  given  in  the  parish  church  on  the 
preceding  Sunday  before  such  meeting ;  and  they,  or  the  major  part  of 
them  so  assembled,  shall  make  one  or  more  rate  or  rates,  assessment  or 
assessments,  for  and  towards  the  relief  of  the  poor,  and  for  the  several 
purposes  of  this  act,  upon  all  and  every  person  or  persons  who  do  or  shall 
inhabit,  bold,  occupy,  possess,  or  enjoy  any  land,  house,  shop,  wharf, 
warehouse,  or  any  other  building,  tenement,  or  hereditament,  or  any 
other  person  or  persons  who  by  law  is  or  are  chargeable  and  assessable  for 
and  towards  the  relief  of  the  poor,  as  the  said  churchwardens,  overseers 
of  the  poor,  vestrymen,  constables,  and  other  ancient  inhabitants  of  the 
said  parish,  or  the  major  part  of  them,  at  such  meeting  or  meetings,  shall 
think  proper  to  be  rated  and  assessed ;  which  said  rates  or  assessments  so 
to  be  made  shall  be  allowed  by  two  of  his  Majesty's  justices  of  the  peace 
for  the  dty  and  liberty  of  Westminster,  and  notice  thereof  shall  be  given 
in  the  parish  cburch  the  Sunday  next  afU;r  the  same  shall  have  been  so 
sUowed." 
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]__    paid  by  the  late  Thomas  Coutts  Esq.,  did  grant,  bar- 

The  QuBUf     guin^  sell  and  demise,  for  the  term  of  100  years,  at  a 

The  iniMbit-    peppercorn  rent,  unto  him,  the  said  Thomas  OmtU^  his 

ante  of 

St.  MAsmi'ft  executors,  &c^  all  that  box  marked  &a,  on  the  south 
'  side  or  Prince's  side  of  the  New  Theatre  Royal  Drury 
Lane,  in  the  county  of  Middlesex^  being  directly  and 
immediately  under  the  box  called  the  stage  box  &&  (the 
dimensions  were  then  stated),  and  also  all  that  vacant 
space  or  passage  containing  eight  feet  four  inches  or 
thereabouts,  lying  immediately  between  the  back  part  of 
the  same  box  thereby  demised  and  the  wall  of  the  said 
Theatre,  the  said  vacant  space,  so  lying  behind  the  said 
box,  to  be  made  and  converted  into  a  room,  and  fitted 
up  and  finished  by  and  at  the  expense  of  the  said  22.  B. 
S.  and  T.  2/.,  their  executors,  &c.,  for  the  sole  and  ex- 
clusive use  of  the  said  T.  Coutts^  his  executors,  &c.,  as 
thereinafter  mentioned  and  expressed ;  and  also  full  and 
free  liberty  of  ingress,  &c.  (The  case  then  stated  the 
particulars  of  the  privilege  granted :  which  it  is  unneces- 
sary to  set  forth  here,  as  the  case  turned  entirely  on  the 
subsequent  lease). 

The  said  indenture  having  been  duly  executed,  the 
said  T.  Coutts  took  possession  of,  and  occupied  and  en- 
joyed, the  said  box,  and  was  possessed  thereof,  pursuant 
to  the  terms,  conditions  and  covenants  of  the  said  inden- 
ture, until  1809,  when  the  said  New  Theatre  Royal, 
Drwy  Lane,  was  destroyed  by  6  re. 

In  the  year  1812,  a  new  theatre  was  erected,  under 
the  powers  of  two  acts  {a)  of  the  50  and  52  G.  3.,  by 

(a)  Stat  50  G.S.  c  ccziv.,  local  and  personal,  public :  **  For  re> 
building  the  late  Theatre  Royal  Drwy  Lant,  upon  the  conditiona,  and 
under  the  regulations  therein  mentioned.**     Stat.  52  6.  3.  c  xix.,  local 
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^^bicb  the  proprietors  of  the  theatre  were  incorporated.  Queen's  Bench. 
^nd,  on  27th  August  1812,  an  indenture  was  executed, 

between  the  committee  of  the  Theatre  Royal  Drury  TheQoMK 

Xjame  Company  of  proprietorsj  and  the  said   T.  CouttSy  The  Inhabit. 

antt  of 

by  which,  after  reciting  the  ^destruction  and  the  re-    Sr.  Martiu's 
erection  of  the  theatre  under  the  provisions  of  the  said 
surts,  and  the  power  of  the  said  committee  to  grant 
leases  of  any  boxes  in  the  new  theatre  in  the  nature  of 
private  boxes,  with  an  exclusive  right  of  admission  to 
such  boxes  on  every  night  of  theatrical  performance, 
and  reciting  the  claims  of  the  said  T,  Coutts  to  a  private 
box  in  the  said  new  theatre,  and  the  agreement  of  the 
committee  that,  in  lieu  and  compensation  of  all  claims 
in  respect  of  such  former  box  so  purchased  by  the  said 
T.  CouttSj  and  in  consideration  of  SOOO/.  to  be  paid  by 
the  said  T.  Coutts,  a  private  box  should  be  granted  and 
demised   to  him,  his  executors,  &c.,  it  was  witnessed 
that,  in  pursuance  of  the  said  agreement,  and  in  con- 
sideration of  the  premises,  and  of  SOOO/.  to  the  said 
committee  paid  by  the  said  T.  Coutts^  the  said  com- 
mittee, in  pursuance  of  the  powers  to  them  given  by  the 
said  acts  of  parliament,  and  of  all  other  powers  enabling 
them  in  that  behalf,  did  bargain,  sell,  demise  and  lease 
to  the  said  T,  Coutts,  his  executors,  &c.,  all  that  newly 
erected  whole  and  entire  box  in  the  said  newly  erected 
Theatre  Royal  Drury  Lane,  situate  and  being  on  the 
ground  tier,  &c.,  and  also  the  lobby,  and  the  small  room 
adjoining  to  and  communicating  therewith,  situate  be- 
hind the  said  newly  erected  private  box,  and  the  free 
and  exclusive  use  and  enjoyment  thereof,  and  of  every 
part  thereof,  respectively,  together  with  the  full  and  free 

ind  personal,  public :  <*  For  altering  and  enlarging  the  powers  of  an 
act  of  bb  present  Majesty,  for  rebuilding  the  late  Theatre  Royal  Drury 
Ltmer 
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Volume  in.     liberty  of  ingress,  egress,  regress,  way  and  passage,  into 
1__   and  from  the  said  theatre,  and  to  and  from  the  said  box 


The  QussN     g^j  room,  every  evening  and  night  upon  which  any 
The  Inhabit-    public   entertainment,   whether   theatrical   or   musical, 

ants  of 

St.  Martix*8    should  be  exhibited  in  the  said  theatre,  to  and  for  the 

iw  THE  Fields.        . ,  ^  ^  ,  .  «  ^  •  -. 

said  7.  CouitSf  his  executors,  &c«,  or  for  any  number  of 
persons  by  his  or  their  order  or  authority,  not  exceeding 
in  any  one  night  or  time  of  performance  the  number  of 
eight,  and  who  should  respectively  be  entitled  to  ad- 
mission thereto  upon  producing  to  the  door  keeper,  at 
the  private  box  door  of  the  said  theatre,  a  ticket  be- 
longing to  such  box,  or  a  note  or  order  in  writing 
under  the  hand  of  the  said  T.  Couits,  his  executors,  &c., 
for  his,  her  or  their  admission,  respectively ;  and  also 
all  rights,  &c.(a) ;  excepting  and  always  reserving  out  of 
this  demise  unto  the  said  company  of  proprietors,  their 
successors   and  assigns,    free  liberty,  at  all  times,  to 
paint,  decorate,  and  make  such  alterations  in,  the  front 
of  the  said  private  box,  for  the  purpose  of  making  the 
same  uniform  and  like  the  fronts  of  the  other  private 
boxes  in  the  said  theatre,  as  the  committee  of  manage- 
ment for  the  time  being  of  the  said  company  of  pro- 
prietors should  from  time  to  time  think  proper;  and 
excepting  always,  and  subject  to,  such  regulations,  from 
time  to  time  to  be  made  by  such  committee  for  the  time 
being,  as  should  be  made  by  them   respecting  other 
private  boxes  in  the  said  theatre:  but  so  as  such  re- 
gulations did  not  prevent  or  hinder  the  said  T.  Cotdtts, 
his  executors,  &c.,  from  enjoying  the  exclusive  liberty 
and    use  of  the  said   private  box  and  room,  with  all 
rights  and  privileges  thereto  belonging  or  appertaining, 
in  the  maimer   thereby  intended  and  expressed  to  be 

(a)  So  in  the  case. 
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granted  and  demised.     To  hold  the  same  (except  as  QtMvn*^  Bench. 


1842. 


before  excepted)  unto  the  said  T.  CouitSj  his  executors, 
&C.,  from  the  Ist  of  October  then  next  for  eighty  two     '^**«  Q"««" 
years  and  one  quarter,  to  commence  from  29th  Sep-    The  inhabit- 
iember  then  next ;  yielding  and  paying  the  yearly  rent    Sr.  MAknN'i 
of  Id.     This  indenture  also  contained  covenants  for 
quiet  enjoyment:   and,  by  the  lessors,  at  their  own 
eypence^  during  the  said  term,  to  preserve  the  said 
box  and  room  thereby  demised  for  the  sole  and  exclu- 
sive use  and  accommodation  of  the  said  T.  Couits,  his 
executors,  &c.,  and  such  other  persons  as  thereinbefore 
named,  and  repair,  ornament  and  finish  the  same  in 
the  same  manner  as  the  private  boxes  and  rooms  ad- 
joining thereto:  and,  in  case  of  destruction  by  fire  of 
the  said  new  theatre,  or  any  other  theatre  to  be  erected 
on  the  site  thereof,  or  that  it  should  be  necessary  to 
iQake  any  alterations  in  the  same  which  should  interfere 
^Jth  the  full  and  free  use  and  enjoyment  of  the  said 
'h^x,  room  and  premises,  then,  upon  the  reedification  of 
^Uch  theatre,  and  in  the  meantime  and  during  the  pro* 
Stress  thereof,  a  box  and  retiring  room,  with  all  proper 
Conveniences,  in  the  said  theatre,  or  such  new  erected 
^Heatre,  and  also  a  box  with  such  accommodations  as  it 
^tiould  be  in  the  power  of  the  said  company  to  provide 
^^  such  other  theatre  as  during  the  erection  thereof 
^liould   be  opened  for  public  performances,  should  be 
appropriated  for  the  exclusive  use  of  the  said  T.  Cotttis, 
His  executors,  &c.,  in  lieu  of  the  said  box,  room  and  pre- 
^^ises  thereby  demised,  and  be  held  by  him  and  them 
tender  the  same  privileges  as  were  granted  in  respect  of 
Xbe  said  demised  box,  room  and  premises.     There  was 
^Iso  a  covenant  from  the  said  T.  CouttSy  his  executors,  &c., 
not  to  line  or  hang  the  front  of  the  said  box,  or  do  any 
thing  to  interfere  with  the  uniformity  of  the  said  theatre. 
VOL.  III.   N.  s.  P 
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Volume  in.  After  the  execution  of  tbesaid  last  mentioned  indenture, 

_^__  the  said  T.  Coutts  took  possession  of  the  last  mentioned 

The  QuxiN  \^j^^  room  and  premises,  and,  according  to  the  terms, 

Tiie  Inhabit-  ^c.,  of  that  indenture,  the  said   T.  Coutts^  during  his 

ants  of 

St.  Martin's    life,  had  the  use  and  enjoyment  thereof:  and  the  appel- 

IK  tHM,  Fields.  ,  iii 

lant,  at  the  time  of  the  makmg  of  the  rate,  had,  and  now 
has,  the  use  and  enjoyment  thereof  according  to  the 
provisoes,  terms,  &&,  of  the  said  indenture. 

The  said  box  and  room  are  placed  upon  a  lerel  with 
the  stage,  and  form  a  component  part  of  the  theatre, 
which  is  in  the  occupation,  and  under  the  management,  of 
parties  to  whom  it  is  let  by  the  Company  of  Proprietors^ 
The  occupiers  and  managers  have  access  to  the  said 
box  and  room  from  the  other  parts  of  the  building,  by 
internal  doors,  of  which  they  keep  the  keys.  The 
approach  to  the  box  and  room  from  the  street  is  by  an 
outer  door,  which  opens  to  a  staircase,  by  which  stair- 
case persons  going  to  other  private  boxes  in  the  theatre 
(some  of  which  are  let  nightly  by  the  occupiers  and 
managers  of  the  theatre)  ascend  to  those  boxes.  The 
outer  door  next  to  the  street,  and  also  the  staircase,  are 
under  the  controul  of  the  occupiers  and  managers  of 
the  theatre :  and  the  door  is  closed  and  fastened  by  them 
at  all  times,  except  during  the  hours  of  performance. 

The  theatre  has  been  opened  for  public  entertain- 
ments, either  theatrical  or  musical,  for  about  two  hun- 
dred evenings  in  the  year.  The  performances  usually 
continue  from  seven  o'clock  in  the  evening  until  twelve 
at  night. 

The  question  for  the  opinion  of  this  Court  was,  whe- 
ther the  appellant  was  liable  by  law  to  be  assessed  to 
the  said  rate  in  respect  of  the  said  box.  If  the  Court 
should  be  of  opinion  that  she  was,  the  order  of  sessions 
was  to  be  quashed :  if  otherwise,  to  be  affirmed. 
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The  case  was  arinied  in  last  term  (a\  Queen's  Bench, 

^  ^  1842. 


Clarhon  and  Bodkin^  in  support  of  the  order  of  ses-     '^**®  Qu««k 
sjons.     The  appellant  was  not  liable  to  be  rated  for  any    The  Inhabit- 
part  of  the  theatre.     The  proprietors  are  in  possession    St.  Martin's 
of  the  whole.     In  1  NoL  P.  L.  176.  (i)  it  is  said  that 
^  no  lodger,  though  possessing  the  principal  part  of  the 
boose,  was  ever  rated ;  but  the  owner,  how  small  soever 
the  part  reserved  for  himself,  is  in  the  eye  of  the  law  the 
tenant  for  the  whole,  and  is  rated  as  the  occupier." 
This  is  cited  from  the  judgment  of  BuUer  J.  in  Rex  v. 
Xffle${c)\  and  Rex  y.  Watson  {d)   is  also  referred  to. 
The  passage  in  Nolan  is  assented  to  by  Littledale  J.  in 
Itex  V.  Ditcheat  {e\  where  it  was  held  that,  under  stat. 
6  G.  4.  c.  57.  s.  2.,  a  party  who  lets  a  part  of  his  house 
to  t  lodger  may  gain  a  settlement  as  occupier  of  the 
^hole.     The  box  could  not  be  called  the  dwelling  house 
of  the  appellant  if  it  wefe  broken  and  entered  with  intent 
Osteal.     The  trustees  of  a  methodist  chapel,  and  not  the 
^^ters  of  the  pews,  were  held  rateable  in  Rex  v.  Agar{g). 
■*^e  renter  of  a  stall  in  the  bazaar  in  Soho  Square  would 
*^^ely  not  be  rateable.    Indeed,  if  the  appellant  be  rate- 
*^Ie,  a  party  who  hires  a  stall  in  the  Opera  House,  or 
^ho  occupies  a  place  in  the  theatre  for  a  single  night's 
Performance,  would  be  rateable ;  or  the  counsel  who  oc- 
^^pies  exclusively  the  Tub  in  the  Court  of  Exchequer : 
^'^  there  is  no  principle  upon  which  a  distinction  can  be 
^'^^I'oduced  as  to  time.     Occupiers  of  part  of  a  house 
^^uld  not  be  entided  to  vote  for  members  of  parliament, 

(q)  Jpril  27lh.     Before  Lord  Denman  C.  J.,  Patteson,  mUiams  and 

(6)  Ed.  4.  (c)   Cold.  407.  414. 

(.d)  5  Ea$i,  480.  (tf)  9  B.  f  C.  176. 184  ^ 

U)  M£aj^256. 
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Volume  IIL     as  occuDiers,  except  for  the  special  clause  in  the  Refor 
1842 
i Act,  Stat  2  &  3  W.  4.  c.  45.  s.  29.    IPatteson  J.  refero 

The  Qu.EN     to  Rex  V.  Brown  (a)  and  Rex  v.  Bell  (6).]     Those  cas 

Thelubabit-    appear  to  shew  that,  if  there  be  a  distinct  subject 

Sr.  Martin's    occupation,  the  occupier  of  that  may  be  rated  separate 

from  the  owner  who  is  the  general  occupier;  as  in  t 

case  of  a  dairy  farm  or  a  waggon  way.     But  where  tt 

is  not  so  the  owner  is  rateable  for  all,  as  in  the  C8 

of  the  General  Cemetery  Company,  Regtna  v.  SL  Ma 

Abbots,  Kensington  {c).     And  here,  in  fact,  the  propri 

tors  are  rated  for  the  theatre  generally.    One  party  m 

be  rateable  for  the  surface  of  the  soil,  another  for  t 

occupation  of  part  under  the  surface  by  pipes,  &c. ;  jB 

V,  Tlie  Chelsea  Water  Works  Company  (d):  but  both  parti 

could  not  be  rated  for  the  same  part.     It  is  observal 

that,  in  this  case,  not  only  the  appellant  does  not  repa 

but  the  proprietors  reserve  the  right  to  do  sa 

Sir  W.  W.  FoUett,  Solicitor  General,  and  Chambe\ 
contra.  The  question  is  not  as  to  the  rateability  und 
the  general  law  of  stat  48  Eliz.  c»  2.  5. 1.,  but  as  to  t 
effect  of  the  words,  in  stat.  10  G.  S.  c.  75.  s.  IS.,  "  i 
habit,  hold,  occupy,  possess,  or  enjoy  any  land,  hous 
shop,  wharf,  warehouse,  or  any  other  building,  ten 
ment,  or  hereditament."  The  appellant  here  enjoys 
tenement,  taking  the  word  as  it  must  be  understo 
from  the  context  (^).  It  is  urged  that  the  company 
proprietors  is  already  rated  for  this  tenement*     Pj 

(a)  8  Eaa,  528.  (6)  7  T.  11.  598. 

(c)  \^A.^E.  824.  (d)  5  B.^Ad.  156. 

(tf)  See  Rex  v.  The  Manchester  and  Salfbrd  Waterworks  Compam^^  S 
cjf  C.  630. ;  Rex  v.  Mosley,  2  B,  ^  C,  226. ;  Rex  y.   The  Trustees 
paving  Shrewsbury,  3  B.  f  AtL5i\G,;   Colebrooke  t.    TkkeUf  A  A.  gf 
916. ;  Rex  ▼.  Barker,  6  A,  ^  E.  388. 
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bably,  however,  the  value  of  the  theatre  in  their  hands   Queen's  Bench. 

has  been  estimated  with  a  deduction  for  the  value  of  the   ' 

box,  which,  properly  speaking,  is  not  their's.    It  is  true,     "^'^  Qu«kn 
as  pointed  oat,  that  the  proprietors  reserve  the  right  of    The  Inhabit- 
repairing :  that,  however,  is  not  an  uncommon  proviso    St.  Martim's 
in  cases  where  a  whole  house  is  let,  and  where  it  could 
not  be  suggested  that  any  but  the  lessee  was  the  occupier. 
Bex  V.  Morgan  (a)  shews  that  it  cannot  always  be  as- 
tamed  that  a  landlord  occupies  where  a  tenant  does  not 
It  is  asked  whether  a  party  could  be  rated  for  a  stall 
at  the  Opera  House .-  but  in  Bex  v.  Caversham  (6)  the 
G>urt  seemed  to  think  that  even  a  settlement  might  be 
gained,  under  stat.  13  &  14  C.  2.  c  12.  5. 1.,  by  occupy- 
ing a  stall  in  a  market  on  the  market  days. 

Cur.  adv.  vuU. 


Lord  Denman  C.  J.,  in  this  term  {May  28th),  deli- 
vered the  judgment  of  the  Court. 

The  question  in  this  case  is,  whether  Miss  BurdeU 
Ooutis  is  liable  to  be  rated  under  an  act,  10  G.  3.  c.  75., 
^>)  respect  of  a  private  box  at  the  Theatre  Royal,  Drury 

This  box  was  demised  to^-the  late  Mr.  Coults,  under 
^n  act  for  rebuilding  the  theatre,  for  a  long  term  of 
^ears.  The  lease  grants  an  exclusive  right  to  occupy 
t.he  box  and  a  small  room  adjoining,  whenever  any  per- 
formances take  place,  and  a  private  entrance  to  the 
^ame  in  common  with  other  private  boxes. 

The  words  of  stat.  10  G.  3.  c.  75.  s.  13.  are,  that  the 
persons  there  mentioned  '*  shall  make  one  or  more  rate 
or  rates,  assessment  or  assessments,  for  and  towards  the 

(a)  Note  (a)  to  Rex  v.  Grcame,  2  A,  ^  E.  618. 
(6)  4  B,  ^  C.  683. 
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Volume  III.    relief  of  the  poor,  and  for  the  several  purposes  of  this 
*"        act,  upon  all  and  every  person  or  persons  who  do  or 


The  QusxN     ^i^^\\  inhabit,  hold,  occupy,  possess,  or  enjoy  any  land, 
The  Inhabit-    house,  shop,  wharf,  warehouse,  or  any  other  buildings 

ants  of  ^ 

St.  MAaTu's    tenement,  or  hereditament" 

IN  THI   FlBLDS.  _--  /...111.  .  . 

We  are  of  opmion  that  the  box  m  question  is  a  tene- 
ment within  the  meaning  of  this  act,  and  that  it  is  held 
and  occupied  by  the  appellant  so  as  to  make  her  liable 
to  be  rated.  The  words  are  too  large  to  admit  of  any 
other  construction ;  and  none  of  the  cases  referred  to  at 
tlie  bar  lead  to  any  different  conclusion. 

It  is  argued  that  the  proprietors  are  rated  for  the 
whole  theatre,  and  that,  if  the  appellant  be  also  rated, 
the  same  premises  will  in  effect  be  rated  twice  over. 
But  this  consequence  by  no  means  follows.  The  pro- 
prietors are  rated  in  respect  of  their  general  possession 
of  the  theatre,  of  which  the  box  in  question  forms  a  very 
small  part,  the  rent  being  only  Id.  per  annum,  and  may 
fairly  be  considered  as  not  taken  into  account  in  rating 
the  proprietors;  whereas  the  appellant  is  rated  in  re- 
spect of  this  particular  box.  If,  however,  the  conse- 
quence did  follow,  it  would  shew  only  that  the  proprie- 
tors were  rated  too  highly, -not  that  the  appellant  is  not 
liable  at  all,  which  is  the  question  submitted  to  us. 

The  order  of  sessions  must  therefore  be  quashed. 

Order  of  sessions  quashed. 
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Queen*s  Bench, 
1842. 


The  Queen  against  The  Inhabitants  of  Tipton. 

/^N  appeal  against  an  order  of  two  justices,  removing  Pauper  was 
Elizabeth  Shaw  from  the  parish  of  Tipton  m  Staf-  in  ule*work- 
fardshire  to  the  township  of  the  borough  of  Hales  Given  Jari!h  of  i/!, 
in  Shropshire,  the  sessions  quashed  the  order,  subject  to  ^other^'was 
the  opinion  of  this  Court  upon  the  following:  case.  then  maintained 

'  °  as  a  pauper  be- 

The  parish  of  Hales  Owen,  at  the  time  of  the  birth  of  ^ng>ng  to  H. 

H,  consisted  of 

the  pauper,  which  took  place  about  twenty  years  ago,  in  several  town- 

L  11  •  -f  n    w-r  *       ^  .      ships,  maintain- 

tbe  workhouse  situate  in   the  town  ot  Hales  Owen  in  ing  their  poor 
Shropshire,  consisted  of  the  appellant  township  of  Hales  ^rkhouL  was 
Owen,  the  township  of  Oldbury,  and  ten  other  townships  "an^j^ule*?»r*' 
in  Shropshire,  and  three  other  townships  in  Worcestershire.  ^^^"^^ 
The  three  Worcestershire  townships  had  always  separate  «n  respect  of » 
overseers,  and  supported  their  poor,  and  managed  their  which  was  in 

another  town- 

parochial  affairs  apart  from  each  other,  and  also  apart  ship.    After 
from  the  rest  of  the  parish ;  but  the  other  part  of  the  separate  parish 
parish  of  Hcdes  Owen,  which  is  in  Shropshire,  and  which  gtat^is  &°  ^^ 
includes   the   appellant   township  of  Hales  Owen,  the  Jl^f  we^'^ 
township  of  Oldbwry,  and  the  other  ten  townships  in  Panted  for  each 
Shropshire,  formed  a  distinct  parish,  from  time  imme*  s*>»p8»  and 

thenceforward 

morial  up  to  the  year  1832,  and  never  had  but  one  set  they  mainuined 

tlicir  poor 

of  overseers,  who  were  annually  appointed  overseers  of  separately, 
the  poor  of  the  parish  of  Hales   Owen   in  Shropshire,  both  under  and 
and  who,  with  the  churchwardens,  made  a  joint  rate  o"st?t^"54  g/s. 
which  formed  one  common  fund  for  the  relief  of  the  ^•^'^^*  '•^•» 

the  pauper,  at 

poor  and  other  parochial  disbursements,  and  of  which  a  her  birth,  was 

I  '  settled  in  the 

joint  account  was  kept  and  audited  in  the  usual  way.         parish  of//:. 

but  not  in  any 
particular  township  :  and  that  she  had  not,  af^r  the  separation  of  the  townships,  a  settle- 
ment in  tbe  township  in  which  the  workhouse  was. 

P   4f 
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Foiunu  III.         In  1832^  an  application  was  made  to  the  justices  of 

' Shropshire  to  appoint  overseers  of  the  township  of  OW- 

iiie  QuEEx  ifipy  .  an j^  upon  their  refusing,  the  inhabitants  of  OW- 
nie  Inhabit-  bwy  applied  to  the  Court  of  King's  Bench,  and  obtained 
TinoN.  a  rule  for  a  mandamus  to  compel  such  appointment; 
which  rule,  after  argument,  was  made  absolute  (a) :  and 
the  justices  accordingly  appointed  separate  overseers  of 
the  poor  of  the  township  of  Oldbury^  and  each  of  the  other 
Shropshire  townships,  and  from  that  time  ceased  to  ap- 
point overseers  of  the  poor  for  the  parish  of  Hales  Oxoen* 
The  pauper  Elizabeth  Shaw  was  born  a  bastard  in  the 
workhouse,  which  was  situate  within  the  appellant 
township,  about  ten  years  before  the  division  of  the 
parish  of  Haks  Owen  in  18S2:  which  workhouse  was 
then,  and  always  previously  had  been,  used  for  the  recep- 
tion and  accommodation  and  maintenance  of  the  poor  of 
the  whole  of  the  said  parish  of  Hales  Owen  in  Shrop- 
shire,  then  consisting  of  all  the  said  townships :  but  the 
pauper's  mother,  at  the  time  of  the  birth  of  the  pauper 
Elizabeth  ShaxVj  was  legally  settled  in  that  part  of  the 
parish  of  Hales  Owen  which  subsequently  became,  and 
now  forms,  the  distinct  township  of  Oldbwy ;  and,  at 
the  time  of  the  pauper's  birth,  she  was  maintained  in  the 
said  workhouse  as  a  pauper  of  the  parish  of  Hales  Owen. 
The  question  for  the  opinion  of  the  Court  was,  whether, 
upon  the  foregoing  facts,  the  pauper  Elizabeth  Shaw  was 
settled  in  the  township  of  Hales  Owen  in  S/ircpshire^ 
by  reason  of  her  having  been  born  in  the  said  work- 
house under  the  circumstances  before  stated.  If  so, 
the  judgment  of  the  sessions  was  to  be  quashed,  and 
the  order  of  removal  aflirmed ;  if  not,  the  judgment  of 
the  sessions  to  be  affirmed. 

fa)  Re*  V.  The  Justices  of  Salop,  3  B,  ^  A(L  910. 
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The  case  was  argued  last  term  {a).  Queen's  Bench. 
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CbrAf/,  in  support  of  the  order  of  sessions.     The     ^*  Qomw 

pauper  had  not  a  birth  settlement  in  the  township  of  the    ^e  Inhabit- 

boroQgh  of  Hales  Owen.     It  is  not  to  be  assumed  that       Tipton. 

an  iU^timate  child  must  necessarily  have  a  birth  set* 

dement  somewhere :  that  was  pointed  out  by  BayleyJ. 

io  Bex  V.  Si.  NicholaSj  Leicester  (b).     There  is,  indeed, 

prima  facie,  ground  for  believing  the  settlement  to  be  in 

the  appellant  township,  because  the  pauper  was  in  fact 

bom  within  that  township,  and  it  is  now,  for  purposes 

of  settlement,  a  parish.     But,  in  1822,  the  year  of  her 

birth,  there  was  no  such  district,  supporting  its  own 

poor,  as  the  township  of  the  borough  of  Hales  Omen. 

Such  a  district  has  since  been  created;  but  it  is  not 

thereby  made  liable,  in  its  parochial  character,  in  respect 

of  what  occurred  before  that  character  attached  to  the 

district.    The  pauper  is  therefore  no  more  a  parishioner 

of  the  appellant  township  than  of  any  other  district  in 

the  old  parish.     In  Bex  v.  Oakmere  {c)  it  was  held  that 

m  bastard,  born  in  an  extraparochial  district  which  after* 

wards,  under  an  act  of  parliament,  was  made  a  township 

maintaining  its  own  poor,  had  no  settlement  in  such 

township :  and,  in  principle,  it  can  make  no  difference 

as  to  this  question,  that  the  new  township  here  formed,  at 

the  time  of  the  pauper's  birth,  part  of  a  parish.     There 

the  pauper  had  no  settlement  when  born,  and  gained  none 

by  the  creation  of  the  district :  here  the  pauper,  when 

bom,  had  indeed  a  settlement  in  the  old  parish,  but  was 

equally  incapable  of  gaining  one  in  the  new  district.     If 

(a)  4pn/23d,  1842.     Before  Lord  Denman  C.  J.,  Patteson,  miHanis, 
and  Wigktman  Js. 
(6)  2B.  i  a  889.  891.  (c)  5  B.  j;  JUL  775. 
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1842 
*__  dement,   it   may   be   a  hardship ;    but,   as    has    been 

The  QoHv     pointed  out,  such  an  argument  does  not  affect  the  ques- 

The  Inhabit-    tion.     But,  further,  under  stat.  54  G.  S.  c.  170.  s.  S^  if 

ante  of 

TinoH.  the  townships,  in  their  new  character,  are  places  of  set^ 
tlement,  the  pauper,  having  been  born  in  a  workhouse^ 
has  a  birth  settlement,  not  in  the  appellant  township, 
but  in  the  township  from  which  her  mother  was  sent  to 
the  wofkhouse,  which  must  have  been  Oldbury.  That 
view  may  perhaps  be  countenanced  by  the  remarks  made 
upon  Rex  v.  Oakfnere{a)  by  Lord  Denrnan  C.  J.  in  Rex  v. 
Oldbuty  (A),  which  was  a  case  relating  to  this  parish. 


F.  V.  Lee,  contri.  [Lord  Denrnan  C.  J.  If  the  Court 
agrees  with  you  as  to  the  first  point,  must  not  it  hold 
against  you  upon  stat  54  G.  3.  c.  1 70.  s,  S.  ?]  The  sta- 
tute is  inapplicable.  The  mother  of  the  pauper  was 
actually  maintained  as  a  pauper,  not  of  Oldbury^  but  of 
Hales  Oaoen.  The  act  therefore  merely  causes  the  pre- 
sent pauper's  birth  place,  for  the  purpose  of  settlement, 
to  be  in  the  SfiropsAire  district  at  large.  That  does  not 
fix  the  birth  place  in  any  one  of  the  twelve  districts 
rather  than  another.  But  now  it  has  become  material  to 
inquire  in  what  part  of  that  district  this  pauper  was  bom 
in  fact  In  Rex  v.  Oakmere  {a)  the  question  arose  in  re- 
spect of  a  place  which  had  been  extraparochial  at  the 
time  of  the  birth :  and  Lord  Tenterden  said  **  this  is  not 
like  the  case  of  a  modern  appointment  of  overseers  to 
places  that  formerly  had  no  such  officers ;  because  all 
such  places  must  have  been  vills  from  time  immemorial, 
and  consequently  under  a  legal  obligation  to  maintain 

(o)  5  A  4-  Aid.  775.  (*)  A  A,  ^  E.  167.  173. 
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^heir  poor,  and  possessing  a  legal  right  to  the  appointment  Queen*s  Bench. 

of  officers,  and  by  such  appointment  to  remove  persons  * 

minder  the  same  circumstances  as  other  townships  or 
parishes  might  do."  The  pauper  therefore  is  here 
settled  in  the  immemorial  township  of  the  borough  of 
Hales  Owen.  Bex  v.  St.  Nicholas^  Leicester  (a),  is  inap- 
plicable, because  there,  as  in  Sex  v.  Oakmere  (A),  the 
place  was  extraparochial.  Here,  if  the  order  of  sessions 
is  upheld,  all  the  settlements  gained  in,  the  parish  before 
the  division  will  be  destroyed. 

Cur.  adv.  vulL 


Lord  Denman  C.  J.,  in  this  term  {May  28th),  de- 
livered the  judgment  of  the  Court. 

The  question  in  this  case  arises  upon  the  removal, 
by  order  of  two  justices,  of  a  pauper,  Elizabeth  Shaw, 
from  the  parish  of  Tipton  to  the  township  of  the 
borough  of  Hales  Oweti^  in  the  county  of  Salop.  The 
sessions  quashed  the  said  order,  and  stated  a  case  for 
the  opinion  of  the  C!ourt  of  Queen's  Bench,  which  is  in 
substance  as  follows. 

Previously  and  up  to  the  year  1832,  the  parish  of 
Hales  Oxen  consisted  of  fifteen  townships,  twelve  of 
which  are  in  the  county  of  Shropshire  and  three  in  the 
county  of  Worcester.  The  three  latter  were  always 
independent  of  the  other  twelve  townships,  and  of  each 
other,  for  the  purposes  of  maintaining  their  poor.  The 
former  twelve  **  from  time  immemorial  '*  (until  the 
year  1832)  constituted  one  parish,  having  one  set  of 
overseers,  and  maintained  their  poor  as  such  parish. 

In  the  said  year  1832,  by  virtue  of  a  writ  of  manda- 


(o)  SB.^C.  889. 


(6)  5  B,^  Aid.  775. 
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*  townships,  Oldbmif)^  the  said  parish  of  Hales  Owen 
The  QnsxN  became  divided ;  and  all  the  said  twelve  townships  in 
The  inhabiu  the  countv  of  Shropshire  have  since  maintained  their 
TiPToir.  poor  apart,  have  had  separate  overseers,  and  none  have 
since  been  appointed  for  the  parish  of  Hales  Owen* 
About  ten  years  before  such  subdivision,  the  pauper 
was  bom  a  bastard  in  the  parish  workhouse  in  the 
township  of  the  borough  of  Hales  Owen.  And  the 
question  is,  whether  she  gained  a  setdement  in  the  latter 
township  by  such  birth.  And  that  must  depend  upon 
this:  how  far,  before  such  subdivision,  each  township 
ought  to  be  considered  as  connected  with,  or  inde- 
pendent of,  the  parish  for  purposes  of  settlement. 
Generally  speaking,  they  are  not  so  connected :  any  act» 
by  which  a  settlement  may  be  gained,  has  no  reference 
to  the  township  in  which  it  may  be  acquired,  but  to  the 
parish  only.  Whether  that  settlement  was  gained  in 
the  township  of  the  borough  of  Hales  OweUj  or  Old^ 
bury,  or  any  other  of  the  twelve  townships  constituting 
the  parish  of  Hales  OweUj  was,  before  the  separation, 
wholly  immaterial.  It  was  not  a  settlement  gained  in 
township  A.  or  B.j  but  in  the  district  where  alone  it 
could  be  gained,  the  parish. 

This  point  has  been,  to  a  certain  extent,  under  the 
consideration  of  the  Court  in  respect  of  this  same  parish 
and  townships,  in  the  case  of  Bex  v.  Oldbury{a).  There 
was  an  order  of  removal  into  the  township,  Oldbury  i 
and,  in  support  of  it,  a  former  order  was  produced, 
removing  the  pauper  into  the  parish  of  Hales  Owen^ 
against  which  there  had  been  no  appeal.     Such  latter 

(o)  AA,^E,  167. 
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order  was  relied  upon  as  conclusive  against  the  town-   Queen^i  Bench. 


1842. 


ship  of  OkUmn/f  and  was  held  so  to  be  by  the  court  of 

quarter  sessions.      This  Court,  however,  decided,  with     '^^^  Qo««m 

some  hesitation,  that  it  was  not;  which  decision  could    Thelnhabiu 

ante  of 

only  have  been  upon  the  ground  that  a  settlement  in  the  Tinow. 
parish  is  not  a  settlement  in  the  whok  and  also  in  every 
part  or  township  m  it.  Because,  if  it  had  been,  the  ses- 
sions were  unquestionably  right.  For  if,  as  was  then  con- 
tended, the  proof  of  a  settlement  there  given  applied  to 
the  parish  and  to  every  township,  equally  and  to  the 
same  extent,  the  order  of  removal  unappealed  against 
would  have  been  conclusive,  and  all  evidence  against  it 
inadmissible. 

The  decision  in  the  case  of  Rex  v.  Oakmere  (a),  cited 
in  the  argument,  was  to  this  effect:  that  the  birth  of 
a  pauper  in    the   forest  of  Delamere,  whilst  extrapa- 
rochial,  gained  no  settlement  in  the  township  of  Oak^ 
meref  which  was  constituted   such  township  by  act  of 
parliament  long  after;  or,    in  other   words,  that  the 
state  of  things  at  the  time  of  the  birth  was  to  be  con- 
sidered ;    and  then  no  settlement  could,   of  course,  be 
gained.      So  here,   by  stat.  54  G.  S.  c.  170.  5.  S.,  the 
settlement  of  the  pauper,  at  her  birth,  was  in  the  parish 
of  Hales  Owen,  that  being  "  the  district,*'  "  on  whose 
account"  the  pauper's  mother  "was  received  and  main- 
tained" in  the  workhouse.    The  locality  therefore  of  the 
township  of  the  borough  of  Hales  Owen  is  excluded ; 
and  all  the    townships   contributing  to  the  workhouse 
stand  on  the  same  footing.     Indeed,  independently  of 
the  statute,  the  settlement  by  birth  would  have  been  in 
the  parish. 

(a)  5  P.  §•  Aid.  775. 
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rdumc  III.         That  being  so,  to  sustain  the  order  of  removal  in 

'  the  township  of  Hales  Owen^  we  must  hold  that  a  s( 

The  QuiiN     tlement  by  birth  was  gained  equally  in  the  parish  ai 

The  Inbobiu    each  of  the  twelve  townships  composing  it ;  for  whi< 

Tirroir.        we  Can  find  no  warrant  of  direct  authority,  or  analo] 

in  tlie  law  of  settlement. 

It  has  been  suggested,  as  a  difficulty,  that,  unless  i 
so  hold,  the  parish  by  subdivision  will  get  rid  of  settl 
ments,  and  that  persons,  who  would  otherwise  ha 
gained  them,  may  have  none.  A  similar  result  ha 
pened  under  circumstances  nearly  the  converse  of  tl 
present,  in  the  case  of  Rex  v.  Saighton  on  the  Hill{i 
There  the  pauper  had  gained  a  settlement  in  Saight 
on  the  Hilly  and  afterwards  in  Glaoerstone^  then  a  tow 
ship :  afterwards,  by  a  certain  alteration  in  the  castle 
Chester^  all  the  houses  in  Gloverstone  were  pulled  dow 
and  it  ceased  to  exist  as  a  township.  The  removal  w 
accordingly  into  Saighton  on  the  Hilly  as  the  last  pra 
ticable  place  of  settlement.  The  Court,  however,  d 
cided  that  the  settlement  in  Saighton  on  the  Hill  w 
extinguished  by  that  in  Gloverstoney  though  the  nea 
sary  effect  of  the  decision  was  to  leave  the  pauper  wit 
out  any  settlement  at  all. 

Upon  the  whole,  we  are  of  opinion  that  the  decisic 
of  the  sessions  was  right,  and  that  their  order  must  I 
confirmed. 
*  Order  of  sessions  confirmed  {I 

(a)  2B,i  Aid.  162. 

(6)  The  above  decision  was  relied  upon  in  Regina  v.  Hunfungtoti^  < 
cided  November  15th,  1843,  which  case  the  Court  held  to  be  the  aame 
principle  with  Regina  v.  Tipton  (supra),  and  to  be  governed  by  it. 
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Queen*t  Bench, 
1842. 


-J^lie  Queen  against  The  Birmingham  and  Glou- 
cester Railway  Company. 

^NDICTMENT,  found  at  the  Spring  assizes  for  the  AcorponUon 

county  of  Worcester  1840,  against  a  corporation  ag-  be  indicted  by 

^regate,  the  Birmingham  and  Gloucester  Railway  Com-  luillie fordu^** 

;pany,  for  disobedience  to  an  order  of  justices  and  an  oniw^ofju!^  *" 

order  of  sessions  confirming  it,  whereby  the  defendants,  ^^  requiring 

pursuant  to  certain  provisions  contained  in  the  statute  la)  *^o"  ^  execute 

*  ^  ^        workipunuMit 

incorporating  the  company,  were  directed  to  make  cer-  to  a  statute. 

And,  if  such 

lam  arches  to  connect  lands  which  had  been  severed  by  indictment  be 

the  railway.     The  defendants  not  coming  in  to  plead  assixes  or  ses. 

Tinder  the  usual  venire,  some  of  the  goods  of  the  com-  JUJ^'l^^nnot 

pany  were  seized  under  a  distringas ;  and  at  the  Worcester  JJ*,^  the*pro- 

Summer  assizes,  1840,  two  of  the  directors  appeared  in  pe»^  <»">;».  "^ 

»^*^  remove  it  into 

<Jourt  to  plead,  but  the  officer  of  the  court  refused  to  ^^s  Court  by 

certiorari,  and 

deceive  their  plea ;  and,  an  application  on  the  subject  compel  appear- 

1  ance  by  distress 

<>Qing  made  to  the  learned  Judge  (Parke  B.),  he  in-  infinite. 

^icnated  an  opinion  that  the  defendants  could  appear  quash  such  in. 
^x\\y  by  attorney,  that  they  could  not  appear  by  attorney  mSSkwe^^* 
^t:  the  assizes,  and  that  the  only  course  was  to  remove  **^^on*5Se" 
"^  lie  indictment  by  certiorari  into  this  Court,  and  that  the  ^^^  refused 

''  to  quash,  but 

^^efendants  should  plead  by  attorney  there  (i).  directed  them 

,  to  demur,  re- 

in Hilary  term,  {January  2\s\)  1841,  W%fl/^/^  obtained  nerving  leave  to 

,     -  .  .  1.1.  r  '    t       them,  if  judg- 

^  rule  for  a  certiorari  to  bring  up  the  indictment ;  Little"  ment  should  be 
^^iale  J.  observing,  on  the  motion,  that  he  never  heard  of  Sem  on  the* 
^in  indictment  against  a  company  for  disobedience  to  an  pJ'^j^JeV.^ 
^rder.   In  the  same  term  Whatelcy  obtained  a  rule  to  shew 

(a)  6  &  7  W,  4.  c.  xiv.  local  and  personal,  public. 
(6)  Regina  ▼.  TTie  Birmingham  and  Gloucester  Railway  Company^  9  C. 
i  P.  469, 
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cause  why  the  indictment  should  not  be  quashed,  as  not 
being  maintainable  against  a  corporation.  In  TVimty 
term,  1841  {a), 

Talfourd  Serjt  shewed  cause,  and  contended  that, 
although  an  indictment  for  misfeasance  would  not  have 
Iain,  corporations  were  indictable  for  omission  of  du^  (&}• 
(The  authorities  and  precedents  mentioned  were  again 
cited  on  the  argument  of  the  demurrer.)  He  also  urged 
that  the  objection  taken  was  no  ground  for  a  motion  to 
quash,  but  might  be  raised  on  demurrer,  in  arrest  of 
judgment,  or  by  writ  of  error.  On  this  point  he  cited 
Rex  V.  Cooke  (c). 

Whateley^  in  support  of  the  rule,  contended  that  in 
all  the  precedents  individuals  were  pointed  out  against 
whom  ulterior  proceedings  could  be  taken  on  conviction: 
here  it  was  not  known  who  composed  the  company.  And 
that,  if  the  prosecutors  demurred  and  judgment  were 
given  against  them,  they  would  be  concluded. 


Lord  Denman  C.  J.  As  to  the  proceedings,  I  do 
not  feel  the  difficulty  so  strongly  as  you  put  it.  We  do 
not,  however,  wish  to  decide  the  point  on  this  motion. 
We  take  upon  ourselves  to  say  that  you  may  demur; 
and,  if  we  decide  against  you,  you  may  plead  over. 


Per  Curiam. 


Rule  discharged. 


(a)  May  27th.  Before  Lord  Denman  C.  J.,  PatUson,  WUHamt,  and 
nightman  Js. 

(6)  Stat  6  &7  W.4,  c.  xlv.  «.  I.,  enacts  that  the  company  may  <*tua 
and  be  sued  "  by  their  corporate  name ;  and  sect.  V20.  regulates  the  form 
of  indictment  in  prosecutions  by  them  :  but  tlie  act  gives  no  direction  as 
to  indictments  against  them. 

(c)  12  B.  ^  C,  618. 
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'I^e  defendants  appeared  in  this  Court,  and  demurred : 
and,  the  prosecutors  having  joined  in  demurrer,  the  case 
^^  argued,  in  last  Hilary  term  (a\  by 

'^txteley^  for  the  defendants.     This  indictment  might 

''^^e  been  found  at  sessions ;  and  the  defendants,  though 

"Ruling  to  plead  And  exposed  to  a  distringas  from  time 

to  time  for  not  pleading,  could  not  have  pleaded  below, 

''ccause  as  a  corporation  they  can  appear  and   plead 

^v    by  attorney,  whilst  at  sessions  the  parties  must 

'Ppecir  in  person.   This  is  a  strong  argument  against  the 

^'dity  of  such  an  indictment ;  and  it  is  no  answer  to 

^y  tHat  the  indictment  may  be  removed  into  the  Crown 

^ffio%d  {J)).  But,  supposing  the  defendants  to  have  pleaded 

^^    ^o  have  been  found  guilty,   no  punishment   can 

^Alo'^^ :  the  judgment  for  a  misdemeanor  is  that  the  de- 

^^^^.nt  be  fined,  et  quod  idem  A.  B.  capiatur  ad  satis- 

*^*^odum  dicto  Domino  regi  de  fine  prsedicto :  that  is 

^     form  in  Fanshawe^s  Case{c);  and  a  similar  form 

^s^  in  Holies' s  Case{d).     A  corporation  aggregate 

^^ot  be  taken;  and,  supposing  it  to  have  no  pro- 

P^^'^y,  there  is  no  punishment  that  could  be  enforced : 


th 

th 


but 


^3^    cannot    "  be  outlawed,   nor  excommunicate,   for 
^y   have  no  souls,  neither  can  they  appear  in  person. 


by  attorney;   SSH.S.  Br.  Fealty*' {e\  The  Case 


•^   "^^torCs  Hospital  (^0-      So  in   Com.  Dig.  Franchises^ 

^•*>    Wlabietday,  January  26tb.     Before  PaUeson,  Coleridge,  and  IVight^ 
"""^    Js. 

^^      ^  "  Although  **  **  at  the  assizes  and  sessions,  the  defendant  must  ap- 
iQ  person,  before  plea,  it  is  otherwise  in  the  King's  Bench  in  the 
^misdemeanours  ;**  1  Chit,  CV.  £,.  411.  2d  ed.     Even  in  this  Court, 
^Tpearance  of  a  defendant  in  a  criminal  case  by  attorney  seems  to  be 
^ratji  curi«.      See  4  Hatuk,  P.  C.  118.  7th  ed.  B.  2.  c.  26.  s.  53., 
^**^*^*i  CoK,  I  Lev.  146. 

^   ^^)  Trem.  P.  C.  202.  204.  (t/)   Trem.  P.  C.  294.  302. 

^*)  Bro.  Ab.  Fealtie  J*  Homage,  pi.  15.        (?)  10  Rep.  I  a.,  32  b. 
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(F  I9.)f  it  is  said  that  **  process  of  outlawry  does  not  lie 
against  a  corporation  aggregate ;''  ^*  and  therefore  tres- 
pass does  not  lie  against  a  corporation,  but  against  the 
particular  persons  only ;  for  a  capias  and  exigent  do  not 
go  against  a  corporation."  And  in  an  Anonymous  {a)  Cate^ 
in  12  Mod.^  it  is  said :  <'  Note :  Per  HcU  C.  J.  A  corpora- 
tion is  not  indictable^  but  the  particular*  members  of  it 
are."  The  authorities  which  may  be  cited  on  the  other 
side  do  not  impugn  this  position.  There  is  the  precedent 
of  an  indictment  (6)  against  a  company  of  proprietors  and 
certain  individuals,  assignees  of  the  corporation  of  Baih^ 
for  non-repair  of  a  bridge :  but  thejomder  of  individuals 
removes  the  di£Bculty ;  for  they  might  be  taken  to  satis^ 
the  fine.  In  Rex  v.  Mayor  Sfc.  of  Liverpool  {c)  this  ob- 
jection was  not  taken,  and  the  indictment  failed  <m  a 
different  ground*  In  Rex  v.  Mayor  ^.  of  Strai/brd^ 
upon-Avon  {d)  the  indictment,  which  was  for  non-repair 
of  a  bridge,  was  successful ;  but  this  objection  was  not 
taken;  and,  as  the  defendants  were  indicted  by  their 
corporate  style  of  mayor,  aldermen  and  burgesses,  the 
difficulty  would  not  exist,  for  the  sheriff  would  only 
have  to  ascertain  the  individual  person  who  was  mayor, 
and  take  him ;  and  the  same  observation  applies  to  all 
the  modern  cases.  It  appears  from  a  note  in  the  Crown 
Office  that  in  Rex  v.  Gamers  and  Occupiers  of  ground 
called  Bum,  in  the  Parish  of  Easingivold{e)j  for  not 
repairing  a  highway,  a  motion  was  made  to  quash  the 
indictment  because  no  particular  person  was  named :  a 
rule  nisi  was  granted ;  and  in  the  following  term  the  rule 
was  made  absolute  without  opposition  ;  and  this  remark 
is  appended :  *^  It  appears  therefore  that  an  indictment 


(a)  l^ Mod.  559. 

(c)  S  Eattf  86. 

(<r)  HiL  T.  1778.     By  Mr.  Dealtiy. 


(6)  3  Chii.  Or.  Law,  60a 
(d)  14  JSatt,  348. 
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of  a  road  repairable  ratione  teaurs  ought  to  mention  Queen*t  Bench. 

the  names  of  the  persons  bound  to  repair,  and  not  to  ' 

run  generally  against  the  owners,  &c.,  as  if  it  was     TheQuKx 
agabst  the  inhabitants  of  a  district.'^     It  is  not  con-    BimMiNOHAx 

and 

tended  that  the  company  cannot  be  punished  for  dis-  GLoucxsnn 
obedience ;  but  this  is  not  the  form.  In  some  recent  Compray, 
indictments  against  a  gas  company  a  shareholder  was 
indicted  by  his  individual  name.  If  it  be  said  that, 
tlthough,  in  the  case  of  a  misfeasance,  the  individual 
members  who  are  guilty  must  be  indicted,  a  corpor- 
ation as  such  is  indictable  for  nonfeasance,  this  case  falls 
within  the  distinction,  for  the  indictment  is  for  a  con- 
tempty  averring  notice :  notice  cannot  be  given  to  the 
corporation,  but  only  to  individual  members:  and  if 
one  of  them  can  be  shewn  to  have  had  notice  he  is  liable 
fi>r  the  contempt. 

Talfburd  Serjt.,  contrsl.  For  a  nonfeasance  a  corpora- 
tion aggregate  is  indictable  in  the  corporate  name : 
there  is  indeed  no  direct  authority  for  the  position; 
but  the  course  of  precedents  has  been  uniform  for 
centuries;  and  the  doctrine  has  frequently  been  taken 
for  granted  both  in  arguments  and  by  the  Judges,  and  is 
consistent  with  every  thing  advanced  on  the  other  side 
except  the  Anonymous  note  in  12  Mod.  (a).  Mr.  Kyd 
comments  on  that  case  (6),  and  draws  the  distinction 
correctly :  "  It  seems "  that,  "  where  a  corporation  is 
bound  to  keep  a  bridge  or  a  highway  in  repair,  an  in- 
dictment will  lie  against  it  for  not  repairing.  It  is,  in- 
deed, reported  to  have  been  said  by  Lord  Chief  Justice 
Ho//,  that  a  corporation  is  not  indictable,  but  the  par- 
ticular members  of  it  are;  but  I  apprehend  that  can 
apply  only  to  the  case  of  a  crime  or  misdemeanor,  and 

(a)  12  Mod.  559.  (6)  1  i>d  on  Corp.  225.  cb.2.  s.  1. 

8  2 


228 


Q.  B.    TRINITY  TERM, 


Volume  III. 
1842. 

The  l^uiiK 

Y. 
BlRMIMGHAX 

and 

Glovckitib, 

Rulwaj 

Company. 


that  an  indictment  may  lie  against  a  corporation,  in 
cases  mentioned,  as  well  as  against  a  county  or  a  pari 
In  cases  of  active  misfeasance  the  individuals  step  oi 
their  corporate  capacity :  and  it  may  be  on  this  ana! 
that  it  is  said  trespass  will  not  lie :  but  trover  will,  i 
as  it  seems^  even  for  the  act  of  servants  not  autlioi 
under  seal ;  Yarborough  v.  BaTik  of  England  (a) ; 
doubtless  it  would  now  be  held  that  trespass  will  lie 
There  seems  to  be  no  reason  against  pleading  eitbc 
assizes  or  sessions  by  attorney  properly  constituted 
all  events  the  party  might  plead  in  this  Court :  the  | 
cess  will  be  the  same  as  it  is  in  all  cases  where  outla 
does  not  lie:  thus,  on  an  indictment  against  a  peer,  o 
than  for  treason,  felony,  or  force,  it  is  by  venire  and 
tress  infinite;  4  Hawk.  P.  C.  139.  B.  2.  ch.  27.  5. 12 
Tlie  difficulty  now  suggested  was  felt  and  overc 
as  to  an  appearance  in  Chancery ;  in  Salmon  v. 
Hamborough  Company  (d)  a  bill  was  dismissed  bea 
in  the  ordinary  course  of  proceedings  the  Cham 
could  not  relieve  the  plaintiff;  for  the  defendants,  beii 
company,  and  served  with  process  would  not  appear,  t 
having  nothing  to  be  distrained  by :  but  on  appeal 
House  of  Lords  ordered  that  the  dismission  should  si 
reversed,  that  the  Court  of  Chancery  should  issue  £ 
the  usual  process,  and,  if  cause  were,  a  distringas  th 
upon  against  the  corporation,  and  that,  if  upon  re1 
of  the  process  the  corporation  should  not  appeat 

(a)  16  Eatt,  6.  See  Smith  v.  The  Birmingham  Gas  Company^  1 
JS,  526. 

(6)  It  was  so  held  in  Maund  v.  MonmoutJuJiire  Canal  Company,  ( 
June  Sth,  1842;  5  Scott,  N.  S,  457.  As  to  service  of  dec]araU< 
ejectment  on  a  corporation,  see  Doe  dem,  Fisher  v.  Roe,  10  Jf,  ^  W, 

(c)  See  also  A  Hatok.  P.  C,  143.  B.  2.  c.  27.  s.  14.  %  Rex  y.  I 
4;c,  of  Hertford,  1  SaUc.  374. ;  1  Chit.  Cr.  L.  347,  348. 

(d)  Car.  Chanc.  204.  S,  C.  6  Vin,  Abr.  310.  tit.  Corporations,  (I 
pi  2. 
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sboald  appear  and  not  answer,  the  bill  should  be  taken 
jpTO  confesso,  and  a  decree  should  thereupon  pass,  to  be 
^nrorced,  if  necessary,  by  levies  upon  every  member  of 
^he  company.     In  Rex  v.  Cliflon  (a)  the  same  difficulty 
^^'as  urged  as  a  reason  for  not  indicting  a  whole  parish  for 
Yion-repair  where  it  lay  in  two  counties ;  and  (though 
^shhurst  J.    differed    in    opinion)    Lord  Kent/on  and 
JButter  J.  held  that  the  difficulty  might  be  obviated  by  re- 
VQOving  the  record  into  this  Court.   Neither  does  it  follow 
chat  because  it  may  turn  out  under  certain  circumstances, 
such  as  want  of  corporate  property,  that  a  corporation 
<»nnot    be  punished,    it  is   therefore  not  indictable: 
otherwise  there  could  not  be  a  mandamus  to  a  corpora- 
tion; for  on  a  contempt  obedience  is  enforced  by  attach- 
ment {b) :  parishes  are  indicted  for  the  non-repair  of 
highways,  and  counties  for  non-repair  of  bridges ;  but 
they  cannot  be  imprisoned.     [^Coleridge  J.    You  indict 
the  inhabitants  of  the  parish,   and   the   men  of  the 
county :  may  you  not  take  any  of  them  ?]  In  practice  all 
of  them  could  not  be  taken ;  but  any  particular  inhabit- 
ants may  be  made  the  defendants,  which  is  otherwise  in 
the  case  of  a  corporation.     In  Rex  v.  TAe  Severn  and 
Wye  Raihcay   Company  (c)    it   was    assumed  that   the 
company  might  have  been  indicted  for  taking  up  their 
railway,  which  was  a  public  highway;  and  the  books 
contain  many  precedents  of  similar  indictments  (d).  That 
of  Rex  V.  The  Mayor  Sfc.  of  Stratford  upon  Avon  (e)  is 

(a)  5  r.  R.  498. 

{h)  See  Morgan  v.  Hie  Corporation  of  Carmartheny  3  Kleb,  S50. 

(c)  3  P.  ^  JUL  G46. 

{d)  He  referred  to  Cro.  Circ,  Comp,  355.,  3  Chit.  Cr,  L.  586.,  4  Wentw, 
157.  3  Chit,  Cr.  L.  603.  (indictment  against  tbo  Dean  and  Chapter  of 
^^hnstchuTcky  and  the  Mayor,  BailiflTs  and  Commonalty  of  Oxford^  for  not 
cleansing  a  watercourse),  was  also  cited,  in  shewing  cause  against  the 
Oiotion  to  quash. 

(0  14  Easty  348. 
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very  strong.  The  mode  in  which  a  corporation  might 
be  reached  was  discussed  in  the  case  of  Tkusfeild  and 
Jonesy  Master  and  Wardens  of  the  Company  of  Wax^ 
chandlers  (a),  who,  being  cited  in  the  spiritual  court,  for 
a  church-rate  on  the  compan/s  hall,  by  their  names  of 
baptism  and  their  simames,  with  the  addition  of  Master 
and  Wardens  of  the  Company  of  Waxchandlers, 
moved  for  a  prohibition  on  the  ground  that  they  were 
sued  in  their  natural  capacity,  when  it  should  be  in 
their  politic  capacity ;  ^^  but  the  Court  said,  there  was  no 
other  way  of  citing  them  than  this ;  they  could  not  die 
the  body  politic;  and  therefore,  unless  by  tliis  mj^ 
they  had  no  remedy :  and  it  was  not  like  a  distringas 
at  common  law,  by  which  they  may  take  lands  or  goods 
of  the  company  ;  but  if  the  company  had  neither  land 
nor  goods,  there  was  no  way  to  make  them  appear; 
but  here  they  said  they  were  cited  by  their  proper 
names,  but  in  their  politic  capacity ;  but  if  they  stood 
out,  then  they  must  lie  by  the  heels  in  their  natural 
capacity:"  and  the  prohibition  was  denied. 

It  is  clear  that  no  individual  member  of  the  corpora- 
tion could  be  indicted  for  an  act  done  by  him  as  one  oi 
the  corporation ;  unless  perhaps  it  were  proved  that  he 
had  committed  a  wrong  from  malicious  motives ;  Har^ 
man  v.  Tappenden  (b) :  and,  whatever  might  be  the 
case  if  the  order  were  made  on  individual  members, 
here  it  is  made  on  the  corporation  as  such,  and, 
under  the  act,  it  could  not  have  been  otherwise.  The 
joinder  of  individuals .  in  Rex  v.  The  Kennet  and  Avon 
Navigation  Company  (c)  could  make  no  difference ;  for 
the  individual  defendants  could  not  plead  for  the  com- 


(a)  SHru  27. 

(c)  S  ChU.  Cr.  Law,  600. 


{b)  1  Eatt,  555. 
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pany.    Corporations  have  pleaded  misnomers  to  ac-  Queen*t  Bendu 

'fcioDs  brought  against  them.     It  does  not  follow  that,  ' 

because  process  of  outlawry  does  not  lie,  a  party 
S^  therefore  not  indictable:  in  The  Lord  Dacr^s 
^itse  (a)  the  defendant  was  indicted  for  encroaching 
-mipcm  the  highway,  and  an  exception  was  taken  under 
the  statute  of  additions,  I H.  5.  c.  5.,  because  it  was  not 
expressed  of  what  place  he  was :  *'  sed  non  allocatur, 
"fer  process  of  outlawry  lieth  not  against  him,  but  dis- 
tress.'' 
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and 
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fVhaielejfj  in  reply.  In  all  the  modem  precedents  in- 
dividual members  of  the  corporation  are  included  or 
ascertained,  and  they  may  be  proceeded  against  In 
the  case  of  The  Corporation  of  Poole  (b)  it  was  found 
necessary  to  direct  the  mandamus  to  individuals  specified 
byname. 

Cur.  adv.  vidt. 


Patteson  J.,  in  this  term  {May  28th),  delivered  the 
judgment  of  the  Court.  After  stating  the  indictment, 
removal  by  certiorari,  appearance,  demurrer,  and  ground 
of  demurrer,  his  Lordship  proceeded  as  follows. 

Upon  the  argument  it  was  not  contended  on  the  part 
of  the  company  that  an  action  of  trespass  might  not  be 
maintained  against  a  corporation ;  for,  notwithstanding 
some  dicta  to  the  contrary  in  the  older  cases,  it  may  be 
taken  for  settled  law,  since  the  case  of  Yarborough  v. 
The  Bank  of  England  (c),  in  which  the  cases  were  re- 
viewed, that  both  trover  and  trespass  are  maintainable : 

(a)  Cro.  EHx,  148.      See  also  Johnson's  Case,  Cro,  Jac.  609. 
(6)  See  Begina  ▼.  Ledgard  and  Others,  I  Q,  B,  616,  620. 
(c)  16  Eatt,  6. 
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but  it  was  said  that  an  indictment  will  not  lie  against  a 
corporation.  Only  one  direct  authority  was  cited  for 
this  position ;  and  it  is  a  dictum  of  Lord  Holt  in  an 
Anonymous  {a)  case  reported  in  12  Mod.  The  report 
itself  is  as  follows  :  "  Note  :  Per  Holt  Chief  Justice.  A 
corporation  is  not  indictable,  but  the  particular  members 
of  it  are."  What  the  nature  of  the  offence  was  to  which 
the  observation  was  intended  to  apply  does  not  Appear ; 
and  as  a  general  proposition  it  is  opposed  to  a  nun^ber 
of  cases,  which  shew  that  a  corporation  may  be  indicted 
for  breach  of  a  duty  imposed  upon  it  by  law,  though 
not  for  a  felony,  or  for  crimes  involving  personal  vio- 
lence, as  for  riots  or  assaults;  Hawk.  P.  C.  B.  K  c 66. 
s.  13  (6). 

A  corporation  aggregate  may  be  liable  by  prescription; 
and  compelled,  to  repair  a  highway  or  a  bridge ;  Hawk 
F.  C.  B.  1.  c.  76.  s.  8.;  c.  77.  s.  2.  {c) :  and  in  the  casi 
of  Rex  V.  The  Mayor  Sfc.  of  Liverpool  {d)  the  corpo' 
ration  were  indicted  by  their  corporate  name  for  non 
repair  of  a  highway,  and,  upon  argument  in  this  Court 
the  indictment  was  held  to  be  defective ;  but  no  questioi 
was  made  as  to  the  liability  of  a  corporation  to  be  in 
dieted. 

In  the  case  of  Rex  v.  The  Mayor  SfC.  of  Stratford  upot 
Avon  {e)  the  corporation  was  indicted  by  its  corporals 
name  for  non-repair  of  a  bridge,  and  found  guilty 
and  upon  argument  in  this  Court  the  verdict  was  sus 
tained,  and  no  question  made  as  to  the  liability  generalh 
of  a  corporation  to  an  indictment  for  breach  of  a  dut^ 
cast  upon  it  by  law. 


(a)  12  Mod,  559. 

(c)  Vol.  ii.  pp.  156,  258. 

(0  14  East,  348. 


(6)  Vol.  ii.  p.  58.  7th  vd. 
(d)  3  East,  B6. 
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Upon  the  discussion  of  the  question  in  the  present  Qim^'«  Bench. 


case,  the  counsel  for  the  company  relied  chiefly  upon  . 
the  circumstance  of  the  indictment  being  found  at  the 
quarter  sessions  (a),  where  the  companjr  could  not  ap- 
pear  and  take  their  trial,  even  if  so  disposed,  as  a  cor- 
poration can  only  appear  by  attorney,  and  the  appear- 
ance at  the*sessions  must  be  in  person.  We  think 
there  is  no  weight  in  this  objection.  It  may  indeed 
impose  some  difficulty  upon  the  prosecutor,  and  render 
his  proceeding  more  circuitous,  as  he  will  be  obliged  to 
remove  the  indictment  by  certiorari  into  this  Court  in 
order  to  make  it  efiective ;  but  the  liability  of  the  cor- 
poration is  not  afiected. 

In  the  case  of  Bex  v.  Gardner  (b)  it  was  objected 
that  a  corporation  could  not  be  rated  to  the  poor,  be- 
cause the  remedy  by  imprisonment  upon  failure  of  dis- 
tress was  impossible ;  but  the  Court  considered  the 
objection  of  no  weight,  though  it  might  be  that  there 
would  be  some  difficulty  in  enforcing  the  remedy. 

The  proper  mode  of  proceeding  against  a  corpora- 
tion, to  enforce  the  remedy  by  indictment,  is  by  distress 
infinite  to  compel  appearance,  after  removal  by  certiorari, 
as  suggested  by  Mr.  Baron  Parke  in  this  very  case,  re- 
ported in  9  Car*  Sf  Paj/ne,  469.,*  and  as  appears  by 
Hawk.  P.  C-  B.  2.  c.  27.  s.  14.  (c),  and  the  cases  cited 
in  6  Fin.  Abr.  310.  &c.  tit.  Corporations^  (B.  a)  {c). 

We  are  therefore  of  opinion  that  upon  this  demurrer 
there  must  be  judgment  for  the  Crown. 

Judgment  for  the  Crown  (rf). 

(a)  It  was  so  put,  bypotbctically,  in  the  argiunent  for  the  defendants. 
(6)  1  Cowp,  79.  (c)  Vol.  iv.  p.  140. 

{d)  The  defendants  pleaded  over  in  the  same  term  (see  p.  324.»  ante), 
«nd  were  convicted  at  the  ensuing  Siunraer  Assizes,  1849,  and   fin«l 
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BoscoBLA  against  Thomas. 

DecUimtion        A  SSUMPSIT.    The  declaration  stated  that,  whereas 

stetcd  that,  in      Jlm, 

conndntioa  heretofore,  to  wit  &c*,  in  consideration  that  plain* 

the  request  U  tiff,  at  the  request  of  defendant,  had  bought  of  defendant 

bought  a  bone  ^  Certain  horse,  at  and  for  a  certain  price  &c«,  to  wit 

rt  ^t^^'  &c,  defendant  promised  plaintiflF  that  the  said  horse  did 

P[^^®^'  notexceed  five  years  old,  and  was  sound  &c^  and  free  firom 

Uw hcne  wm  vice;  nevertheless  defendant  did  not  perform  or  r^;ard 

free  from  Tice ; 

but  it  was         his  said  promise,  but  thereby  deceived  and  defirauded 

Yidous.    Held       ,..-....  .        .  ,  . ,  ,  ,        . 

bad,  on  motion  plamtiff  m  this,  to  Wit,  that  the  said  horse,  at  the  tune 

judgment;  for  ^f  the  making  of  the  said  promise,  was  not  free  firom 

ecuted  coni  ^*^>  ^^^f  ^^  ^®  contrary  thereof,  was  then  very  vicious, 

Umuffh  Uid  restive,  ungovernable,  and  ferocious ;  whereby  &c« 
neloi^nu^        Pleas:  1.  Non  assumpsit.     Issue  thereon. 

by  imputation        2.  That  the  horse,  at  the  tune  of  the  supposed  pro- 
of law  the  pro-  . 
mise  charged  in  mise,  was  free  trom  vice,  and  was  not  vicious,  restive, 

the  declaration^  11/.  1     . 

nor  would  sup.  ungovemable  or  ferocious,  in  manner  &c.:  conclusion 
mise,  assuming  ^  ^^  couutry.  Issue  thereon  (a). 
11^^"^^  On  the  trial,  before  Wightman  J.,  at  the  CorrmaU 
&tf^^^^  Spring  assizes,  1841,  a  verdict  was  found  for  the  plain- 
to  be  express.  tifiF  on  both  the  above  issues.  In  Easter  term,  1841, 
Bompas  Seijt.  obtained  a  rule  nisi  for  arresdng  the  judg- 
ment on  the  first  count  {b).    In  last  term  (c), 

(a)  Iliere  were  other  counts^  on  which  issues  were  joined  and  found 
for  the  defendant 

(b)  The  rule  was  also  for  entering  a  Tcrdict»  on  the  eridence^  for  the 
defendant;  but  on  this  the  Cottt  did  not  decide. 

(c)  Jpni  SSth,  1842.    Btfor#  Xord  J>aman  C.  J.,  JhUtnoH,  WiUimt, 
•nd  mgkiman  J9. 
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£rJ(P  and  BuU  shewed  cause.     The  objection  is,  that   Queen*t  Bench, 

the  first  count  states  only  a  nudum  pactum.    But  there '___ 

is  an  executed  consideration,  which,  with  a  request,  will      Roscorul 

support  a  promise.     Now  the  request  need  not  be  ex-       Thom ai. 

press :  wherever  the  law  will  raise  a  promise,  a  request 

by   the  party  promising  will  be  implied ;  note  [c]  to 

Osborne  v.  Rogers  (a).     Payne  v.  Wik(m{b)  was  the  con- 

▼erscof  the  present  case:  there  a  consideration,  which  in 

Its  form  was  executed,  was  declared  on  as  executory ;  and 

Ais  was  held  to  be  no  variance,  because  in  reality  the 

^nsideration  was  continuing.      Here  the  declaration 

states  an  executed  consideration  in  form ;  but  it  is,  prac- 

t^cally,  executory,  because  the  sale  and  warranty  would 

*^  Coincident     In  Thomtony.Jenyns  (c)  the  declaration 

^oarged  that,  in  consideration  that  YAmntiS  had  promised 

^  defendant,  defendant  then  promised  plaintiff.     It  was 

J^cted  that  this  was  an  executed  consideration  without 

*"^<luest,  which  was  insu£Scient  where  the  law  would 

^   ^'^se  a  promise ;  and  Broom  v.  Crump  (d)  was  cited : 

^ke  Court  held  that  the  two  promises  might  be  con- 

^^^^  as  simultaneous,  and  th&t  the  objection  therefore 

*^  not  be  sustained  («). 

^^^^jmpas  Serjt.  and  Slade^  contra.     The  warranty  ought 

^    ^^  given  at  the  time  of  the  sale :  if  made  after,  it  is 

^     ^^^ut  consideration;  S  Blackst.  Com.  166.,  Com.  Dig. 
-^^^^  - 
•^^     ^on  upon  the  Case  for  a  Deceipt^  (A  11. )j  Roswell  v. 

^^^^han  (g)y  Pope  v.  Lewyns  {h).    Thornton  v.  Jenyns  (c) 

^<»)  1  Wm$.  SauneL  264  a.  (6)  7  B.  ^  C,  423. 

^^)  1  Man,  4^  G.  166.  (rf)  1  Marsh.  567. 

^«)  It  WIS  alto  argued  that  the  warranty  might  here,  after  verdict^  be 
^^^n  to  be  coincident  with  the  sale  :  to  which  it  was  answered  that,  if  it 
^^  80,  the  evidence  negatived  the  declaration. 
C«)  Cro.  Jac.l96.  (A)  Cro.  Jac.  630. 
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Volume  TIL    was  a  case  of  mutual  promises,  which  can  never  literally 

1842. 
^ be  made  at  the  same  moment:  here  the  declaration 

RoscoRLA      definitely   lays   the   perfect  sale  as  antecedent  to  and 

Thomas.       distinct  from  the  warranty.   And  the  warranty  is  a  matter 

not  implied  by  law  upon  a  sale ;  Parkinson  v.  Lee  (a). 

Even  an  express  promise  without  a  legal  consideration 

is  invalid  ;  Collins  v.  Godefroy  (i).     In  Hopkins  v.  Lo» 

gan  (c)  there  was  an  executed  consideration  from  which  a 

promise  to  pay  on  request  would  have  arisen :  and  it 

was  holden  that  this  did  not  support  a  promise  to  pay 

on  a  future  day  named.     [Patteson  J.  referred  to  Hunt 

V.  Bate  (d\  as  cited  in  Eastwood  v.  Keryon  {e\  and  to 

Lampleigh  v.  Brathwait  (5^).] 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.,  in  this  term  {May  SOth),  deli* 
vered  the  judgment  of  the  Court. 

This  was  an  action  of  assumpsit  for  breach  of  war- 
ranty of  the  soundness  of  a  horse.  The  first  count  of 
the  declaration,  upon  whicli  alone  the  question  arises, 
•  stated  that,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendant,  had  bought  of  the  defendant  a 
horse  for  the  sum  of  30/.,  the  defendant  promised  that 
it  was  sound  and  free  from  vice.  And  it  was  objected, 
in  arrest  of  judgment,  that  the  precedent  executed  con- 
sideration was  insufiicient  to  support  the  subsequent 
promise.  And  we  are  of  opinion  that  the  objection 
must  prevail. 

It  may  be  taken  as  a  general  rule,  subject  to  excep- 

(a)  2  Ea»t,  814.  (6)  1  B,  fr  Ad.  95a 

(c)  5M.^W,  241.  (rf)  3  Dyer,  272  a. 

(0  II  J.  ^E.  438.  452. 

(g)  Hob,  105.  5Ui  ed.     See  S,  C,  1  SmUh't  Leading  Cam^  67. 
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"^ioiis  not  mplicable  to  this  case,  that  the  promise  must  Queen^s  Bench, 

1842 
136  coextensive  with  the  consideration*     In  the  present  _.     |  _ 

caise^  the  only  promise  that  would  result  from  the  con-      Koscorla 
sideration,  as  stated,  and  be  coextensive  with  it,  would       Thomas. 
be  to  deliver  the  horse  upon  request*     The  precedent 
sale,  without  a  warranty,  though  at  the  request  of  the 
defendant,  imposes  no  other  duty  or  obligation  upon 
Iiim.    It  is  clear,  therefore,  that  the  consideration  stated 
voold  not  raise  an  implied  promise  by  the  defendant 
that  the  horse  was  sound  or  free  from  vice. 

Bat  the  promise  in  the  present  case  must  be  taken  to 
be,  as  in  fact  it  was,  express :  and  the  question  is,  whe- 
ther that  fact  will  warrant  the  extension  of  the  promise 
lieyond  that  which  would  be  implied  by  law ;  and  whe- 
ther the  consideration,  though  insufficient  to  raise  an 
implied  promise,  will  nevertheless  support  an  express 
one.    And  we  think  that  it  will  not 

The  cases  in  which  it  has  been  held  that,  under  cer- 
tain circumstances,  a  consideration  insufficient  to  raise 
an  implied  promise  will  nevertheless  support  an  express 
cue,  will  be  found  collected  and  reviewed  in  the  note  (a) 
to  Wennall  v.  Adney  (a),  and  in  the  case  of  Eastwood  v. 
Kenyon  (J).  They  are  cases  of  voidable  contracts  sub- 
sequently ratified,  of  debts  barred  by  operation  of  law, 
subsequently  revived,  and  of  equitable  and  moral  ob- 
ligations, which,  but  for  some  rule  of  law,  would  of 
themselves  have  been  sufficient  to  raise  an  implied 
promise.  All  these  cases  are  distinguishable  from,  and 
indeed  inapplicable  to,  the  present,  which  appears  to  us 
to  fall  within  the  general  rule,  that  a  consideration  past 
and  executed  will  support  no  other  promise  than  such 
as  would  be  implied  by  law. 

(a)  3  ^of.  f  PkO.  249.  {b)  U  A.  i  E.  ^^. 
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▼. 
Thomas. 


The  rule  for  arresting  the  judgment  upon  the  f 
count  must  therefore  be  made  absolute. 

Rule  absoli 


Monday, 
May  SSd. 


An  indictment 
for  stealing 
valuable  secu- 
rities, the  pro- 
perty of  L.  Jdf., 
and  an  indict- 
ment for  mis- 
demeanor in 
selling  and  con- 
verting secu- 
rities of  the 
same  descrip- 
tion in  all 
respects,  the 
property  of 
the  same 
X.  Jtf.,  and  en- 
trusted by  him 
to  defendant 
for  safe  custody, 
were  found,  at 
the  same  session 
of  the  Central 
Criminal 
Court,  against 
the  same  party, 
and  removed  by 
certiorarL    De- 
fendant moved 
that  the  indict- 
ments ox  one 
them  might  be 
quashed,  on 
affidavit  that 
both  were  pre- 
ferred for  the 
same  alleged 
offence. 

The  Court 
refused  a  rule 
to  shew  cause. 


The  Queen  against  Stockley. 

nnWO  bills  of  indictment  were  preferred  and  fou 
at  the  same  session  of  the  Central  Criminal  Cc 
{March  1842),  against  John  Bagnall  Stockley.     The  i 
indictment  charged  him,   under  stat.  7  &  8  G.  4.  c. 
s.  5.J  with  stealing  French-Dutch  bonds,  the  propert; 
Lambert  Molony,  the  said  bonds  being  securities 
titling  Ij.M.  to  shares  and  interests  in  public  fun 
stock  of  the  kingdom  of  Holland.    There  were  ol 
counts,   laying  the   property  in  different  parties, 
otherwise  varying  the  statement.     The  second  inc 
ment  was  for  a  misdemeanor,  under  stat.  7  &  8  C 
q.  29.  s.  49.,  in  selling  and  converting  to  defendant's  < 
use  certain  French-Dutch  bonds  entrusted  to  him 
Lambert  Molony  (defendant  then  being  a  banker 
agent)  for  safe  custody,  &c.,  and  without  any  autho 
to  sell  &C.     The  property  was  described  as  in  the 
dictment  for  felony.     There  were  several  counts,  varj 
in  the  statement     The  indictments  were  removed 
this  Court  by  certiorari. 

Wordsworth  now  moved  for  a  rule  to  shew  ci 
why  one  or  both  of  the  indictments  should  not 
quashed,  on  the  defendant's  affidavit,  stating  that  i 
were  preferred  ^^  for  the  same  identical  offence,  if  an 
it  also  went  into  the  merits  of  the  case,  and  contai 
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Alleviations  of  hardship,  and  misconduct  in  the  prose- 
cutejrSi    Wordsmyrih  relied  upon  JBar  v.  Doran  (a). 

X^rd  Denman  C.  J.     We  ought  to  see  a  distinct 

Au^ftiority,  enabling  us  to  do  what  is  required ;  and  even 

th^n  we  should  be  very  careful  in  exercising  such  a 

discretion.  The  case  cited  is  no  authority.    It  shews  only 

^h^^  a  judge  considered  it  wrong  to  prefer  the  two  in< 

clicr^jnents  at  once  for  the  same  oiFence,  and  desired  the 

S^^'^^Lxid  jury  not  to  do  so  in  future.     We  cannot  grant 

^*  >*mjle. 
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Q,\uetCi  Bench, 
184*2. 

The  QuxxN 
▼. 

Stocklkt. 


^ATTESON,    Williams,   and   Coleridge  Js.   con- 

Rule  refused  {b). 

(a)  1  Le9ck'$  Cro.  C.  538.  4th  ed. 

(6)  See  The  Que  cf  Swan  and  Jejhyt,  FoU,  Or.  L,  104. 


Stockbridge  against  Sussams. 

^^^^EBT  for  work  and  labour,  and  goods  sold  &c.,  and 
on  money  counts.  Pleas.  1.  Nil  debet.    Issue  there- 
^.     2.  Set-off.     Replication  :    That  defendant  "  never 
^^^  as  indebted  in  manner  and  form  "  &c.     Issue  thereon, 
^^^n  the  trial,  before  Gumey  B.,  at  the  Kingston  Spring 
^^-^sizes  in  this  year,  the  defendant  proved  his  set-ofF  to 
^-n  amount  exceeding  the  plaintiff's  demand ;  and  the 
X^Iaintiff  then  offered  to  prove  that  he  paid  part  of  that 
Amount.     The  defendant  objected  that  such  an  answer 
Vas    inadmissible    under  the   replication   ^^  never    in- 
debted ; "  but  the  learned  Judge  received  the  evidence, 

VOL.  III.    N.  8.  n 


Monday^ 
May  SSd. 

On  replication, 
to  a  plea  of  set- 
off in  an  action 
of  debt,  that 
plaintifi*"  never 
was  indebted  in 
manner  and 
form  *'  &c.,  the 
plaintiff*  cannot 
prove  payment. 

To  let  in 
such  proof,  he 
should  reply 
that  he  was  not, 
nor  is,  indebted. 
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Fohime  III  which  reduced  the  set-ofF  below  the  claim  proved  oo  the 
1842* 
[__  other  side.    The  plaintiff  had  a  verdict,  and  certificate 


SiocKBRiMi    f^j,  speedy  execution. 

SOMAMS. 


Wattinger^  in  the  ensuing  term,  obtained  a  rule  to 
shew  cause  why  a  new  trial  should  not  be  had,  the 
judgment  vacated,  and  execution  withdrawn.  He  cited 
Brawn  v.  Daubeny  (a)  and  Jackson  v.  Bobinsan  (b).  A 
rule  nisi  was  granted. 

Piatt  now  (c)  shewed  cause.  The  rule  HiL  4  IF.  4^ 
Pleadings  in  Particular  Actions^  11. 2.  (^,  that  ^^  The  plea 
of  *  nil  debet'  shall  not  be  allowed  in  any  actfOD,"  does 
not  affect  replications.  That  the  party  **  never  vms  in^ 
debted  **  means  that  he  was  not  so  before  or  at  the  time 
of  action  brought;  and  the  plea  of  payment  is  applicable 
to  such  a  replication.  Before  the  new  rules,  a  plea  of 
^^  never  indebted  "  would  have  let  in  such  proof,  as  die 
plea  of  non  assumpsit  would :  the  one  is  not  more 
inconsistent  with  evidence  of  payment  than  the  other. 
Jackson  v.  B6binson{b)  was  decided  on  the  authori^ 
of  Brown  v.  Daubeny  {a) ;  and  this  latter  case  may,  on 
principle,  require  to  be  reconsidered.  ^Coleridge  J.  It 
was  acted  upon  by  the  Court  in  Graver  v.  Price  {e). 

(a)  4  DowL  p.  a  585. 

(6)  8  DawL  P.  C.  622.  See  the  errata  at  the^beginmng  of  the  aanie 
▼olume. 

(c)  The  Court,  on  granting  the  rule  last  term,  desired  that  the  cbk 
should  not  be  set  down  in  the  new  trial  paper. 

(d)  SB.  iAd.  TiiL 

(e)  Easter  term,  1842.  The  plaintiff  had  replied,  to  a  plea  of  aeC-ofl^ 
that  be  was  not  nor  is  indebted  modo  et  form&  &c ;  whereupon  isiiM  waa 
joined ;  and  on  the  trial,  before  Coltruige  J,,  at  the  Monmouih  Spring 
assises,  1841,  the  plaintiff  proved  payment,  and  obtained  a  fcrdict.  On 
motion  for  a  new  trial,  and  cause  shewn  (Mojf  9d,  1842,  bilbiv  liord 
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J^atteson  J»     I  am  not  aware  that,    before  the  new  Queen*s  Bench. 

rules,  the  plea  "  never  indebted  "  had  been  used  in  the ^* 

^ense  you  give  to  it.     The  rule  you  refer  to  says,  in     Stockbridgi 

speaking  of  pleas,  that  *^  nil  debet  shall  not  be  allowed  in       Sussams. 

sny  action,^  but  (II.  8.)  that,  in  certain  cases,  the  de- 

foidant  may  plead  that  he  never  was  indebted  in  manner 

aiKl  form  &c     Therefore  the  two  forms  have  di£Perent 

QManings  in  a  plea.   Can  we  then  say  that  they  mean  the 

ttne  in  a  replication  ?    <*  Never  was  indebted,"  prima 

&cie,  means  that  the  party  was  not  indebted  at  any  time 

wbatever ;  not  that  he  has  paid  the  debt.]     The  allega- 

tbn  is  that  the  party  never  was  indebted  in  manner  and 

form  &c :  that  is,  at  the  commencement  of  the  suit,  as 

alleged  in  the  plea.    [Patteson  J.    The  plea  "  never 

indebted'' uses  the  same  words  with  reference  to  the 

^®<5l«ration.     Coleridge  J.   You  might  have  replied  that 

"^^  plaintiff  was  not  nor  is  indebted  &c.  (a)]    The  de- 

^^ant  was  bound  by  hb  plea  to  shew  that  the  plaintiff 

''^^^  indebted  before  and  at  the  time  of  the  commence- 

^Ot  of  the  suit:  his  defence  failed  unless  the  debt  were 

the 


^^^  to  have  continued  due  till  action  brought :  and 
Replication  includes  the  negative  of  that  fact. 


^^llinger,  contra,  was  stopped  by  the  Court. 

'^A.TTESON  J.  (i).     This  is  an  attempt  to  read  "  never  " 
^ot."     We  cannot  give  this  effect  to  a  replication 

|u  '•*<»fi  C  J.,  JPtateson,  ffUliams,  and  Wightman  Js.),  the  Court  held 
Q^  J*  ^^^  the  iiBue  joined,  payment  might  be  shewn  in  answer  to  the  set* 
jj^**  ^*^  the  rule  was  discharged.  Brovm  v.  Daubeny  (4  DowL  P.  C,  585. ), 
^J/^^*«>»i  Y.  Bobhuon  (fiDowL  P.  C.  622.),  and  FaUhJuU  v.  Ashley  (1  Q. 
/5^^^^^  5),' were  cited.     R,  Richards  and  Busby  for  the  plaintiff ;    Tal- 

T^    Serjt.  and  W.  J,  Alexander  for  the  defendant 

^•*i    SeeCbw.  2)^.  Plfe«fcr(2Wl7.) 

^    ^   Lord  J>enman  C.  J.  waa  attending  the  Friyy  Council. 

R  2 
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Volume  III.    while  we  refuse  the  same  construction  to  a  plea.     It 

1842 
'__   was  only  necessary  for  the  plaintiff  to  adopt  the  old  form 

SrocKBRiBoi    <<  was  not  nor  is  indebted:"  but  he  has  chosen  to  say 
SosiAitt.       <<  never  indebted."     We  cannot  assist  him  without  hold- 
ing that  to  mean  the  same  as  *^  not  indebted.'*    The 
rule  must  be  absolute.  •■ 


Williams  and  Coleridge  Js.  concurred. 

Rule  absolute.     Defendant  to  bring 
no  action.  ; 


Saturday,  Tho  QuEEN  Qgaitist  Tho  Inhabitants  of  Vange. 

Masf  28th.  ° 

The  proprietors   OY  a  rate  made  for  the  relief  of  the  poor  of  the  parish 

of  lands,  situate    XJ 

in  parish  V.  of  Vatige^  in  EsseXy  and  allowed,  March  23d,  ISil, 

and  other  ,    ,  ,  g* 

parishes  of  the  William  Hilton  was  assessed  in  the  sum  of  9/.  6s^  as 

granUKi  one^'  ^^e  occupier  of  premises  in  Canvey  Island ;  the  extent  of 

lands^n^eVto  ^^^^h  premises  was  estimated  at  133a.  Ir.  6p.,  the  gross 

J.,  in  consider,  cental  at  143/.,  and  the  rateable  value  at  128/.     The 

ation  of  his  ' 

embanking  and  Commissioners  of  Sewers  of  Canvey  Island  were  stated 

keeping  from 

inundation  all    to  be  the  owners.      On  appeal,  the  quarter   sessions 

the  lands  in  the 

island.    By  a     amended  the  rate,  leaving  it  as  follows  {a) : 

local  act  after- 
wards passed,  commissioners  were  appointed  to  keep  up  the  embankment,  and  empowered 
for  that  purpose  to  tax  the  owners  and  occupiers  of  the  granted  lands  by  an  annual  rate,  to 
the  full  annual  rent  or  value  of  such  lands  respectively ;  and,  if  the  monies  so  levied  should 
prove  insufficient  (but  not  otherwise),  to  Ux  the  other  lands  in  the  island. 

W,  H,,  being  the  owner  and  occupier  of  all  the  granted  lAnds  in  F.,  was  rated,  by  the 
commissioners,  as  owner  and  occupier,  for  that  property,  described  in  the  rate  as  <*  bouse, 
premises  and  lands."  W.  H,  had  taken  the  lands  subject  to  the  above  liability,  paying  no 
purchase  money.  The  assessment  on  these  and  the  rest  of  the  granted  lands  equalled  the 
rack  rent  or  full  annual  value.  The  annual  expenditure  on  the  embankment  was  neces- 
sary to  maintain  the  lands  within  the  island  in  a  sUte  to  command  any  rent  from  a  tenant 
or  to  be  capable  of  occupation  by  the  owner. 

Held  that  W.  H.  was  rateable  to  the  poor  in  V,  for  the  full  annual  value  of  his  said 
lands,  without  deduction  on  account  of  the  embankment  tax. 

(a)  Tlie  first  column,  headed  "  No.  of  asscNimenl,"  and  tlie  tliird  and 
fifth,  headed  •'  No.  of  votes,"  are  omitted. 
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108  0    5 

£    «.    d. 
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subject  to  the  opinion  of  this  Court  on  the  following 
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The  appellant  was  the  owner  and  occupier  of  the 
property  for  which  he  was  assessed,  being  a  farm  called 
&ar  HousCf  lying  in  that  part  of  the  parish  of  Fange 
which  is  situate  in  Canvey  Island.  This  island  contains 
altogether  about  4000  acres,  and  is  situate  in,  or  forms 
detached  parts  of,  the  parishes  of  Vange  and  eight  others. 
A  considerable  portion  of  the  lands  of  the  island  are 
called  and  known  by  the  name  of  "  Third  Acre** 
lands ;  of  which  description  the  farm  before  mentioned 
entirely  consists.  In  the  year  1621,  Sir  Henry  Appleton 
and  others,  being  the  owners  of  certain  lands  lying  in 
Convey  Island^  which  lands  were  at  every  spring  tide 
overflowed  by  the  river  Thames^  by  indenture,  dated  9th 
oi  April  1621,  contracted  and  agreed  with  Joos  Cropen- 
burgh  for  the  inning,  enclosing  and  fencing  of  all  the 
grounds  in  the  island,  and  the  same,  at  his  own  proper 
costs  and  charges,  maintaining  and  keeping  from  all 
inundations  and  overflowings  of  the  said  river  Thames 
for  ever :  and  it  was  in  and  by  the  said  indenture  cove- 
nanted and  agreed  that  the  said  Joos  Cropenbtirgh,  in 
consideration  thereof,  and  of  his  great  pains,  hazard  and 
charge  in  and  about  the  inning  and  fencing  of  the  said 
grounds  from  the  inundation  and  overflowing  of  the 
said  waters,  should  have  and  enjoy  to  him  and  his  heirs, 
in  fee  simple  for  ever,  one  full  third  partof  all  and  singular 
the  lands  of  the  said  parties,  situate  in  the  said  island. 

R  3 
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Volume  III.  .  Joos  Cropetiburgk  having  inned,  gained,   recovered 

[ and  fenced  the  lands  of  the  island,  the  said  indenture 

The  Qo««H  yyg^  in  Hilary  term  1622,  by  consent  of  all  parties 

The  Inhabit-  thereto,  made  a  decree  of  the  Court  of  Chancery ;  and 

ants  of 

Vanqi.  .  the  third  part  of  all  the  same  lands  so  inned  was  thereby 
decreed  and  established  to  Joos  Cropenburghy  his  heurs 
and  assigns  for  ever,  uppn  the  conditions  in  the  said 
indenture  mentioned. 

The  lands  thus  vested  in  Joos  Cropenburgh^  his  heirs 
and  assigns,  were  and  are  called  the  ^^  Third  Acre** 
lands,  and  are  known  by  that  name:  and  the  farm 
before  mentioned,  belonging  to  and  occupied  by  af^pel- 
lant,  comprises  a  part  thereof.  Those  lands  which  re- 
mained in  Sir  Henry  Appleton  and  other  persons  were 
and  are  called  the  ^'  Free  LandsJ^  And  those  lands 
which  have  been  since  the  embankment  of  the  island 
recovered  at  different  times  from  the  sea  by  diffisrent 
individual  proprietors  are  called  '^  OutsandsJ* 

By  statute  32  G.  3.  c.  31.,  intituled  ^^  An  act  for  more 
effectually  embanking,  draining,  and  otherwise  im- 
proving, the  island  of  Canvey^  in  the  county  of  Essex** 
(and  which  is  declared  a  public  act),  certain  com- 
missioners therein  named,  and  their  successors,  to  be 
appointed  as  in  the  said  act  is  mentioned,  were  directed 
and  required  from  time  to  time,  and  at  all  times  there- 
after, to  support  or  build,  raise,  strengthen  and  maintain 
the  walls  and  banks  and  other  works  of  drainage  then 
standing  and  being  in  tlie  island  (except  such  as  were 
erected  and  made  around  those  parts  called  the  Om^- 
sands)y  and  to  make  and  erect  such  other  walls  and 
banks,  sluices  and  tunnels,  and  to  cut  such  other  drains 
in,  upon,  through  and  over  the  island  (except  as  afore- 
said), as  should  be  necessary  for  the  more  effectually 


V.  VICTORIA.  246 

.^Mectioi^  preterving  aqd  draining  of  the  island ;  and  Q»6en*t  Bench. 
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sdl  such    walls,   banks,   drains,   sluices,   tunnels  and 
<)tlier  works  from  time  to  time  to  repair,  support,  main-    '^^  Qv"« 
tain,  work,  cleanse  and  use  in  such  manner  as  the  cchu-    Tbelnhabit- 

antsof 

ffiiflsioners  should  direct  and  appoint  {a),  Vaxoi. 

The  act  (b)  then  gave  the  commissioners  power,  for 

die  above  porposes,  from  time  to  time,  and  at  all  times 

thereafter,  to  tax  and  charge  the  owners  or  occupiers 

of  the  Third  Acre  lands  {c)  to  the  full  annual  rent  or 

valoe  of  such  lands  respectively,  if  necessary,  (^i).     And 

the  oommisaoners  were  by  the  act  further  empowered, 

if  the  monies  to  be  raised  upon  the  owners  or  occupiers 

of  the   Tkird  Acre  lands  should  not  amount  to  the 

aoina  which  the  exigencies  of  the  several  years  might 

rioqaiie,  to  supply  such  deficienejr  by  taxing  and  assess- 

ii^  the  several  other  lands  within  the  island,  except  the 

Oui9tauU(e). 

(a)  Secti.1.  11.  (6)  Sect  19. 

(c)  **  By  an  annual  rate  or  aaaenmeot  upon  the  several  owners  and 
^^ccupiers  •*  Ac. 

(d)  **  But  if  not,  then  only  pro  tanto  by  an  annual  pound  rate.** 

(e)  Sect.  IS.  But  the  owners,  proprietors  or  occupiers  of  such  sereral 
^Mbcr  lands  were  not  to  be  taxed  <<  except  in  the  case  of  the  absolute  in- 
^bOity  of  the  owners  of  the  said  third  acre  lands,  in  respect  of  those  lands, 
%«  raiia  and  supply  the  moniet  which  from  time  to  time  may  be  wanted.** 

Sect  27  provides,  <<  That  it  shall  be  lawful  for  all  persons  who  shall 
^  tenants  at  rack-rent  of  the  said  lands,  and  who  shall  have  paid  any 
%«le  or  tax  to  be  imposed  or  levied  by  virtue  of  this  act,  or  from  whom 
the  same  shall  have  been  recovered,  to  deduct  or  reimburse  themselves 
the  monies  they  shall  have  so  paid,  or  which  shall  have  been  recovered 
from  them  as  aforesaid,  and  all  expenses  attending  the  same,  out  of  the 
«txt  rent  to  become  due  and  payable  to  their  respective  landlords,  who 
shall  and  are  hereby  required  to  allow  such  deduction  accordingly." 

Sect  38   exempts  the  works  made  or  to  be  made  under  this  act  from 
'the  survey,  controul,  direction  or  order  of  the  commissioners  of  sewers. 
Plvti  of  lecta.  1  and  19,  cited,  p.  250,  poet,  do  not  require  further 
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Since  the  passing  of  the  act,  the  several  works  therda 
mentioned  have  been  and  are  vested  in  the  commis- 
sioners and  their  successors  for  the  purposes  of  the  act: 
and  they  have,  in  the  exercise  of  the  powers  given  them 
by  the  act,  repaired  and  kept  in  repair  the  walls,  em- 
bankments and  other  works  mentioned  in  ^e  act ;  and 
have,  in  three  recent  years  (viz.  1837,  18S8,  and  ISSS)* 
in  consequence  of  the  proceeds  of  the  Third  Acre  lands 
being  insu£Scient  for  the  exigencies  of  those  years, 
and  in  pursuance  of  such  powers,  assessed  and  raised 
certain  sums  of  money  on  the  "  free''  lands  to  supply 
such  deficiency.  The  whole  of  the  sums  assessed  and 
raised  by  the  commissioners  are  applied  generally  to 
the  repair  of  the  whole  of  the  works  vested  in  the  ocmi- 
missioners ;  and  no  sum  assessed  and  raised  upon  any 
particular  portion  of  land  is  applied  to  any  particular 
portion  of  the  works.  There  are  no  more  or  other 
Third  Acre  lands  within  the  parish  of  Vange  than 
the  farm  before  mentioned.  The  other  land  in  the 
island,  situate  within  Vange  parish,  consists  of  the 
«  fi-ee"  land. 

The  appellant  paid  nothing  for  the  purchase  of  the 
Scar  House  farm;  which  he  has  occupied  as  the 
owner  thereof,  subject  to  the  liabilities  imposed  on  it  by 
the  above  mentioned  decree  and  act  of  parliament. 
The  quantity  or  extent  at  which  the  Scar  House  farm 
was  estimated  in  the  original  assessment  includes  the 
portion  occupied  by  that  part  of  the  sea  wall  or  em- 
bankment, vested  in  the  commissioners,  which  is  con- 
tiguous, and  upon  which  the  farm  is  abutting.  And 
the  extent  at  which  the  same  farm  is  estin^ted  in  the 
rate,  as  amended  by  the  sessions,  is  the  extent  of  that 
portion  which  belongs  to  and  is  occupied  by  the  appel- 
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lant,  ezdasive  of  the  same  sea  walls,  embankments  and  QueenU  Senek. 

other  works  vested  in  the  commissioners.  ' 

For  several  years  since,  the  sums  assessed  and  raised     '^®  Quum 

by  the  commissioners  upon  the  Third  Acre  lands  for  The  inhabit- . 

^  '  ^  ante  of 

the  purposes  of  the  act  have  been  equal  to  the  rack  rent       Vavos. 
or  fall  annual  value  of  those  lands ;  and  the  sum  which 
lias  been  assessed  upon  and  paid  by  the  appellant  in  re- 
spect of  the  Scar  House  farm  has  been,  for  the  current 
Aod  preceding  years,  123/.  per  annum. 

The  annual  outlay  and  expenditure  in  and  about  the 

repm  and  maintenance  of  the  sea  walls,  embankments 

and  other  works  mentioned  in  the  act  has  been  and  is 

an  expense  necessary  to  maintain  the  lands  within  the 

island  in  a  state  to  command  any  rent  from  a  tenant, 

^v*  to  be  capable  of  occupation  for  any  purpose  by  the 

®^^»r. 

^0  deduction  whatever  is  made  to  the  appellant,  in 

^^  rate  appealed  against,  in  respect  of  the  sea-wall  rate, 

^^    embankment  tax,  paid  by  him  as  before  mentioned. 

The  question  for  the  opinion  of  this  Court  was,  whe- 

^  «r  the  said  sum  of  123/.,  so  assessed  upon  and  paid  by 

^«  appellant,  ought  to  be  deducted  from  the  assumed 

^    gross  rental "  in  estimating  the  "  annual"  or  "  rate- 

^V^le"  value  of  the  same  farm  and  lands  in  assessing  the 

^J)pellant  to  the  poor  rate.     The  decree  in  chancery 

'^^as  annexed  to  the  special  case,  and  to  be  considered 

X^art  of  it. 

The  case  was  argued  in  last  term  (a). 

Sir  W.  W.  Fdlettj  Solicitor  General,  Knox,  Ryland 
^md  W.  H.  Watson,  in  support  of  the  order  of  sessions. 

(a)  JprU  27th.     Before  Lord  Denman  C.  J.,  Tatttumt  WilUafnt  and 
Wighiman  Jt. 


I  of 


248  Q.  B.    TRINITY  TERM, 

Vohme  ui.     First»  if  the  appellant's  land  were  rateable  at  alL  the 

1842* 
L_  whole  123/.  assessed  by  the  commissioiiert  upon  the 

The  Qmif  g^^  jjbusr  farm  must  be  deducted  from  the  net  an- 
^^||J[^  nual  value.  In  the  judgment  of  this  Court  in  Bex  v. 
Adame$(a)  it  is  said:  <'The  question"  << is,- in  effeet^ 
whether  the  occupier  of  lands  in  a  district ''  ^  which 
is  liable  to  be  flooded,  and  is  protected  from  floods  at-a 
certain  occasional  expense  (for  that  is  the  natore  of  the 
sewers'  rate),  ought  to  be  rated  at  the  same  sum  uf  the 
occupier  of  lands  of  similar  quality  and  of  eqnai  ammal 
produce,  lying  in  the  same  parish^  but  not  liable  to  the 
same  expense.  We  are  of  opinion  that  he  onght^  not 
It  is  obvious  that  the  average  annual  net  profit  of  ose 
description  of  land  is  not  the  same  as  that  of  the  other ; 
and,  both  upon  principle  and  authonqr,  we  think  the 
rate  ought  to  be  made  ir  proportion  to  that  profit*! 
And  again :  *<  If  the  subject  of  occupation  be  of  a  pccish- 
able  nature^  or  require  an  annual  expense  to  secare  its 
existence^  an  allowance  ought  to  be  made  on  this  aooomit; 
(or  the  total  annual  profit  is  not  the  net  annual  profit;  a 
part  must  be  set  aside  for  the  restoration  and  maintenance 
of  the  subject  of  occupation.  It  is  on  thfs  principle  thil 
buildings  have  been  permitted  to  be  rated  at  less,  in  pro* 
portion  than  arable  and  other  land.  The  cases,  eq>eciaUy 
those  of  a  more  recent  date,  in  which  the  principle  of 
rating  has  been  more  fully  discussed  and  considered^ 
will  be  found  to  have  established  this  rule  of  ratify 
which  is,  in  other  words,  that  all  lands  are  to  be  assessed 
in  proportion  to  the  net  rent  which  a  tenant  at  rack- 
rent  would  pay,  he  discharging  all  rates,  charges  and 
outgoings."     Applying  these  principles  (which  have 

(a)  A  B.^  Ad,  61. 
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1842 
^k7  W.4f.c.  96.)  to  the  present  case»  the  necessary  ex-  ' 

pense  incurred  by  the  appellant  in  the  maintenance  of    '^^  Qustv 

sea  wmlky  and  for  the  other  purposes  of  the  local  act,    Tbe  inhabit. 

•nts  of 

will  reddoe  the  rateable  value  of  his  property  to  no-       Vavoju 
thing;  since  he  pays,  to  command  the  rent  on  which 
the  rate  should  be  estimated,  a  sum  exceeding  that 
rent»    The  ^annual  outlay/'  as  described  in  the  case, 
fidls  literally  within  the  words  of  stat  6&7  fV.4.  c96. 
J.  1.,  '<  other  expenses,  if  any,  necessary  to  maintain 
tkemin  a  state  to  command  such  rent:**  the  sessions 
Imivi^  in  effect,  determined  that  the  payment  was  of 
mcb  a  character;  and  the  point  was  one  properly  to  be 
decided  by  them.    This  burthen  is,  in  effect,  a  sewers' 
late^  more  than  equalling  the  fiiU  annual  value  of  the 
lands.     It  may  be  contended  on  the  other  side  that  this 
charge  is  in  reality  a  rent,  no  other  rent  being  paid; 
but  that  cannot  be  so,  there  being  no  value  to  command 
u  rent.    And,  whenever  this  imposition  is  mentioned  in 
Ihe  local  act,  it  is  spoken  of  as  a  tax.     That  the  appel- 
lant's land  should  be  exempted  from  poor  rate  is  no 
liardship  on  the  other  landholders  in  the  parish,  their 
property  being  increased  in  value  by  his  outlay.     If  the 
charge  now  imposed  on  him  were  distributed  over  the 
parish,  they  would  bear  that  additional  barthen  but  pay 
less  poor  rate,  according  to  Bex  v.  Adames{a).    It 
makes  no  difference  that,  escaping  this  burthen,  they 
pay  more  poor  rate  in  proportion.     It  may  be  argued 
that  the  payment  of  this  tax  by  the  appellant  is  not, 
within  the  meaning  of  stat  6  &  7  fF.  4.  c.  96.  s.  1.,  an 
expense  necessary  to  maintain  bis  own  land  in  a  state 

(a)  4  B.  *  Jd,  6lf 
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to  command  rent,  because  it  is  for  the  protection  of  the 
level  generally :  bat  the  effect  of  it  is  that  his  own  land 
is  raised  in  value. 

But,  secondly,  the  appellant  may  contend  that  he  has 
no  beneficial  occupation  of  Scar  House  &rm,  the  whole 
value  being  taken  away  for  the  purposes  of  the  local 
act,  S2  G.  S.  cSl.,  which,  in  sect  1,  recites  that  **  the 
whole  rents  and  profits  of  the  said  Third  Acre  lands 
have,  for  several  years  last  past,  been  applied  **  to  the 
repair  and  support  of  the  sea  walls  and  embankments ; 
and,  in  sect  19,  authorises  the  commissioners,  by  reason 
of  those  rents  and  profits  being  for  the  time  inadequate^ 
to  tax  other  lands  in  the  island,  but  enacts  that  no  tax 
for  the  purposes  of  that  statute  shall  be  laid  on  any  bat 
third  acre  lands,  ^^  except  in  the  case  of  the  absolute 
inability  of  the  owners  of  the  said  third  acre  lands,  in 
respect  of  those  lands,  to  raise  and  supply  the  monies 
which  from  time  to  time  may  be  wanted.'' 


ErlCf  E.  JameSf  and  Marsh,  contrk.  First,  the  Third 
Acre  lands  should,  at  all  events,  pay  poor  rates  to  the 
extent  of  two  thirds  of  the  rack  rent  If  the  burthen 
in  question  were  an  ordinary  sewers'  rate  for  Canvey 
Island,  the  whole  level  would  be  bound  to  contribute ; 
the  Third  Acre  lands,  which  now  pay  the  whole,  would 
pay  one  third  of  the  charge,  the  rest  being  distributed 
over  the  other  lands  in  the  level :  and  in  that  case  the 
Third  Acre  lands  would  be  exempt  from  poor  rate  to 
the  extent  of  one  third  of  the  rack  rent,  but  liable  on 
the  other  two  thirds.  The  charge  imposed  upon  the 
Third  Acre  lands  is  an  annual  expense,  necessary,  ao 
cording  to  stat  6  &  7  7f •  4.  c.  96.  5. 1.,  to  maintain  all 
the  lands  in  a  state  to  command  their  rent.    Although, 
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l)jr  compact  among  the  proprietors,  it  has  been  cast  upon   Queen's  itetuh. 

pirticular  lands,  it  would,  in  the  case  of  a  common \ 

sewers  rate,  be  a  burden  upon  all,  and  must  be  so 
reckoned  in  adjusting  the  poor  rate*  A  private  compact 
cannot  alter  the  liability  to  such  rate. 

It  is  argued  that  to  exempt  the  appellant  is  no  in- 
jostice  to  the  other  landholders  in  Fange,  because,  as 
they  pay  more  to  the  poor  rate,  they  pay,  in  proportion, 
less  to  the  maintenance  of  sea  walls  and  embankments. 
But  the  burthen  on  this  latter  account  is,  not  on  the 
parish  of  Vdngej  but  on  the  island :  and,  although  the 
island  may  be  relieved  by  throwing  part  of  that  burden 
upon  lands  in  Vange^  it  does  not  follow  that  the  ability 
of  the  landholders  in  Vange  to  pay  poor  rate  may  be 
proportionably  increased. 

Bat,  further,  the  appellant  is  rateable  to  the  poor 
vpon  the  entire  rack  rent*    He  holds  the  land,  enjoying 
^all  the  advantages  of  an  ordinary  occupier;  and  it  com- 
xnands  a  rent  of  123/*     Upon  that  rent  there  is  a 
known  and  permanent  charge,  by  act  of  parliament,  in 
respect  of  the    sea   walls    and    embankments.     The 
Appellant,  individually,  does  not  pay  the  charge  in  ques- 
tion for  the  purpose  of  maintaining  his  lands  in  a  state 
^o  command  rent,  but  to  keep  up  public  works.     He 
liolds  his  farm  on  the  condition  of  contributing  to  this 
object,  which   is   not  necessarily  connected   with  any 
l)enefit  to  his  own  lands.     It  is  as  if  he  held  on  con- 
dition of  repairing  a  street  in  London  ;  or  by  some  ser- 
vice wholly  independent  of  any  improvement  of  these 
lands.     It  happens  that  his  own  lands  derive  benefit 
from  this  payment;  but  they  would  be  equally  subject 
to  the  burden  if  they  derived  none.     If  the  charge 
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1842* 

12SI^  there  is  a  surplus  of  rent,  which  the  occapier,  if 


Th«  Qvuv  holding  under  a  landlord,  would  pay  to  him,  but  whidi 
^^^^rf*'*"  ^®  appellant,  as  owner  and  occupier,  would  reeeiTO  to 
VAxob  his  own  use.  He  has  taken  the  land,  with  its  benefit^ 
subject  to  the  uicumbrance,  and,  in  consideration  ofiitt 
paid  nothing  for  the  purchase.  The  liabiU^  to  p^Ts  if 
necessary,  12S2.  is  the  condition  upon  which  beeqoyi 
land  worth  12d/L  a  year.  The  form  in  which  that  Ha- 
bilt^  is  imposed  can  make  no  di£ference.  iWighiwumJm 
You  say  that,  if  the  appellant  had  let  for  1232.,  a  tenant 
under  him  would  not  be  the  less  rateable  as  oceiq>wr, 
because  the  rent  was  swallowed  up  by  the  assessment.] 
That  is  the  argument  It  makes  no  diflRsrenoe  to  the 
occupier  that  the  rent  is  handed  over  to  die  (sommis- 
sioners.  The  case  is  the  same  as  if  the  landlord  were 
a  mortgagor  paying  over  the  amount  of  the  rent  to 
a  mortgagee.  A  party  is  rated  to  the  poor  as  bong ' 
the  owner  or  occupier  of  property  which  is  a  subject  of 
rate,  and  therefore  having  ability  by  something  occu- 
pied within  the  parish ;  it  is  not  necessary,  in  justi- 
fication of  the  rate^  to  point  out  any  mode  in  which  a 
rent  is  made.  In  Rex  v.  Terrolt  (a),  and  other  cases  of 
the  same  class,  this  could  not  have  been  shewn. 

As  to  Rex  V.  Adames  (6),  the  sewers'  rate  there  was 
an  occasional  charge  on  the  occupier,  not  a  perma- 
nent charge  on  the  rent  The  present  case  diflfers  in 
both  respects.  Parke 3^  in  delivering  judgment,  said: 
<<  Land  which  requires  some  occasional  expenditure 
to  preserve  it  from  being  damaged  by  water,  and 
to  make  it  as  productive  as  it  is,  would  let  for  less 

(a)  S  Eatt,  506.  (6)  4  P.  j-  ^dL  61. 
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went  than  similar  land  which   requires  nonei  the  te»  Qu^n*s  Bench. 
Slant  defr^ii^   aduHigst   others   that   occasional  ex* 


1842. 


In  other  words,  the  net  average  annual     TheQuinr 


▼. 


f  of  twtfa  18  not  the  same,  and  cohseqaently  the  rate    The  inhabit. 

Mitt  of 

^Kigbt  not  to  be  the  same.**    That  reasoning  would  be       Vahoi. 

ina|q»i]c«ble  here.    IfVightman  J.    What  do  you  say  is 

the  annaal  value  of  this  proper^  in  the  appellants 

hncb?]  It  is  worth  l^SL  to  him  as  occupier;  as  owner, 

netfuDg.    But  the  rateability  to  the  poor  depends  on 

dM  vnloe  to  the  occupier :  and  to  what  particular  fund 

hetpayt  over  die  rent  is  of  no  consequence. 

Cur,  adv.  vidi. 

Loid  Bbnmak  C.  J.  in  this  term  (Afey  28th),  deli- 
foed  die  judgment  of  the  Court 

This  was  an  appeal  against  a  poor  rate  for  the  parish 
of  Va$^^  in  the  island  of  Canoeyy  in  the  county  of  JBtsor, 
wherein  the  appellant  was  assessed,  as  the  owner  and  oo* 
cqiier  of  a  house,  premises  and  lands,  in  the  sum  of 
\%iL  The  sessions  relieved  the  appellant  by  striking 
oat  the  whole  amount  from  the  assessment,  subject  to 
the  opinion  of  this  Court  upon  the  following  case. 

In  the  year  1621,  Sir  Hetmf  Appleton  and  others 
conveyed  to  Joot  Crapenburgh  one  third  of  their  lands, 
situate  in  the  said  island,  in  fee,  upon  consideration  of 
his  defending  the  same  against  the  waters  of  the  river 
names.  The  lands  then  so  vested  in  Joos  Crqpenburgh 
were  and  are  called  the  <<  Third  Acre**  lands ;  and  the 
premises  for  which  the  appellant  is  assessed  form  a  por- 
tion of  those  lands.  By  an  act  passed  in  S2  G.  S.  c.  81., 
for  more  effectually  embanking  &c  the  said  island  of 
Carney^  certain  commissioners  were  appointed,  and  em- 
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1842  o  w 
1_  from  time  to  time,  and  necessary,  to  protect  the  said 


The  QuuN     jsi^jjj .  t^g  said  Commissioners  were  further  empowered 
The  Inhabit.    ^^  ^^^  the  owners  and  occupiers  of  the  "  IKrd  Acre** 

ants  of  *^ 

Vavoi.  lands  to  the  foil  amount  of  the  annual  rent  or  value  of 
the  same;  and,  also,  if  the  monies  raised  therefrom 
should  be  insufficient,  to  tax  other  lands.  The  appd^ 
lant  paid  nothing  for  the  purchase  of  the  said  premises, 
but  holds  them  as  owner,  subject  to  the  liabilities  afore- 
said.  The  case  then  states  that,  for  several  years,  the 
sums  raised  in  the  <*  Third  Acre**  lands  for  the  pnr* 
poses  of  the  act  have  been  equal  to  the  rack  rent  or  full 
annual  value  of  those  lands,  and  the  sum  assessed  upon 
and  paid  by  the  appellant  in  respect  of  the  said  pre- 
mises has  been,  for  the  current  and  preceding  years,  123L 
per  annum. 

The  question,  thus  presented  for  our  consideradon, 
is,  whether  the  occupation  of  the  premises  by  the  appel- 
lant be  such  as  to  make  him  liable  to  the  rate;  a  ques- 
tion of  some  difficulty,  undoubtedly,  and  which  is  usually 
expressed  to  be,  whether  the  occupation  be  ben^ficiaL 
The  disdnctions  in  many  of  the  cases  upon  this  subject 
are  certainly  very  fiue;  and,  except  the  subject  imme- 
diately under  consideration  requires  it,  we  do  not  know 
that  it  is  useful  to  enter  into  a  minute  examination  of 
them.  This  question  of  beneficial  occupation,  moreover, 
has  been  frequently  before  the  Court ;  and,  at  no  distant 
time,  we  had  occasion  to  comment  upon  the  import  and 
meaning  of  the  expression.  See  the  case  of  the  Go- 
vcmors  of  the  Bristol  Poor  v.  Wait  (a).  We  will  only 
here  again  observe  that  "beneficiar'  and  <^  profitable^** 

(a)  5  A.  4-  £.  1. 
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in  ihe  ordinary  sense  of  the  word,  are  not  convertible  Queen's  Bench, 
terms ;  that  a  party  holding  property  in  its  nature  rate- 


able  is  not  discharged  from  his  legal  liability  because 
be  does  it  at  a  loss.     Suppose  a  farmer  to  be  able  to 
prove  that  he  was  holding  his  farm  at  any  assignable 
amount  of  loss,  would  that  constitute  an  exemption  from 
the  poor  rate?    It  is  unnecessary,  however,  to  put  hypo- 
thetical cases :  Rex  v*  Parrott  (a)  is  the  case.     The  un- 
profitable and  losing  occupation  (expressly  so  found)  of 
a  coal  mine  was  held  to  create  no  exemption,  because  a 
coal  mine  is,  by  the  stat.  of  4S  Eliz.  c.  2.,  eo  nomine  made 
rateable.   In  the  present  instance  the  subject  of  the  rate  is 
oftbe  same  description,  ^^  house  "and  ^Mands,"  and  there- 
fore directly  within  the  statute.   What,  then,  is  to  exempt 
this  property  from  rateability  ?  The  answer  is,  because 
it  yields  no  profit  to  the  owner,  the  appellant.    Suppose, 
however,  the  premises  to  be  let  to  a  tenant  at  the  rent 
of  I23/L  per  annum,  the  sum  at  which  the  sessions 
Seemed  to  think,  if  rateable  at  all,  that  they  ought  to  be 
assessed.     It  seems  to  be  clear  that,  in  such  case,  the 
tenant  would  be  rateable  for  such  occupation.     Again, 
suppose  that,  instead  of  having  paid  nothing  for  it,  and 
taking  it,  as  he  has,  with  the  incumbrance,  he  had  pur- 
chased it,  and  left  the  whole  purchase  money  unpaid, 
tut  secured  by  mortgage  upon  the  property.     In  what 
irespect  would  that  charge  have  differed  from  the  pre- 
^nt?     Yet  in  the  case  lastly  supposed  he  surely  would 
have  been  rateable.  The  case  oiRex  v.  Adames{b\  which 
was  quoted  in  argument  in  support  of  the  rate,  was  one  of 
comparative  amount  of  assessment ;  whether  property  A. 
was  fairly  rated  in  respect  of  property  B. ;  but  there 
was  no  question,  as  here,  of  abstract  rateability. 


The  QuxxN 

The  lababit- 
ants  of 
Vance. 


(a)  5  T.  R.  593. 
VOL.  III.   N.  8. 


(6)  4B.  ^  Ad.GX, 
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Volume  III,        Upon  the  whole,  we  are  of  opmion  that  the  said  sum 
of  12S/L  ought  not  to  be  deducted  from  the  assumed 


^^  ^""^    gross  rental  m  assessing  this  appeUant  • 

'^^'-  Order  of  sessions  qoasbed. 

Vakox. 


Richards  against  Dtkb  and  Another. 

Scat.  53  G.  s.  T^ECLARATION  in  prohibition  against  the  guar- 
endreiy  takes  dians  or  Wardens  of  the  parish  of  Monmouth  and 

di^on  of  thT^  ^^  ^^  parish  church  of  SL  Mary^  Momiumthj  with  the 

"^^^^  chapel  of  St.  Thomas^  Monmouth,  thereto  annexed,  within 

compWnufor  the  dioccse  of  jHir^oni. 

non-payment  •^ 

of  church  rate.        The  declaration  stated  that  defendants,  on  9th  Octo^ 

where  the 

amount  claimed  &fr,  1839,  prosccuted  a  plea  in  the  Consistory  Court  of 

does  not  ex- 
ceed loz.,  and     the  said  diocese  against  plaintiff  and  to  which  plaintiff 

the  rate,  or        had  before  then   appeared  under  protest  against  the 

party  charged,    jurisdiction ;  and  defendants  did  in  that  plea  exhibit  a 

"iS^^Sii  ^^^  ^^^  plaintiff,  wherein  they  aUeged  and  did  in 

prohibition,       la^  articulately  propound  &c.      The  matters  of  the  libel 

where  a  suit  is  j  r     r 

commenced  in    were  then  set  out,  which  were,  in  substance:  That,  the 

theEccle-  '  ^  V^ 

siasticai  Court    parish  church  of  St.  Mory  &c.  being  out  of  repair,  the 

for  non-pay.  >.  ^  .  , 

ment  of  rates     guardians  or  wardens  for  1836,  m  order  to  raise  money 

below  the 

amount  of  lOL,  Qiitfre,  bow  far  it  is  necessary  that  the  libel  sbonld  shew  the  existence  of 

a  dispute  as  to  the  Talidity  of  the  rate,  or  liability  of  the  party. 

SemUe,  that  on  proceedings  in  prohibition  this  would  be  deemed  a  matter  of  ptactice 
determinable  only  by  the  Ecclesiastical  CourL     But, 

Where  the  declaration  in  prohibition  stated  a  libel  exhibited  in  the  Consistory  Conit  Ibr 
non-payment  of  church  rate ;  that  the  party  libelled  appeared,  and  objected  to  the  jiwt»- 
diction,  and  to  the  libel,  and  to  any  proceedings  being  had  thereon,  on  the  ground  tiMit  tbe 
suit  was  for  church  rates  under  102.,  «  the  vaUdiiy  of  which  or  of  any  of  (hem  had  not  been 
disputed  or  denied  by  the  plaifitiff^  and  did  not  appear  by  the  libel  to  have  been  so,  and  that 
.  the  proceeding  ought  to  have  been  before  justices  of  peace  according  to  the  statute  ;  naivcfw 
theless  the  Court  proceeded  &c. :  and  the  plaintiff  averred  that  in  fact  no  proceeding  had 
been  uken  or  complaint  made  against  him  before  justices  for  recovery  of  such  nta^  nor 
had  he  at  any  time  disputed  the  validity  of  such  rates  or  any  of  them,  or  his  liability  to 
pay,  and  that  the  subject  matter  of  the  suit  was  not  of  ecclesiastical  cognisance,  and  the 
rate  should  have  been  proceeded  for  before  justices  under  the  statute. 

Held,  on  general  demurrer  to  the  declaration,  that  it  sufficiently  shewed  the  absence  of 
a  dispute  within  sect.  7  to  oust  the  Ecclesiastical  Court  of  jurisdiction. 
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for  the  repair,  and  for  other  expenses  incidental  to  the  Queen*s  Bench. 

1842. 


oflSce  of  churchwardens  of  the  said  parish,  did,  with 
other  inhalntants,  meet  together  pursuant  to  notice,  to      R«c"aw>» 
make  a  church  rate,  and,  being  so  met,  did  agree        l^"»- 
and  resolve  that  a  rate  should  be  made,  taxing  every 
parishioner  at   I5.  Sd.  in   the  pound  for  all  houses, 
lands  or  tenements  which  they  held,  occupied  or  en- 
joyed in  the  said  parish.      That  a  rate  to  the  like 
amount  was  resolved  upon  by  the  guardians  or  wardens 
Tor  18S7,  1888,  with    other  inhabitants,  for  the  like 
purposes :  and  another  rate  for  the  like  purposes  to  the 
amount  of  6<L  in  the  pound,  by  the  defendants,  church- 
wardens for  1888,  1889,  with  other  mhabitants,   the 
church,  on  each  occasion,  being  out  of  repair,  and  due 
notices  having  been  given.     That  the  plaintiff  in  pro- 
hibition, at  the  time  of  the  making  of  the  first  mentioned 
rate,   was  an  inhabitant  of,  and  occupied,   possessed, 
enjoyed  and  rented  meadows  and  a  house,  within  the 
parish  and  diocese,  of  the  yearly  values  &c.  respec- 
tively, for  which  he  was  rightly,  duly  and  equally  rated  in 
the  said  rate  at  the  sums  of  I2s.  9d.  and  45.  Sd.  respec- 
tively.    (There  were  similar  allegations  of  the  plaintiff 
being  rated  under  the  second  and  third  rates  respec- 
tively at  12s  9^.  and  Us.  1(2.,  and  95. 4^^  and  35.  2^^.) 
That  plaintiff  refused  and  neglected  to  pay  on  request: 
that  he  was  of  the  said  parish  and  diocese,  and  thereby 
subject  to  the  jurisdiction  of  the  said  Court :  and  that 
the  defendants  by  the  libel  prayed  that  plaintiff  might  be 
condemned  in  payment  of  the  said  several  sums  and 
costs.     The  declaration  went  on  to  state :   That  after- 
wards, viz.  on  6th  November^  a.d.  1839,  "  at  a  holding 
of  the  court,  being  a  day  appointed  for  the  plaintiff  to 
answer  the  matters  contained  in  the  said  libel,   the 
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plaintiff  appeared  and  then  objected  to  and  protested 
against  the  jurisdiction  of  the  said  courts  and  to  the 
said  libel,  and  to  any  proceedings  being  bad  or  taken 
therein,  on  the  ground  that  the  said  suit  was  brought 
for  church  rates  under  10/,,  the  validity  of  which  or  of 
any  of  them  had  not  been  disputed  or  denied  by  the 
plaintiff,  and  that  it  did  not  appear  in  or  by  the  said 
libel  that  the  plaintiff  had  disputed  or  denied  the 
validity  of  them,  and  that  the  proceedings  against  the 
said  plaintiff  for  the  recovery  of  the  said  church  rates 
ought  to  have  been  before  justices  of  the  peace  accord- 
ing to  the  statute  in  that  case  made  and  provided. 
Nevertheless  the  plaintiff  says  that  afterwards,  to  wit 
on  the  4th  day  o{  December^  a.d.  1839,  the  said  court 
proceeded  to  hold  jurisdiction  in  the  said  suit,  and 
made  a  decree  therein  for  a  monition  against  the  plain* 
tiff  for  his  personal  answers  to  the  said  libel  in  the  said 
suit,  and  to  appear  at  a  court  to  be  holden  on  Wed* 
nesday  the  8th  day  oi  January y  a.d.  1840,  and  the  said 
suit  is  still  pending  in  the  said  court"  Averment, 
**  that  the  said  sum  or  sums  at  which  he  the  plaintiff  was 
so  rated  for  church  rates  as  in  the  said  libel  mentioned, 
or  any  or  either  of  them,  never  did  amount  to  the  sum 
of  10/.  And"  "that  no  proceeding  or  proceedings 
whatever  hath  or  have  been  at  any  time  had  or  taken, 
nor  has  any  complaint  been  made,  against  him  "  (plain- 
tiff) "before  any  justice  or  justices  of  the  peace  for 
the  recovery  of  the  said  church  rates  or  any  or  either  of 
them,  or  any  part  thereof.  And  **  "  that  he  "  (plaintiff) 
"  hath  not  at  any  time  disputed  the  validity  of  the  said 
church  rates  or  any  or  either  of  them,  or  any  part 
thereof,  or  his  liability  to  pay  the  same  or  any  or  eitlier 
of  them,  or  any  part  thereof.     And,  because  the  said 
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suit  for  the  recovery  of  the  said  church  rates  ought  Queen's  Sench. 

not  to  have  been  commenced,  instituted  or  prosecuted *_ 

against  the  plaintiff,  and  because  the  subject  matter  of  Richaxds 
the  said  suit  was  not  nor  is  of  ecclesiastical  cognizance  Dykk. 
and  jurisdiction,  and  the  said  church  rates  ought  to 
have  been  recovered  by  proceedings  before  justices  of 
peace,  in  pursuance  of,  and  according  to,  the  statute  in 
that  case  made  and  provided,  therefore  the  plaintiff 
prays  judgment  of  this  court  that  a  writ  of  prohibition 
may  issue  "  &&,  prohibiting  the  Consistory  Court  from 
proceeding  further  &c. 

General  demurrer  and  joinder. 

The  point  stated  in  the  margin  of  the  demurrer  was: 
^  That  the  Consistory  Court  is  not  precluded  from 
entertaining  the  suit  by  reason  that  the  amount  of  church 
rate  at  which  the  plaintiff  was  assessed  did  not  amount 
to  lOLj  and  that  the  jurisdiction  of  the  said  court  is  not 
by  reason  of  that  circumstance  taken  away  by  stat 
53  G.  3.  c.  127."  The  point  stated  on  the  demurrer- 
lK>oks  by  the  plaintiff  in  prohibition  was :  "  That  the 
Consistoiy  Court  is  precluded  from  entertaining  the  suit 
by  reason  that  the  amount  of  church  rates  at  which  the 
plaintiff  was  assessed  did  not  amount  to  10/.,  the  validity 
of  the  same  not  having  been  disputed  or  denied  by  the 
plaintiff,  nor  his  liability  to  pay  the  same,  and  no  com- 
plaint or  proceeding  having  been  made  or  had  for  the 
recovery  of  the  same  before  any  justice  of  the  peace. 
That  the  said  court  by  reason  of  the  circumstances 
stated  in  the  declaration  had  no  jurisdiction  to  entertain 
the  suit." 

The  demurrer  was  argued  last  Easier  term  {«). 

(a)  April  22d.     Before  Lord  Denman  C.  J.,  Pallcson,   Williams,  and 
Vi^Uman  Js. 
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F.  Robinson  for  the  defendant.  Stat  53  G.  3.  c.  137. 
5. 7.  enacts  that,  on  complaint  of  the  non-payment  of  a 
church  rate,  '^  the  validity  whereof  has  not  been  ques- 
tioned in  any  Ecclesiastical  Court,"  ^^  it  shall  and  may 
be  lawful  **  for  two  justices  to  order  and  enforce  payment, 
^<  so  as  the  sura  ordered "  to  be  paid  do  not  exceed 
10/.  over  and  above  costs:  ** provided"  <^  that  nothing 
herein  contained  shall  extend  to  alter  or  interfere  with 
the  jurisdiction  of  the  Ecclesiastical  Courts  to  hear  and 
determine  causes  touching  the  validity  of  any  church 
rate  or  chapel  rate,  or  from  proceeding  to  enforce  the 
payment  of  any  such  rate,  if  the  same  shall  exceed  the 
sum  of  10/.  from  the  party  proceeded  against:  provided 
likewise,  that  if  the  validity  of  such  rate,  or  the  liability 
of  the  person  from  whom  it  is  demanded  to  pay  the 
same,  be  disputed,  and  the  party  dbputing  the  same 
give  notice  thereof  to  the  justices,  the  justices  shall  for- 
bear giving  judgment  thereupon,  and  the  person  or  per- 
sons demanding  the  same  may  then  proceed  to  the 
recovery  of  their  demand,  according  to  due  course  of 
law,  as  heretofore  used  and  accustomed."  The  question 
whether  the  Ecclesiastical  Courts  are  deprived  of  juris- 
diction where  the  sum  assessed  does  not  exceed  10/., 
and  the  validity  of  the  rate  or  liability  of  the  party  is  not 
disputed,  or  whether  those  courts  have,  in  such  case, 
a  coordinate  authority  with  that  of  the  justices,  was 
touched  upon,  but  the  circumstances  rendered  a  decision 
unnecessary,  in  Bicketts  v.  Bodenham  (a),  Regifia  v. 
Thorogood  {b)j  and  In  re  Baines{c\  where  Lord  Cot-- 
tenham  C.  treats  it  as  still  undetermined.  The  preamble 
of  sect.  7  (^^  and  whereas  it  is  expedient  that  church 


(•)  4  il.  ^  J?.  43S.  441^444. 
(c)  Craig  j*  PhiUtpit  Sl. 


(6)  12^.  4*  £.183.195,  19e. 
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rates  or  chapel  rates  of  limited  amount,  midiily  refused  QveerCs  Bench. 

or  withheld^  should  in  certain  cases  be  more  easily  and   ' 

speedSiy  recovered'*)  shews  an  intention  to  give  addi-      Ricbaum 
donal  redress,  not  to  limit  the  existing  remedy.     But        Dm. 
ibr  the  statute^  the  Ecclesiastical  Courts  clearly  would 
liave  jurisdiction :  the  question  then  is,  whether  the  sta- 
tute ousts  them  of  it     **  Where  the  superior  courts 
have  a  jurisdiction,  it  can  only  be  taken  from  them  by 
the  express  words  of  an  act  of  parliament,  or  by  neces- 
sary implication :''  Shipman  v.  Henbest  (a),  judgment  of 
AMnarst  J.    And  in  'ELex  v.  Sanchee  {6%  where  a  Quaker 
ivas  cited  into  the  Ecclesiastical  Court  for  non-payment 
of  tithes  and  for  contumacy,  it  was  held  that  that  Court 
still  retamed  its  jurisdiction,  though  stat.  7  &  8  ^.  S. 
c  34.  s.  4.  had  given  a  remedy  by  proceedmg  before 
justices  of  peace.    The  provisions  of  that  section  were 
extended,  by  stat.  53  G.  3.  c.  127.  s.  6.,  **  to  any  value 
not  exceedmg  50/.:''  stat  7  &  SW.3.  c.6.  (extended 
ako,  by  stat  53  G.  3.  c.  127*  &  4.,  from  the  amount  of 
405.  to  that  of  10/.)  gave  jurisdiction  to  justices  in 
the  case  of  small  tithes  generally :  and  the  legislature 
thought  an  express  enactment  necessary  (stat  5  &  6 
W.  4.  c.  74.)  to  prevent  the  Ecclesiastical  Courts  from 
exercising  a    concurrent  jurisdiction   in  cases  within 
those  statutes.     In  criminal  cases,  ^^  where  an  offence 
was  antecedently  punishable  by  a  common  law  pro- 
ceeding as  by  indictment,  and  a  statute  prescribes  a 
particular  remedy,  there  such  particular  remedy  is  cu' 
mulativej  and  proceedings  may  be  had  either  at  common 
law,  or  under  the  statute :"  note  (4)  to  Eex  v.  Dicken- 
son {c\    Bex  V.  Carlile  {d)  confirms  that  doctrine.  Foster^ s 

(a)  4  r.  iZ.  109.  116.  (b)  I  Ld.  Rajf.  323. 

(c)  1  Wnu   Sauni.  1356.  {d)  S  B.  ^  Aid.  161. 
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Case  (a)  shews  that  an  act  of  parliament  directing  that 
the  remedy  in  certain  cases  shall  be  pursued  before  a 
particular  jurisdiction  does  not  exclude  jurisdictions 
which  had  cognizance  of  such  matters  before,  if  the  act 
use  affirmative  words  only.  The  law  on  this  subject  is 
stated  in  19  Vtn.  Abr.  511.  4-r.,  tiL  StaMes,  (E.  6.)  (b). 
It  would  be  a  very  inconvenient  consequence  of  the  en- 
actment in  question,  as  construed  on  the  other  side^  that 
a  party,  if  summoned  before  justices  for  non-payment  of 
a  rate,  might  at  once  put  the  case  out  of  their  control 
by  saying  that  he  meant  to  dispute  the  validity  of  the 
rate  {Rex  v.  The  Chapelxoardefis  of  Milnraw  (c) ) ;  and 
yet  that,  if  the  same  complaint  had  been  prosecuted  in 
the  first  instance  by  suit  in  the  Ecclesiastical  Court, 
prohibition  would  have  lain.  It  may  be  argued  here,  as 
was  said  in  Fostei^s  Case(d),  that  the  later  statute  restrains 
the  original  jurisdiction  as  to  enforcing  the  remedy,  but 
not  as  to  entertaining  the  suit.  IPattesan  J.  The  Eccle- 
siastical Court  seems  to  have  jurisdiction  to  entertain 
the  suit  in  all  cases,  and  an  exclusive  jurisdiction  both 
to  hear  and  to  enforce  payment  when  the  amount  ex- 
ceeds lOL,  or  the  validity  of  the  rate  is  questioned.] 
It  does  not  appear  in  this  case  that  the  Ecclesiastical 
Court  is  about  to  enforce  the  rate;  and,  if  such  pro- 
ceeding would  be  an  excess  of  jurisdiction,  this  Court 
will  not  presume  that  it  is  about  to  take  place :  HaU  v. 
Matde  (e). 

Supposing  that  the  ecclesiastical  jurisdiction  is  abridged 
as  the  plaintiff  here  contends,  still  it  cannot  be  inferred 
from  the  declaration   that   the   suit  does   not  call  in 


(a)  II  JUp.  56b.  636. 
(c)  5  ilf.^&  1248. 
(0  7i<.  tj-£.721. 


(6)  Sccpl.l,  5,  S,  11,76,  132. 
(d)  11  Rcp,63lK 
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qaestion  the  validity  of  the  rate.     It  is  not  a  condidon   Queen's  Bench. 

1 04,0 
precedent  to  the  commencing  of  a  suit  in  that  Court 

that  the  validity  should  have  been  questioned :  Bicketts      Ricraeds 
▼•  Bodenham  {a).    Lord  Cottenham  C,  in  the  case  In  re        Dtki. 
Barnes  {5%  after  referring  to  Bicketts  v.  Bodenham  {a\ 
said  r  **  In  that  case  it  was  decided  that  a  previous  pro- 
ceeding before  magistrates  is  not  necessary  to  give  the 
Ecclesiastical  Court  jurisdiction  in  cases  of  church  rate 
under  10/.)  if  the  validity  or  liability  be  in  question.     It 
would  seem,  therefore,  that  it  must  be  competent  to  in- 
stitute the  suit,  for  without  a  suit,  in  such  a  case,  there 
may  be  no  means  of  shewing  that  the  validity  or  liability 
is  in  dispute ;  and  if  so,  it  does  not  seem  very  obvious 
bow  the  suit  can  be  objected  to,  upon  the  ground  that 
the  validity  or  liability  is  not  disputed,  before  the  de- 
fendant appears."      And  in  Begina  v.  Tliorogood  {c) 
Lord  Denman  C.  J.  said :    ^^  All  church  rates  were  of 
^liritual  cognizance  before  stat.  53  G.  3.  c,  127. ;  which, 
by  giving  power  of  enforcing  them  to  the  justice  of  the 
peace  when  their  validity  is  unquestioned,  and  the  sum 
due  is  less  than  10/.,  may  possibly,  by  implication,  de- 
prive the  Ecclesiastical  Courts  of  their  power  in  the 
Same  description  of  cases :  on  which  point  however  it 
is  not  necessary  for  us  now  to  decide.     For  we  are  of 
opinion  that  it  lies  on  the  defendant  to  shew  the  excep-  ^ 

lion,  not  on  the  Court  to  negative  its  existence."  No- 
thing appears  on  this  record  to  raise  the  exception :  the 
plaintiff  in  prohibition  says  only  that  he  protested  against 
the  jurisdiction  because  the  suit  was  brought  for  church 
rates,  *^the  validity  of  which  or  of  any  of  them  had  not 
been  disputed  or  denied  by  the  plaintiff,"  and  did  not 

(a)  4  ^.  4-  -E.  43a.  444—447.  (6)  Cr.  J-  PhilL  43. 

(c)  12  J.  ^E.  196. 
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shew  that  the  plaintiff  has  admitted  the  validity,  or  maj 
RicHAUM  pot  yet  deny  it  Suppose  he  had  protested  on  the 
Dtxs.  ground  that  there  was  a  modus ;  this  Court  would  nd 
prohibit  unless  it  appeared  that  the  modus  had  actnallji 
become  a  matter  in  dispute.  The  declaration  ought 
to  shew,  in  the  words  of  the  statute,  that  the  suit  re- 
gards a  church  rate  ^^the  validity  whereof  has  not  been 
questioned  in  any  Ecclesiastical  Court'' 

Sir  F.  PaUockj  Attorney  General,  contriL  The  third 
proviso  of  Stat  53  G.  S.  c  127.  5. 7.  is,  that,  on  the 
proceeding  before  justiceg,  there  directed,  if  the  validi^ 
of  the  rate,  or  liability  of  the  party  called  upon  to  pay, 
be  disputed,  and  notice  thereof  be  given  to  the  justices, 
they  shall  forbear  giving  judgment,  and  the  persons 
demanding  the  rate  **  may  then  proceed  to  the  recovery 
of  their  demand,  according  to  due  course  of  law,  as 
heretofore  used  and  accustomed."  The  fact  of  the  rate 
being  disputed  must  have  been  ascertained  in  this  manner 
to  warrant  commencing  a  suit  in  the  Ecclesiastical  Court, 
where  the  amount  does  not  exceed  10/.  Some  expres- 
sions of  this  proviso  may  appear  inconsistent  with  the 
previous  words  of  the  same  section ;  but  the  whole  context 
must  be  taken  together,  and  the  preamble  of  the  section 
looked  to.  According  to  the  argument  for  the  defend- 
ants, parish  oflBcers  may,  in  every  case,  commence  a 
suit  in  the  Ecclesiastical  Court,  and  compel  the  party 
sued  to  allege  that  he  does  not  dispute  the  validiqr  of 
the  rate.  The  words  of  sect.  7  are,  ^^  church  rate  or 
chapel  rate,  the  validity  whereof  has  not  been  ques- 
tioned "  &c. :  here  the  rate  is  within  the  letter  of  that 
enactment ;  the  validity  has  not  been,  and  b  not  now. 
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1842. 
mencing  a  suit  in  the  Ecclesiastical  Court,  that  the  rate   * 

should  have  been  disputed  before  justices.     {Patteson  J.      Rxcbamm 
Do  you  assume  that  sect  7  is  for  the  benefit  of  the        Dm. 
rate-payers  ?]    It  is  for  their  benefit,  or  for  the  benefit 
of  both  rate-payers  and  churchwardens.     [Patteson  J. 
Stat.  7  &  8  fF.  8.  c  6.  »  1,  2,  8.   contains   enactments 
as  to  small  tithe,  very  like,  those  of  sect  7  here,  and 
would  seem,  by  the  language,  to  oust  the  Ecclesiastical 
Courts  of  jurisdiction;  yet  sect  14  of  that  act  shews  that 
their  jurisdiction  is  meant  to  continue,  and  shews  also 
that  llie  power  of  recovery  before  given  is  deemed  to  be 
finr  the  benefit  of  the  tithe-owner.]     There  is  no  clause 
in  this  act  corresponding  to  sect  14  of  stat  7  &  8  ^.  3. 
c  S.    The  object  of  the  present  statute  was  to  prevent 
the  scandal  of  suits  in  the  Ecclesiastical  Courts  for  very 
small  sums.     The  saving  of  jurisdiction  to  those  courts 
''if  the"  rate  <*  shall  exceed  the  sum  of  10^"  applies 
both  to  the  jurisdiction  of  hearing  and  that  of  enforcing 
payment     That  is  the  view  taken  in  the  judgment  of  this 
Court  in  Bicketts  v.  Bodenham  (a),  on  a  full  analysis  of 
sect.  7.     It  cannot  have  been  meant  that  those  powers 
should,  in  any  case,  be  divided  between  the  Ecclesiastical 
Court  and  the  justices :  but,  according  to  the  argument  on 
the  other  side,  there  might  be  first  a  hearing  in  the  Ec- 
clesiastical Court,  and  then  a  proceeding  before  justices  to 
enforce  the  rate.     [Patteson  J.  referred  to  Rex  v.  &7/2- 
JioLnl  (i).]     In  Rex  v.  Wrottesley  [c)  this  Court  granted  a 
mandamus  calling  upon  justices  to  hear  thechurchwarden's 
complaint,  that  they  might  ascertain  whether  the  validity 


(a)  AA.^  E.AAH.  (6)  4-rf.  ^  jE.  S54. 

(e)  IB.^Jd.  648. 
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of  the  rate  was  honk  fide  disputed  or  not  Now,  a 
mandamus  is  not  granted  where  there  is  another  remedy : 
therefore,  if  the  Ecclesiastical  Court  could  have  heard 
for  the  purpose  pointed  out,  a  mandamus  to  the  justices 
was  unnecessary.  In  Ricketis  v.  Bodenham  (a)  it  is 
laid  down  by  the  Court  that,  in  <<  cases  under  10/./* 
<^  the  moment  it  appears  that  the  question  is  one  not 
merely  of  enforcing  payment,  but  touching  the  validity 
of  the  rate,  the  summary  jurisdiction  is  at  an  end,  and 
that  of  the  Ecclesiastical  Court  attaches."  Tlie  plaintiff 
here  contends  that  the  authority  of  that  court  to  in- 
quire, and  its  authority  to  enforce,  both  attach  where 
the  validity  has  been  disputed,  or  the  amount  is  above 
10/.,  and  both  are  taken  away  in  the  contrary  cases; 
and  neither  the  practice  which  has  hitherto  prevailed, 
nor  any  express  decision,  sanctions  a  different  con- 
struction of  the  statute.  The  very  proviso  which  saves 
the  jurisdiction  as  to  rates  exceeding  10/.  impliedly 
shews  the  intention  to  take  it  away  in  others.  [Paite^ 
son  J.  The  saving  there  may  be  only  ex  majori  cautela.] 


F.  Robinson^  in  reply.  The  first  cited  proviso  of 
sect.  7  may  be  considered  in  two  ways :  first,  as  intended 
to  preserve  an  exclusive  jurisdiction  to  the  Ecclesiastical 
Court  where  the  amount  exceeds  10/.,  in  which  case  its 
jurisdiction  is  not  to  be  interfered  with  at  all.  IPatie* 
sail  J.  No  proviso  was  wanted  for  that  purpose,  as  the 
clause  is  framed.]  Or,  secondly,  to  leave  the  jurisdic- 
tion of  that  Court  exclusive  where  the  sum  is  above  10/., 
but  make  it  concurrent  with  that  of  the  justices  where 
less  than  10/.  is  demanded.  Then  the  saving  of  juris- 
diction is  not  so  redundant     As  to  Rex  v.  Wrottesley  (£), 

(a)  ^A.i  E,  443.  {b)  1  B,  ^  Ad.  648. 
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ilie  argument  for  the  defendants  here  is  that  the  remedy,  Queen**  Bench. 

in  cases  below  lOi,  is  cumulative;  and,  in  that  case,  un- '___ 

less  a  mandamus  had  lain  to  the  justices,  the  cumulative      Rxchaeds 
remedy  could  not  have  been  enforced.     \Patteson  J.        Drci. 
The  doctrine»  that  mandamus  does  not  lie  where  there 
is  another  remedy,  has  prevailed  only  where  such  other 
remedy  was  attainable  against  that  party  to  whom  the 
mandamus  should  have  been  directed :  not  where  the 
purpose  was  to  call  forth  the  exercise  of  a  jurisdiction 
against  one  party  by  mandamus  to  another.]     In  Rex  v. 
Silli/atit  (a)  the  observations  of  this  Court  went  no  far* 
ther  than  the  suggestion  of  a  doubt,  sufficient  to  prevent 
the  granting  of  a  mandamus.     In  the  present  case  the 
plaintiff,  to  entitle  himself  in  prohibition,  ought  distinctly 
to  admit  that  he  does  not  deny  the  validity  of  the  rate ' 
if  he  does  so  admit,  the  Ecclesiastical  Court  must  for- 
bear proceeding  unless  it  has  a  co-ordinate  jurisdiction 
with  that  of  the  justices.     If  the  controverting  of  the 
rate  before  them  be  not  a  condition  precedent,  the  suit 
lias  been  properly  commenced ;  and  the  plaintiff  in  pro- 
hibition must  shew  that,  by  reason  of  something  subse- 
quent, it  is  now  improperly  carried  on. 

Cun  adv.  milt* 

Lord  Denman  C.  J.,  in  this  term  [May  31st),  de- 
livered the  judgment  of  the  Court. 

In  this  case  the  question  is  directly  raised,  whether 
the  seventh  section  of  stat  53  G.  3.  r.  127.  hns  taken 
away  the  jurisdiction  of  the  Ecclesiastical  Courts  to  en- 
force the  payment  of  a  church  rate,  where  the  sum  docs 
not  exceed  10/.,  and  where  the  validity  of  the  rate  and 
the  liability  of  the  party  are  undisputed. 

(a)  4  A.  ij  E.  354. 
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This  Court  has  already  expressed  a  strong  opinion 
in  the  affirmative  in  the  case  oF  Bicketts  v.  Bodenham  {a) : 
but,  as  the  validity  of  the  rate  was  disputed  in  that  case, 
the  jurisdiction  of  the  Ecclesiastical  Court  clearly  re- 
mained,  and  it  became  unnecessary  to  act  upon  that 
opinion.  So  in  the  subsequent  cases  of  Begina  v. 
Hion^ood  (£)  and  Begina  v.  Baines  (c),  and  In  re 
Baines  {d)^  it  was  unnecessary  to  determine  the  question 
now  raised.  We  adhere  to  the  interpretation  put  iqxn 
the  statute  in  the  case  of  Bicketts  v.  Bodenham  (e)y  and 
for  the  reasons  there  stated.  The  two  provisoes  by 
which  the  jurisdiction  of  the  EcclesiasUcal  Courts  is  de- 
clared not  to  be  altered  or  interfered  with  whenever  the 
validity  of  the  rate  or  the  liability  of  the  party  is  dis- 
puted, or  the  sum  demanded  exceeds  10/.,  shew  the  in- 
tention of  the  l^islature  that  such  jurisdiction  should 
be  altered  and  interfered  with  where  the  sole  object  is 
to  enforce  an  undisputed  rate  for  a  sum  not  exceeding 
10/.,  that  being  the  only  case  in  which  jurisdiction  is 
given  to  justices  of  the  peace.  The  proviso  was  indeed 
unnecessary  so  far  as  regards  cases  where  the  sum  ex- 
ceeds 10/.,  and  can  only  have  been  inserted  ex  majori 
cautela:  still  it  shews  the  intention  of  the  legislature. 
If,  however,  the  jurisdiction  of  the  Ecclesiastical  Courts 
be  altered  and  interfered  with  in  such  cases,  it  can  only 
be  by  taking  it  away. 

The  general  rule  of  law  and  construction  un- 
doubtedly is,  that,  where  an  act  of  parliament  does  not 
create  a  duty  or  offence,  but  only  adds  a  remedy  in 
respect  of  a  duty  or  offence  which  existed  before,  it 
is  to  be  construed  as  cumulative :  but  this  rule  must 


(a)  'iA.  4- -E.  442,  443. 
(c)  12  A.  ^  E,  210. 
(tf)  AA.iK  43S. 


(6)  \2A.iE.  183. 
id)  Craig  ^HiiUips,  31. 
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in  all  cases  be  applied  with  due  attention  to  the  Ian-  (tueerCs  Bench. 

guage  of  each  act  of  parliament.     For  instance,  the  — |r * — 

fourth  secdon  of  the  act  in  question  extends  the  pro*  v. 

visoes  of  Stat  7&  8  W.  3.  c.  6.  s.  1.,  respecting  the  re- 
covery of  small  tithes  bdbre  justices,  from  405.  to  10/1 ; 
and  on  reference  to  that  act,  sect  8,  it  will  be  found 
that,  if  any  person  charged  before  the  justices  shall  insist 
upon  any  prescription,  composition  or  modus,  the  justices 
shall  forbear  to  give  any  judgment  in  the  matter,  and 
that  then  and  in  such  case  the  person  complaining  shall 
be  at  liberty  to  prosecute  in  any  other  court  where  he 
might  have  sued  before  the  making  of  this  act,  any  thing 
in  this  act  to  the  contrary  notwithstanding.     This  sec- 
tion is  nearly  as  strong  as  sect  7  of  the  act  now  under 
consideration,  except  that  it  does  not  mention  in  express 
terms  altering  or  interfering  with  the  jurisdiction  of  the 
Ecclesiastical  Courts :  yet  it  is  plain  that  the  legislature 
did  not  intend  to  take  away  that  jurisdiction;  for,  by 
sect  14,  it  is  provided  that  any  person  who  shall  begin 
any  suit  for  small  tithes  in  the  Court  of  Exchequer  or 
in  any  of  the  Ecclesiastical  Courts  shall  have  no  benefit 
by  this  act  for  the  same  matter ;  evidently  treating  the 
remedies  as  concurrent     The  omission  of  any  similar 
clause  in  the  act  under  consideration  strengthens  our 
opinion  that  it  was  intended  to  take  away  the  jurisdiction 
of  the  Ecclesiastical  Courts. 

We  are  not  called  upon  in  this,  any  more  than  in  the 
former  cases  already  referred  to,  to  determine  whether  it 
be  necessary,  in  order  to  give  jurisdiction  to  the  Eccle- 
siastical Court,  that  the  fact  of  a  dispute  existing  re- 
specting the  validity  of  the  rate  or  the  liability  of  the 
party  should  appear  upon  the  face  of  the  libel.  That 
Court  has  general  jurisdiction   in  matters  regarding 
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church  rates ;  and  perhaps  this  is  rather  a  question  of 
practice  or  pleading  in  that  CourL  It  is  sufficient  for 
us  to  say  that  it  does  appear  that  the  absence  of  any 
dispute  as  to  the  validity  of  the  rate  or  the  liability  of 
the  party  was  shewn  to  the  Ecclesiastical  Court,  and  it 
is  averred  and  not  denied  that  the  Court  proceeded  not- 
withstanding. Objections  were  taken  as  to  the  form  in 
which  that  was  shewn  by  the  plaintiff  in  this  action ; 
and  it  was  contended  that  he  might,  notwithstanding 
any  thing  which  he  has  alleged  in  the  Ecclesiastical 
Court,  set  up  before  the  justices  that  he  disputed  the 
validity  of  the  rate,  or  his  liability  to  pay  it.  We 
think  that  those  objections  cannot  prevail,  and  that  he  is 
concluded  by  what  he  has  alleged. 

Our  judgment  will  therefore  be  for  the  plaintiff. 

Judgment  for  plaintiff. 


V.VICTORIA.  27; 

Queen*s  Bench, 
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Andbbson  and  Others  against  Richabd 
Thornton. 

DEBT  on  bond.     The  deed  was  set  out  on  oyer,  Declaration 
"^  against  surety 

skewing  that  Charles  Goldney  Bees^  the  defend-  on » bond, 

,  which  recited 

ant  and  Nathaniel  Penry  Bees  thereby  bound  them-  that  G.  had 
selves   to    the   plaintifFs    for    payment   of  4000/.)    on  cierk'of  a  bank-^ 
condition,  the  material  parts  of  which  were  as  follows :      1^  u'hadbeen 
«  Whereas  the  above  bounden  C.  G.  Rees  has  been  •g'J!^  that  G., 

on  his  appoint' 

appointed  one  of  the  clerks  of  a  certain  public  joint  ?*^'»  should 

^^  r  J  fl„d  guretiea  for   • 

Slock  banking  company  called  the  London  and   West-  hhfdeUty  and 

^  honest  conduct 

mnsterBtmky  of  which  company,  and  for  the  general  while  in  the  ser^ 

1  #•       1  1  «•    A  /    1    •     •/*»  \    viceof  the  bank; 

purposes   thereof,    the  above   named  '  &c.   (plamtins)  andthatdo- 

**  have  been  appointed  trustees,  and  it  was  agreed  that,  i^ome  such 

on  the  appointment  of  the  said  C.  G.  R.  to  be  such  dWon/thXif 

clerk  as  aforesaid,  he  should,  with  sureties,  enter  into  a  ^^  ^^^  *^ 

'  '  '  should  continue 

bond  to  guarantee  his  fidelity  and  honest  conduct  while  »'*  ^^  "^^^^  of 

^  J  the  bank, 

should  failh- 
fViUy  serve  them,  devote  his  whole  time  to  their  business,  give  such  attendance  as  the 
ctirectors  or  managers  should  require,  keep  the  secrets  &c.,  inform  the  directors  of  what- 
soever should  come  to  his  knowledge  respecting  the  business,  account  for  and  pay  over 
^11  cash  &c,  not  embezzle  &c.,  and  in  aU  other  respects  skilfully  and  failhfullu  conduct 
himself  as  one  of  the  clerks  of  the  said  bank,  and  perform  the  duties  of  his  said  office  in  that 
or  ofiy  other  capacity,  and  if  defendant  and  a  cosurety  should  indemnify  the  bank  against 
^1  losses  &c.,  by  reason  of  any  thing  done  &c.  by  G.  in  or  during  his  service,  the  obliga- 
^00  should  be  void. 

Plea,  after  oyer,  that  before  any  breach  of  the  condition,  to  wit  on  January  11th,  1836,  G. 
'was  duly  appointed  by  the  banking  company  to  be  manager  of  a  branch  of  tlieir  bank,  and 
-was  thenceforward  employed  by  them  as  such  manager;  tliat  the  duties  and  responsibilities 
of  a  manager  were  much  greater  than  those  of  a  clerk  as  in  the  condition  mentioned,  and 
the  office  of  manager  other  than  and  different  from  that  of  clerk  ;  tliat  C  G,  Jt.  from  the 
day  aforesaid  ceased  to  be  such  clerk ;  and  that,  while  he  continued  such  clerk  and  before  he 
was  appointed  sudi  manager,  he  well  and  truly  fulfilled  all  things  &c.,  and  the  bank  suffered 
no  loss  &c.  from  any  thing  done  or  omitted  by  G.  in  or  during  the  service  as  in  the  con- 
dition mentioned,  and  before  he  was  appointed  such  manager. 
Special  demurrer. 

Quare,  whether  tlie  condition  made  the  sureties  responsible  for  G.  in  the  office  of  manager 
as  well  as  that  of  clerk.     But 

Held  that  the  plea  was  bad,  as  not  shewing  conclusively  that  G,  had  ceased  to  be  clerk 
when  be  became  manager,  so  that  no  breach  of  the  condition  could  have  happened  after  he 
became  manager. 

VOL.  III.   N.S.  T 
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in  the  service  of  the  said  company  ;  and  whereas  each 
of  them,  the  above  bounden  Richard  Thornton  and  N. 
P.  ReeSf  at  the  request  of  the  said  C.  G.  jB.,  agreed  to 
become  sureties  as  aforesaid  to  the  extent  of  IQOOL 
each  :  Now  the  condition  of  the  above  written  bond  or 
obligation  is,  that,  if  the  said  C.  G.  R.  do  and  shall, 
from  time  to  time  while  he  shall  continue  in  the  service 
of  the  said  company,  diligently  and  faithfully  serve 
them,  and  devote  the  whole  of  his  time  and  attention 
to  their  business,  and  give  such  reasonable  attendance 
at  their  banking  house  as  the  directors  or  managers, 
for  the  time  being,  of  the  said  company  shall  from  time 
to  time  require:''  (further  condition,  that  C  G.  JEL 
should  keep  the  company's  secrets ;  inform  them  of  what- 
ever should  come  to  his  knowledge  respecting  the  busi- 
ness ;  account  for,  render  and  make  over  cash,  bills,  &c^ 
coming  or  which  might  without  his  wilful  default  have 
come  to  his  hands ;  not  embezzle  &c.) :  ''  And,  also, 
if  the  said  C.  G.  JB.  do  and  shall  in  all  other  re- 
spects diligently,  skillfully  and  faithfully  demean 
conduct  himself  as  one  of  the  clerks  of  the  said  com- 
pany,  and  perform  the  duties  of  his  said  office  in 
or  any  other  capacity :  And,  moreover,"  (condition  that:^ 
defendant  and  N»  P.  Bees,  their  executors,  &c^  should^ 
indemnify  the  company  against  all  losses  &c,  which 
might  happen  to  them  ^'  for  or  by  reason  of  any  deed, 
matter  or  thing  whatsoevei*  done  or  omitted  to  be  done*^ 
by  C.  G.  R.  *Mn  or  during  his  service"):  Then  the 
obligation  to  be  void ;  otherwise  &c. 

Second  plea  (after  oyer):  *^  That,  afler  the  making 
of  the  said  writing  obligatory,  and  before  any' breach 
of  the  said  condition  of  the  said  writing  obligatory^ 
to  wit  on  the  1st  day  of  January,  a.d.  1836|  the  said 
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be   manager  of  a  certain  branch  of  the  business  of 

the  said  company,  to  wit  manager  of  the  Whitechapel     Ahdiemk 

Branch  Bank  of  the  said  company ;  and  the  said  C.  6.     Tboemtoit. 

it  thenceforward  hath    been  employed  by  the  said 

company  as  manager  of  the  said  branch  bank.''    ^<  That 

(ke  daties  and  responsibilities  of  such  manager  as  in 

this  plea  mentioned  are  much  greater  than  the  duties 

and  responsibilities  of  a  clerk  of  the  said  company  as  in 

the  said  condition  of  the  said  writing  obligatory  men- 

tiooed;  and  that  the  oflSce  of  such  manager  as  aforesaid 

is  other  and  different  than  the  said  office  of  clerk  in  the 

said  condition  mentioned:  And  the  said  defendant  in 

&ct  says  that  the  said  C.  G.  R.  did^  from  the  day  and 

J^ear  aforesaid^  cease  to  be  such  clerk  of  the  said  com^ 

I^any  as  in  the  said  condition  of  the  said  writing  obliga" 

^wy  mentioned  .*"  And    ^^that,  while  the  said  C.  6.  R. 

^H>ntinued  such   clerk  as  aforesaid,  and  before  he  was 

^Mppoiuted  such  manager  as  aforesaid,  he  did  well  and 

^Tuly  fulfil,  keep  and  observe  all  matters  and  things 

Xn   the  said  condition  mentioned^   by  him  to  be  per- 

^rmed"  &c.;  ^^and  the  said  company   did  not,  nor 

^id  the  directors,  nor  did  any  member  thereof,  sustain 

^ny  loss,  costs,'*  &c.,  **  for  or  by  reason  of  any  deed, 

matter  or  thing  whatsoever  done  or  omitted  to  be  done 

by  the  said  C  G.  R»  in  or  during  the  service  as  in  the 

said  condition  mentioned,  and  before  he  was  appointed 

such  manager  as  aforesaid.'*     Verification. 

Demurrer,  assigning  for  causes:  "That  the  said 
bond  is  conditioned  for  the  faithful  service  of  C  G.  R. 
whilst  he  continued  in  the  service  of  the  company ;  and 
the  said  second  plea  merely  states  that  he  was  appointed 
manager,  and  was  employed  as  such;    but  it  is  not 
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[__  well  as  that  of  manager :  that  it  is  not  shewn  that  the 

Amoirmn  duties  of  manager  were  not  within  the  condition,  nor 
THORiraoir.  that  the  said  C.  G.  R.  did  not,  after  his  appointment  as 
manager,  also  perform  other  services  within  the  mean- 
ing of  the  condition,  nor  that  he  did  not  perform  the 
duties  of  manager  in  conjunction  with  other  services. 
That  it  is  no  answer  to  the  action,  nor  any  performance 
of  the  said  condition,  to  shew  that  C.  G.  jR.  committed 
no  breach  thereof  before  he  was  appointed  manager. 
That  the  second  plea  confesses  a  breach  and  does  not 
avoid  it.  That  it  is  consistent  with  the  said  second 
plea  that  the  said  C.  G.  K  was  employed,  as  alleged, 
as  manager  of  the  said  branch  bank,  and  also  con- 
tinued, in  addition  thereto,  to  perform  such  services  for 
the  faithful  performance  of  which  the  said  bond  was 
given.  That  the  said  second  plea  does  not  shew  per- 
formance during  all  the  time  that  C.  G.  JR.  continued 
in  the  service  of  the  company  according  to  the  said  con— 
dition.  That  it  is  a  plea  of  part  performance  ouly.^ 
That  it  is  argumentative  and  otherwise  informal  andL 
insufficient"  &c.     Joinder  in  demurrer. 

The  demurrer  was  argued  in  last  Easier  term  (a). 

Sir  JV.  W.  Follett,  Solicitor  General,  for  the  plaintiffs,, 
contended  (b)  that  the  bond,  by  its  terms,  operated  so 
long  as  C.  G.  Rees  continued  "  in  the  service "  of  the 
company,  whether  as  clerk  or  otherwise.  He  relied 
upon  the  words  "  in  that  or  any  other  capacity."     And 


(a)  April  20i\u  Before  Lord  Dtnnian  C.  J.,  Patteson,  WiUiams,  and 
Wightnian  Js. 

(6)  A  short  summary  of  the  arguments  is  given,  as  no  judgment  wa^ 
pronounced  upon  the  point  chiefly  contested. 
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lie  urged  also  that,  consistently  with  the  plea,  C.  G.  QueetCs  Bench. 
jRees  might  still  have  been  liable  to  the  performance  of 
duties  within  the  condition  when  a  breach  took  place.      Amdeewmc 
He  cited  Augero  v.  Keen  (a).  TaoEMTov. 

ErUj  contra,  argaed  that  the  deed,  properly  con- 
strued, was  a  security  for  the  conduct  of  C.  G.Mees  as 
derk  only,  and  not  after  he  became  manager,  and  that 
the  recital  prevented  a  larger  interpretation,  even  if 
other  parts  of  the  deed  seemed  capable  of  it :  on  which 
point,  and,  generally,  as  to  the  effect  of  such  an  instru- 
ment after  an  alteration  of  circumstances,  he  cited  Lord 
Arlington  v.  Merricke  (i) ;  note  (5)  to  the  same  case  (c), 
and  the  cases  there  collected;  Piyler  v.  Homersham{d); 
Simons  v.  Johnson  {e) ;  The  Wardens  of  Si.  Saviour% 
Satdhwarky  v  Bostock  (g);  Peppin  v.  Cooper  {h) ;  HasseU  v. 
Long{i) ;  Bellairs  v.  Ebsworth  {k).  He  urged  that  the 
duties  of  a  manager  were  very  different  from  those  of  a 
clerk,  implying  a  much  greater  responsibility,  and  hazard 
to  sureties;  that  the  words  "  any  other  capacity"  could 
not  reasonably  be  extended  to  such  duties ;  that,  so  far 
as  particular  duties  were  specified,  they  were  those  of 
a  clerk,  not  of  a  manager :  and  that  the  plea  shewed 
such  a  distinction  between  the  two  offices  as  made  it 
clear  tliat  the  one  ceased  when  the  other  was  accepted. 
He  contended  that  Augero  v.  Keen  {a)  differed  mate- 
rially from  this  case,  and  might  be  considered  an  autho- 
rity for  the  defendant. 

(o)  I  M,i  JF.  S90.     S,  a  Tyr,  ^  Gr,  709. 
(6)  2  Sound.  403.  411.  (c)  2  Wfiw,  SautuL  414. 

(d)  4M.j:S.  423.  (0  3  J?.  §•  Jd,  1 75. 

0?)  2  A'ho  lUp.  175.  (/«)  2  B.  ^'  Aid.  431. 

(i)  2M,SiS,  363.  (k)  3  Camp.  53. 
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in.  Sir  W.  W.  FcUdty  in  reply,  urged  that  a  recital  could 
*  not  have  the  restrictive  effect  contended  for  on  the  other 
side,  if  the  result  would  be  that  words  in  the  sub- 
sequent part  of  the  deed  must  become  inoperative: 
he  cited  Sansom  v.  Bell  (a);  Com.  Dig.  Parols(A  19.): 
and  he  insisted  on  the  omission  to  shew,  in  the  plea,  that 
C  G.  Bees  had  not  continued  to  be  clerk  down  to  a  time 
when  the  bond  became  forfeit. 

Cur.  adom  xmlim 

Lord  Demman  C.  J.,  in  this  term  {Jfune  9th),  de- 
livered the  judgment  of  the  Court 

This  was  an  action  of  debt  on  bond.  The  defendant, 
after  craving  oyer  of  the  bond,  which  recited  that  one 
C.  G.  Bees  had  been  appointed  one  of  the  clerks  of  a 
banking  company,  and  was  conditioned  for  his  fidelity, 
&C.,  whilst  in  the  service  of  the  company,  pleaded,  in 
substance :  That  before  any  breach  of  the  condition, 
io  wit  on  the  Xst  of  January  18S6,  Bees  was  ap- 
pdnted  manager;  that  the  office  of  manager  is  different 
from  that  of  a  clerk,  and  the  responsibilities  greater; 
that  Bees  did,  Jrom  the  day  and  year  aforesaid^  cease 
to  be  derk  of  the  company,  and  that  he  performed  the 
condition  whilst  he  was  clerk,  and  before  he  was  ap- 
pointed  tnanagerm  To  this  plea  there  was  a  demurrer ; 
and  upon  the  argument  two  points  were  insisted  upon 
for  the  plainti£&.  First,  that  the  condition  of  the  bond 
is  not  limited  to  service  by  Bees  as  clerk  only,  but 
extends  to  any  other  employment  of  Bees  in  the 
service  of  the  company.  Secondly,  that  it  does  not 
appear  by  the  plea  that  Bees  ceased  to  perform  the 

(a)  2  Camp,  39. 
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service  of  a  clerk  to  the  company  upon  his  being  ap-  Qveen^s  Bem^. 

184S 
pointed  manager;  and  consequently  that  a  plea  of  per-  ' 

fbrmance   until    he    was    appointed    manager    is   in-      ^imnaov 
.SufficienL  TaoEytov. 

Upon  the  first  of  these  objections  it  is  unnecessary 
to  give  any  opinion,  as  we  think  the  second  must  pre- 
^vail,  and  that  the  plea  is  bad  for  not  alleging  that 
Jiees  ceased  to  be  clerk  of  the  company   when   he 
"mus  appointed  manager.    It  is  perfectly  consistent  with 
tiie   allegations   in  this   plea,   that  Rees  continued  to 
be  derk  c^ier  he  was  appointed  manager ;  and  the  per- 
fbrmance  ought  not  to  have  been  limited  to  the  time  of 
his  being  appointed  manager.     The  plea,  if  put  in  issue, 
ivoald  have  been   supported   by  proof  that  Rees  had 
been  appointed  manager  on  some  day  previous  to  the  day 
stated  in  the  plea  (the  time  being  laid  under  a  videlicet 
and  not  material),  and  that  he  ceased  to  be  clerk  an  the 
day  stated  in  the  plea,  or  some  subsequent  day,  leaving 
an  interval  between  the  appointment  to  be  manager  and 
the  ceasing  to  be  clerk ;  it  not  being  alleged  in  the  plea 
that  he  ceased  to   be  clerk  when  he   was   appointed 
manager,  and  it  not  appearing  that  the  offices  are  neces- 
sarily inconsistent     There  may,  therefore,  have  been 
an  interval  during  which  a  breach  occurred,  which  is 
not  covered  by  the  plea :  and  we  are  therefore  of  opinion 
that  the  plaintiffs  are  entitled  to  judgment. 

Judgment  for  plaintiffs. 
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Sir  Charles  Morgan,  Baronet,  against  Powell. 

/ 

In  trespass  for  HHRESPASS  for  breaking  and  entering  plaintiff's 

digging  plAin-  JL 

tiff  *8  coals  in  coal  mine  and   strata,  and  digging  and   getting 

his  niiue,  and  ,   .                                        ,                                                      r   t          "j 

ukingandcon-  plaintilT  s  coal,  to  Wit  20,000  tons  &c,  out  of  the  said 

tbTproper^"^'  mine  and  strata ;  also  for  digging  and  making  levels 

raa^Ts^he*"  ""  Certain  strata  &a  of  plaintiff,  and  canying  away  and 

coal  w^^ft  converting  the  materials,  to  wit  10,000  cart  loads  of 

was  first  se-  coal ;  and  for  carrying  coals  with  horses,  trams,  Sec., 

Tered  from  the 

mine:  ifde-  through  the  Said   levels ;  and  by  the  several  means 

fendant  has 

afterwards  re  aforesaid  damaging  the  strata  &c.,  and  causing  loss  of 

and  brought  it  plaintiff's  coal  &c.     Judgment  by  default. 

moutiJ*plaintjff  ^^  inquiry  of  damages  was  executed,  before  Cote^ 

Sm""*  "^^f  ^'^5^  •^•»  ^'  ^^^  Monmouthshire  Spring  assizes,   1841 ; 

cording  to  the  ^heu  it  appeared  that  the  plaintiff  and  defendant  were 

increased  yalue  *  *                  ^               * 

given  to  it  by  proprietors  of  adjoining  coal  mines,  the  defendant  hold- 

these  opera- 
tions, though  ing  two,  and  the  plaintiff  a  third,  partly  situate  between 

had  no  oppor-  them.     The  defendant  had,  from  one  of  his  own  mines, 

ing'the^cMi'""  entered  that  of  the  plaintiff,  and  had  there  worked  coal 

werepw^^  belonging  to  the  plaintiii^  carried  it  away,' and  brought 

^^^'l^defend  ^^  "P  *®  ^®  mouth  of  his  own  pit,  and  had  also  carried 

ant,  therefore,  ^oal  from  ouc  of  his  own  mines  (held   under  Lord 

in  trespass,  ^ 

must  be  allowed  Dynevm)  through  the  workings  so  made  in  the  plain- 
in  damages  for 

his ezpence and  tiff's  mine.  Compensation  was  claimed:  1.  For  the 
moving  the  value  of  plaintiff's  coal  worked  and  taken  away  by 
ing it"to the*^"  defendant:  2,  For  the  injury  which  plaintiff's  un- 
buVnotTiffirst  worked  coal  had  sustained  by  the  mode  in  which  de- 
severing  it  from  fendant  had  made  the  headings  or  workinfi:s:  3,  In 
the  mine,  ^                          ^ 

respect  of  the  coal  from  Lord  Dynevoi's  mine  which 
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defendant  had  conveyed  through  the  workings  of  plain-  Q»een*s  Bench. 


tiff's  mine.  On  the  last  two  heads  damages  were  as- 
sessed (a),  as  to  which  no  subsequent  question  arose.  Moioaw 
On  the  first,  the  plaintiff  demanded  compensation  at  Powill. 
the  rate  per  ton  which  a  purchaser  would  pay  for  the 
coal  at  the  pit's  mouth,  and  which  was  proved  to  be 
Bs.  Bd.  For  the  defendant  it  was  urged  that  he  ought 
not  to  pay  more  than  the  value  of  the  coal  after  deduct- 
ing the  expenses  of  cutting  and  bringing  it  to  the  pit's 
mouth,  which  were  estimated  at  Ss.  lOd.  per  ton.  Jfar- 
tin  V.  Porter  (b)  was  cited  for  the  plaintiff;  and  the 
learned  judge,  considering  himself  bound  by  the  de- 
cision as  stated,  though  he  expressed  a  doubt  of  its  cor- 
rectness (c),  advised  the  jury  to  give  their  verdict  on 
the  principle  of  the  plaintiff's  estimate,  but  reserved 
leave  to  move  to  reduce  the  damages  by  the  difference 
between  the  values  at  the  pit's  mouth  and  in  the 
ground.  The  jury  found  their  verdict  as  directed; 
damages,    on  this   head   of  claim,  1400/. 

Sir  J.  Campbellj  Attorney  General,  in  Easter  term, 
1841,  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  reduced  ^^  by  the  amount  of  the  expense 
of  getting  the  coals  and  bringing  them  to  the  pit's 
mouth."     Cause  was  shewn  in  Easter  term,  1842  (d). 

(a)  If.  and  20^  (6)  5  M,  ^  W.  351. 

(c)  By  a  short-hand  writer*s  note,  his  Lordship  appears  to  have  said : 
"  But  for  that  case  I  should  have  thought  that  the  ordinary  principle 
would  haTe  prevailecf,  and  that  Sir  Charles  Morgan  would  be  entitled  to 
recover  compensation  only  for  the  damage  he  has  actually  sustained,  and 
that  all  he  would  have  a  right  to  ask  at  your  hands  would  have  been,  to 
put  him  in  the  same  position  as  he  would  have  been  if  the  coal  had 
never  been  stirred.** 

{d)  May  2d.  Before  Lord  Denman  C.  J.,  Patteson,  Williams^  and 
Coleridge  Js. 
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____^ ier{a).    The  Court  then  called  upon  the  other  side. 

MOMULN 

Pow^t.  Sir  W.  W.  FoUetty  Solicitor  General,  Tdybwrd  Seijt, 

and  Keating^  in  support  of  the  rule.  This  is  an  action 
of  trespass  for  taking  away  the  plaintiff's  coal.  In 
such  an  action  he  is  entitled  to  recover  the  value  which 
the  coal  had  when  it  first  became  a  chattel,  that  is, 
when  it  was  first  severed  from  the  soiL  The  labour 
afterwards  bestowed  in  bringing  it  to  the  pit's  moudi 
gave  it  an  additional  value;  but  that  cannot  be  brought 
into  account  by  the  plaintiff  in  the  present  action. 
This  must  be  the  effect  of  the  decision,  rightly  under- 
stood, in  Martin  v.  Porter  {a).  [Lord  Denman  C  J. 
If  a  trespasser  makes  himself  owner  of  the  coal  by 
digging  it  out,  and  then  does  something  more  to  it, 
which  increases  the  value,  must  not  he  bear  the  loss  of 
such  added  value  when  the  true  owner  recovers  his 
property  ?]  It  would  be  hard  to  say  where  that  doc- 
trine would  stop.  If  correct,  it  might  apply  when  the 
coals  had  been  carried  to  Newport j  or  London  ;  or  if 
ore  had  been  taken,  and  manufactured.  It  would  intro- 
duce a  new  estimate  of  damages  in  an  action  for  mesne 
profits;  if  valuable  crops  had  been  raised  during  the 
wrongful  occupation,  the  defendant  could  claim  no 
allowance  for  culture.  {Coleridge  J.  There  an  entirely 
new  thing  would  have  been  produced.  Paiteson  J. 
Mesne  profits  for  past  years  are  estimated  according  to 
a  fair  rent.  But,  if  a  party  is  ejected  while  crops  are 
in  the  ground,  he  gets  nothing  for  them.]  If  the  plain- 
tiff  had  brought  trover  or  detinue  for  the  coal  after  it 
was  brought  to  the  pit's  mouthy  he  might  have  recovered 


"^ 


(o)  5M.i  fr.351. 


V.  VICTORIA.  281 

the  fiill  value  which  it  had  then  acquired^  without  de-  Queen*M  Bench. 

dacdoDy  or  the  coal  itself,  as  improved  in  value ;  but  the  * 

taking  and  converting  for  which  this  action  is  brought       Moman 
consist  in  detaching  the  mineral  from  the  freehold,  and       Powul. 
most  be  referred  to  the  moment  when  that  was  done. 
[Ludlaw  Seijt.  The  plaintiff  may  claim  his  damages  for 
the  coal  as  accruing  at  the  first  moment  when  he  could 
take  it;  and  that  was  when  it  reached  the  pit's  mouth. 
He  could  not  enter  the  pit  to  take  it]     That  does  not 
alter  the  nature  of  the  claim   in  this  action.     If  the 
plaintiff  was  put  to  any  expense  in  obtaining  the  coal 
iHer  the  first  severance,  which  he  would  not  otherwise 
have  incurred,  that  damage  might  be  the  subject  of  a 
distinct  claim,  but  cannot  be  assessed   here.      ICole- 
ridge  J.    In   an  action  of  trover,    the   plaintiff  might 
have  recovered  the  goods,  without  deduction   for  the 
additional  value,  at  the  first  moment  when  he  was  able 
to  take  them.]     That  is  a  very  different  kind  of  action. 
The  damage  here  lies  in  what  was  done  at  the  time  of 
severance  from  the  mine  itself;  and  the  plaintiff  must 
Yeoover  according  to  the  value  there  and  not  elsewhere. 
This  is  precisely  the  opinion  expressed  by  Parke  B.  at 
Nisi  prius  in  Martin  v.  Porter  (a).     The  present  case 
bears  some  analogy  to  Jones  v.  Gooday  (i).     There  a 
commissioner  of  paving  had  cut  away  part  of  the  plain- 
tiff's land  in  widening  a  ditch ;  the  plaintiff  claimed  to  re- 
cover in  trespass  such  a  sum  as  would  restore  the  land 
to  its  former  condition ;  but  the  Court  of  Exchequer 
held  that  he  could  demand  only  so  much  as   would 
compensate  for  the  damage  actually  sustained.     Here 
the  plaintiff  claims,  not  only  that  which  would  indem- 
nify him  for  the  damage  complained  of  in  this  action, 

(a)  5M.^  W.  352.  (6)  S  M.  ^  W.  146. 
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but  a  large  additional  value  created  by  the  defendant's 
labour,  and  for  which  he  furnishes  no  equivalent 
ILudloiv  Serjt  mentioned  JVild  v.  Holt  {a)J]  That  case 
and  Martin  v.  Porter  (ft),  if  they  have  the  effect  con- 
tended for,  go  too  far.  The  argument  drawn  from 
them  would  shew  that,  if  a  man  had  taken  another's  tim- 
ber, and  made  it  into  a  piece  of  furniture,  the  loser 
might  claim  the  article  of  furniture,  or  its  value.  [Lord 
Denman  C.  J.  It  might  be  answered  that  the  timber 
had  become  a  different  thing  (c).  But,  if  a  tres- 
passer carries  away  my  tree,  and  I  follow  and  retake 
it,  can  he  make  a  charge  for  his  labour  ?  CoUridge  J. 
In  trover,  could  the  defendant  set  up  a  lien  for  the 
labour  he  had  bestowed  ?  Lord  Denman  C.  J*  The  new 
value  given  by  the  wrongdoer  might  be  less  than  the 
article  would  (lerhaps  have  had  if  left.  The  coal  owner, 
in  this  case,  might  have  deferred  raising  his  coal  till 
there  was  a  better  market  ((/).] 


Ludlas)  Serjt.  and  B.  V.  Richards  were  then  called 
upon  to  shew  cause.  Tlie  argument  from  the  uicreased 
value  given  by  the  trespasser's  labour  is  answered  by 
the  passage  in  2  Blackstofi^s  Commentaries^  404.,  B.  2. 
c.  26.,  which  lays  down  the  doctrine  adopted  by  our 
courts  from  the  civil  law,  as  to  *^  property  arising  from 
accession."  And  the  rule,  as  applied  here,  is  not  un- 
just. The  labour  is  bestowed  upon  the  chattel  without 
the  owner's  consent.  He  might  wish  to  keep  the  tree 
in  its  first  state,  or  to  reserve  his  coal  for  the  chance 

(a)  9  A/,  i  /r.  672.     Not  then  reported.  (6)  5  M.  i  Wi  351. 

(c)  See  Com,  Dig.  Biens  (H)  (p.  141.  4th  ed.) ;  and  the  Amomj^mons 
Oue,  Moore,  19.  pi.  67.,  there  cited. 

(</)  In  tlie  course  of  this  argument,  reference  was  made  to  the  prin- 
ciple of  estimatiDg  damages  laid  down  ai  nisi  prius  by  I^trke  B.  in  More* 
wood  T,  H'ood,  Derby  Summer  Assiies,  1841.     See  p.  44(^  note,  post. 
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of  a  better  market.     When  the  tree  has  been  wrong-  Queen*s  Bench. 

I842» 
fiilly  cut  down  and  removed,  the  owner  may  follow  and * 

retake  it  at  the  first  opportunity.  Can  it  be  said,  when  MoaoAN 
he  claims  to  do  so,  that  he  shall  not  have  his  tree  back  Powell. 
without  paying  for  the  trimming,,  carriage,  and  turn- 
pikes ?  Here,  a  trespass  was  committed  by  severing  the 
coal  in  the  mine ;  the  owner  could  not  retake  it  there ; 
by  a  continued  trespass  it  was  brought,  through  the  de- 
fendant's land,  to  the  pit's  mouth ;  and  there,  first,  the 
owner  was  enabled  to  take  it.  Suppose,  at  that  earliest 
opportunity,  he  had  actually  repossessed  himself  of  the 
chattel;  could  the  trespasser  then  have  sued  him  for 
work  and  labour  done  upon  the  chattel  since  the  first 
severance?  Or  could  he  have  claimed  a  lien  ?  If  the 
claim  of  reduction  here  be  well  founded,  he  might. 
Janes  v.  Gooday  (a)  has  no  bearing  on  this  case.  The 
decision  of  the  Court  of  Exchequer  last  term,  in  Wild 
V.  Holt  (i),  supports  and  goes  beyond  that  in  Martin  v. 
Porter  (c). 

Cur.  adv.  vtdL 

Lord  Denman  C.  J.,  in  this  term  {June  9th),  de- 
livered the  judgment  of  the  Court. 

This  was  an  action  for  breaking  a  mine,  digging  coal, 
carrying  it  unlawfully  along  the  plaintiff's  adit,  and 
taking  and  converting  it  to  the  defendant's  use.  Judg- 
ment was  suffered  by  default,  and  a  writ  of  inquiry 
executed  before  my  brother  Coleridge. 

The  question  was,  how  the  value  of  the  coal  taken 
was  to  be  estimated:  and  the  learned  judge  directed  the 
jury  to  act  on  the  rule  laid  down  in  Martin  v.  Porter  (c). 
The  rule,  however,  was  misstated  at  the  trial ;  and  the 

(a)  8  Af.  §•  ;r.  14G.  (6)  9  3/.  i  JK  G72. 

(c)  5  M.  4  /r.  351. 
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Foiume  IIL  calculation  has  been  accordingly  taken  without  making 
certain  allowances  which  that  rule  provides  for.  The 
MoKOAv  direction  of  the  learned  judge  in  that  case  was,  that  the 
PowKix.  plaintiff  was  entided  to  the  value  of  the  coal  as  a  chattel, 
^  at  the  time  when  the  defendant  b^an  to  take  it  away,** 
that  is  (as  there  stated),  as  soon  as  it  existed  as  a 
chattel ;  which  value  would  be  the  sale  price  at  the  pit's 
mouth,  after  deducting  the  expense  of  carrying  the  cools 
from  the  place  in  the  mine  where  they  were  got  to  the 
pit's  mouth  :  and  this  direction  the  Court  of  Elxchequer 
has  affirmed.  In  the  present  case  the  rule  was  taken 
to  be  absolute,  and  without  the  deduction. 

We  are  of  opinion  that  the  rule  in  Martin  v.  P6rter(a) 
is  correct,  and  properly  applicable  to  the  present  case. 
The  jury  must  give  compensation  for  the  pecuniary 
loss  sustained  by  the  plaintiff  from  the  trespass  com- 
mitted in  taking  his  coal,  compensation  having  been 
separately  given  for  all  injury  done  to  the  soil  by 
digging,  and  for  the  trespass  committed  in  dragging  the 
coal  along  the  plaintiff's  adit :  and  the  estimate  of  that 
loss  depends  on  the  value  of  the  coal  when  severed; 
that  is,  the  price  at  which  the  plaintiff  could  have  sold 
it.  This  plainly  was  the  value  of  the  coal  itself  at  that 
moment.  The  defendant  had  no  right  to  be  reimbursed 
for  his  own  unlawful  act  in  procuring  the  coal ;  nor  can 
he,  properly  speaking,  bring  any  charge  against  the 
plaintiff  for  labour  expended  upon  it.  But  it  could 
have  no  value  as  a  saleable  article  without  being  takoi 
from  the  pit :  any  one  purchasing  it  there  would,  as  of 
course,  have  deducted  from  the  price  the  cost  of  brings 
ing  it  to  the   pit's  mouth.      Instances  may  easily  be 

(a)  SM^iW.  351. 
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supposed  where  particular  circamstances  would  vary   Queen*s  SendL 

this  mode  of  calculating  the  damage ;  but  none  such  ap- 

pear  here.     We  do  not  find  that  the  cost  incurred  by       Moroaw 

the  defendant  in  brmging  the  coal  to  the  pit's  mouth  is       Powxll. 

greater  by  a  single  farthing  than  that  which  the  plaintiff 

must  have  incurred  for  the  same  purpose. 

The  damages  found  by  the  verdict  must  therefore  be 
reduced  by  the  amount  of  this  charge,  which  may  be 
ascertained  by  reference  to  the  judge's  note ;  or  there 
must  be  a  new  execution  of  the  writ. 

Rule  absolute  for  reduction  as  above. 


The  Queen  against  The  Mayor,  Aldennen  and  wednetday. 
Burgesses  of  Norwich.  "^ 

Z^JELLY  obtained  a  rule,  in  last  Hilary  term,  calling  b,  was  town 

on  the  Mayor,  Aldermen  and  Burgesses  of  the  city  borough  ofiv., 

and  borough  of  Norwich  to  shew  cause  why  a  mandamus  g^  hlehaTiour. 

should  not  issue,  commanding  them  to   prepare  and  ^g^^^o/ 

execute  a  bond  under  the  common  seal  of  the  city  and  ***i-  5&6fr.4. 

•^  c.  76.,  he  was, 

borough,  for  the  payment  to  Augustus  Adolphus  Hamilton  m  his  predeces- 
Beckwitk  of  an  annuity  of  469/.  125.  9^.,  together  with  office  had 
all   arrears  thereof,  due  for  the  loss  of  salaries,  fees  solicitor  in  ' 
and  emoluments,  profits  and  perquisites,  of  the  several  jn^ng  ^q  ^he 
offices  of  town  clerk,  clerk  to  the  visitors  of  lunatic  u^er^t^^. 

nageinent  of 
the  corporation.  When  the  town  council  under  that  act  came  into  office,  he  was  dis- 
placed from  the  office  of  town  clerk.  The  members  of  the  body  corporate,  who,  under 
Hct.  71,  acted  as  trustees  for  the  charities  after  quitting  office^  continued  to  employ  B,  in 
matters  relating  to  the  charities,  but  during  pleasure  only  ;  and  the  trustees  subsequently 
appointed  by  the  Lord  Chancellor,  under  sect.  71,  ceased  to  employ  him. 

The  Lords  of  the  Treasury,  in  awarding  compensation  to  B,,  under  sect.  66,  for  the 
loss  of  his  offices  of  town  clerk  and  clerk  of  the  peace,  gave  a  sum,  as  they  stated  in 
their  minute,  for  the  loss  of  the  employment  in  matters  relating  to  the  charities. 

Held,  that  the  lords  had  jurisdiction  to  make  an  allowance  in  this  respect ;  that  B.  was 
entitled  to  compensation  for  loss  of  the  last  mentioned  employment  when  the  act  came 
into  operation;  and  that,  supposing  any  deduction  due  on  account  of  his  continuing  to  be 
employed  afterwards,  that  was  a  question  of  amount,  as  to  which  the  award  was  finaL 

Xlie  Court  enforced  the  award  by  mandamus. 
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]  842 
[ borough ;  and  of  the  business  connected  with  the  several 


The  QouM     charities  lately  under  the  management  of  the  corpor- 

The  Mayor,     ation  of  the  said  city  and  borough ;   such  annuity  to 

&c,  of 
NoEwicH.      commence  from  the  date  at  which  he  ceased  to  hold 

such  offices  respectively,  and  to  continue  for  his  life. 

The  affidavits  in  support  of  the  rule  stated  that,  on 
15th  December  1834,  BeckwitA  was  elected  common  or 
town  clerk,  and  clerk  of  the  peace,  for  the  city  and 
county  p[  Norwich,  to  hold  during  good  behaviour,  and 
to  have  the  same  usual  salaries,  perquisites  and  profits 
as  his  predecessors ;  and  that  he  held  the  said  offices 
until  1st  January  1836,  when  he  was  removed  from  the 
office  of  town  clerk  by  the  town  council  acting  under 
Stat.  5  &  6  fT.  4.  c.  76.  That  certain  offices  and  em- 
ployments, which  were  specified  in  the  affidavit,  were 
held  by  him  as  attached  to,  or  in  conjunction  with,  the 
offices  of  town  clerk  and  clerk  of  the  peace:  and,  among 
these,  ^<  that  it  was  part  of  his  duty  and  employment,  as 
such  town  clerk,  and  had  been  part  of  the  duty  and 
employment  of  his  predecessors  in  that  office,  to  act  as 
the  attorney  and  solicitor  for  the  said  corporation,  and 
to  transact  all  the  legal  and  professional  business  of  the 
said  corporation,  and  of  the  several  charities  under  their 
management,  and  the  legal  and  professional  business 
relating  to  the  estates  belonging  to  the  said  corporation, 
and  the  estates  vested  in  such  corporation  in  trust  or 
for  the  benefit  of  the  said  charities ;  and  that  he,  and 
hU  predecessors,  as  such  town  clerk,  was  and  were 
entided  to  and  did  receive  the  perquisites,  profits  and 
emoluments  accruing  from  the  transaction  of  such 
business :"  that  he  ceased  to  be  clerk  of  the  peace  on 
1st  May  1836,  under  the  statute;   and  that,  on  25th 
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May  18869  he  sent  in  his  claim  for  compensation  to  the  QueefCM  Bench, 
new  town  clerk.  ' 

The  document  was  set  out  in  BeckwitWs  affidavit: 
and  among  the  items  suggested  as  being  incident 
to  the  offices  formerly  held  by  him,  was  the  follow- 
ing. *<  Emoluments,  profits  and  perquisites  arising 
from  professional  ^business  and  attendances  connected 
with  the  several  charities  lately  under  the  management 
of  the  corporation,  done  and  made  in  consequence  of 
holding  the  office  of  town  clerk.''  It  further  appeared 
that  Bechmthj  at  the  time  of  making  his  claim,  was 
employed  as  solicitor  to  the  new  trustees  of  the  cha- 
rities (being  the  members  of  the  old  body  corporate 
who,  when  the  act  passed,  were  trustees  (a) ) ;  but  he 
urged  in  his  claim  that  this  was  a  new  office,  and  that 
the  emoluments  had  decreased.  The  affidavit  stated 
that  the  matters  set  forth  in  the  above  claim  were  true. 
Beckwith  attended  before  a  committee  appointed  by  the 
town  council,  and  received,  on  14th  January  1837, 
a  copy  of  a  resolution  of  the  council,  dated  18th 
November  1886 ;  from  which  the  following  are  extracts. 
"  That  the  said  A.  A.  H.  Beckwith  is  entitled  to  com- 
pensation in  respect  of  the  salaries,  fees,  emoluments 
and  profits  referred  to  under  the  several  heads  or 
branches  of  his  said  claim,  except  under  the  fourth 
head  or  branch  thereof,  being  emoluments,  profits 
and  perquisites  arising  from  professional  business  and 
attendances  connected  with  the  several  charities  lately 
under  the  management  of  the  corporation."  '^  That 
the  said  A.A.H.  Beckwith  is  not  entitled  to  compensa- 
tion in  respect  of  the  sums  mentioned  under  the  fourth 


(a)  Stat  5&  6  fT.  4.  j.  71. 
VOL.111.   N.S.  U 
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head  or  branch  of  his  claim,  viz.,  for  emolumentSi 
profits  and  perquisites  arising  from  professional  busi- 
ness transacted  by  him  in  the  capacity  of  clerk  and 
solicitor  to  the  trustees  of  the  several  charities  under 
the  management  of  the  late  corporate  body  in  conse- 
quence of  his  holding  the  said  office  of  town  clerk,  in- 
asmuch as  the  members  of  the  said  late  corporate  body 
continued,  by  virtue  of  certain  provisions  in  the  muni- 
cipal reform  act,  to  be  and  act  as  trustees  of  the  same 
charities  after  the  passing  of  the  same  act,  and  inas- 
much as  the  said  trustees  reappointed  the  said  A,  A.Hm 
Beclaxdth  such  clerk  and  solicitor  as  aforesaid  to  themi 
the  said  charity  trustees,  immediately  after  his  removal 
from  the  said  office  of  town  clerk,  and  he  has  ever 
since  continued  to  receive,  or  be  entitled  to,  the  emcdu- 
ments,  profits,  and  perquisites  arising  from  the  pro- 
fessional business  transacted  for  the  said  charity  trustees.'' 
The  council  then  awarded  him  a  life  annuity  of  365^ 
to  commence  1st  Januaty  1836;  with  a  deduction  not 
material  here. 

Beckwiih  further  deposed  that  the  corporate  function- 
aries who  went  out  of  office  after  the  first  election  of  coun- 
cillors, and  who  continued  to  be  trustees  (a)  of  the  charity 
estates,  employed  him  as  their  clerk  and  solicitor  during 
their  pleasure  only,  and  not  by  virtue  of  any  corporate 
office ;  and  that  the  trustees,  subsequently  appointed  (a) 
by  the  Lord  Chancellor  for  the  administration  re> 
spectively  of  the  church  oiEnglatid  and  general  charities, 
had  each,  at  their  first  meetings,  removed  him  from  the 
employment.  Bechsiith^  after  addressing  letters  of  re- 
monstrance to  the  town  clerk  without  effect,  appealed 


(a)  StaU  Site  JF4.  c  76.  i.71. 
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The  QuxEM 

V. 

The  Mayor 

&c.,  of 
Norwich. 


to   the   Lords  of  the  Treasury,   who,  after   receiving  Quem*s  Bench. 

iDemorials  from  each  side,  made  their  award  of  com- 1__ 

pensation,  accompanied  by  a  minute,  dated  26th  October 
1841,  in  which  was  the  following  passage.     ^^  My  Lords 
are  of  opinion  that  Mr.  Beckwitk  is  entitled  to  com- 
pensation for  the  loss  of  the  emoluments  received  by 
liiiii  for  performing  professional  services  connected  with 
the  charity  trusts."     The  minute  then  gave  an  estimate 
of  the  compensation  to  be  made  in  respect  of  the  several 
items  of  the  claim;  and,  as  to  the  fourth  claim  (treated 
as  third  in  the  minute),  as  follows.     ^'  As  clerk  and 
solicitor  for  the  charity  estates,  under  the  third  head  of 
the  claim,  the  sum  of  84/.  Os,  4id.  per  annum,  to  com- 
mence fix)m  the  time  when  Mr.  Beckwith  ceased  to  hold 
that  office^   and   to  continue   for  his   life,   being  two 
thirds  of  the  average  amount  of  his  fees  for  profes- 
sional business.'^     The  total  compensation  awarded  was 
469/1  125.  9d.  per  annum :  and  the  Lords  made  their 
order  accordingly.     Beckwith  applied  to  the  council  for 
a  bond.     The  town  council,  by  a  resolution  of  29ch 
November  1841,  resolved  that  a  bond  of  385/.  12^.  5d. 
should  be  tendered  to  Beckwitk :  which,  however,  had 
not  been  done. 


Sir  JV.  W.  Follett,  Solicitor  General,  and  W.  H.  IVat- 
soTif  now  shewed  cause.  This  is  not  a  case  within 
sect.  66  of  Stat  5  &  6  W^.  4.  c.  76.  The  Lords  of  the 
Treasury  have  therefore  acted  without  jurisdiction. 
They  had  no  power  to  decide  except  as  to  amount ;  i?^- 
gina  v.  The  Corporation  of  Warwick  (a),  Rcgiiia  v.  The 
Mayor  8fc.  of  Newbury  {b).  This  cannot  be  treated  simply 

(a)  10  A,  tj-  E,  S86. 

(6)  1  Q.  B.  751.  See  Regina  v.  The  Mayor  ^c.  of  Sandwich,  2  Q,  B. 
895.,  Begjina  v.  The  Mayor  j-c.  of  Harwich,  2  Q^  B.  909. 
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Treasury  have  expressly  distinguished  the  itemSj  one  of 


1842. 


Tiie  QuMH     which  is  in  respect  of  the  charities.     Now  the  corpora- 

The  Mayor,     tion  never  had  any  beneficial  interest  in  the  charity 

&c.,  of  -^  ^ 

NoKwicH.      estates ;  and  at  present  they  have  no  controul  over  them. 

The  applicant  has  not  been  removed  from  any  corporate 
office  at  all :  the  proviso  at  the  end  of  sect.  66  is 
therefore  inapplicable.  This  is  a  stronger  case  than 
Begina  v.  The  Corporation  of  Poole  (a\  where  the  com- 
pensation was  disallowed  ;  for  there  the  local  act  en- 
abled the  corporation  to  remove.  {^Patteson  J.  There 
the  officer  might  have  been  removed  if  the  municipal 
act  had  not  passed.]  The  officer  there  collected  the 
dues  on  behalf  of  the  corporation.  The  applicant  here 
contends  that  the  office  from  which  he  was  removed 
was  itself  a  new  office,  and  that  he  was  not  continued 
in  the  old  one:  but  that  would  prove  that  he  would 
have  been  entitled  to  compensation  even  if  he  had  not 
been  removed  by  the  trustees  appointed  by  the  Chan- 
cellor.  The  strongest  case  on  behalf  of  this  claim  is 
Rex  V.  The  Mayor ^  c^r.,  of  Bridgewate)'  (6).  But  there 
the  claimant  held  an  office  in  the  corporation  from  which 
certain  incidents  were  severed  by  the  oj^eration  of  the 
act.  Here  the  parly  may  be  immediately  reappointed 
by  the  trustees. 

Sir  F.  Pollock,  Attorney  General,  and  Kelly^  contra. 
This  is  a  mere  question  of  amount.  It  is  clear  that  the 
applicant  is  entitled  to  compensation  for  the  loss  of  the 
office  of  town  clerk ;  and,  that  being  so,  the  Lords  ol 
the  Treasury  had  jurisdiction  to  determine  what   the 


(a)  1  A.^E.  73a 


(6)  GA.^B.  339. 
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compensation  was  to  be ;  JRegina  v.  The  Mayor,  ^c,  of  Quem'*  Benck 
Nonvich{a).      Ck)ntinuation  in   the   new   employment,  _ 
supposing  the  dismissal  had  not  followed,  might  pos-     '^^  Quuk 
sibly  be  a  ground  for  lessening  the  compensation ;  but,     The  Mayor, 
as  to  that,  the  Lords  of  the  Treasury  would  be  the     Norwich. 
final  judges:  and,  at  any  rate,  this  could  furnish  no 
reason  for  refusing  compensation  altogether  as  to  the 
item  in  question,  since  the  office  was  held  only  at  plea- 
sure, and  its  emoluments  wete  less  than  those  of  the 
old  one*     But  the  claimant  has  in  fact  been  dismissed 
even  from  the  new  office. 

Lord  DfiNMAN  C.  J.  I  think  this  falls  within  the 
principle  of  Bex  v.  The  Mayor,  Sfc,  of  Bridgewater  (i), 
and  that  the  Lords  of  the  Treasury  had  jurisdiction. 
It  was  a  mere  question  of  amount. 

Patteson  J.  I  think  also  that  the  case  is  within  the 
principle  of  Bex  v.  The  Mayor,  Sfc,  of  Bridgewater  (6), 
and  not  within  that  of  Begina  v.  The  Corporation  of 
Poole  {c).  If  Stat.  5  h  6  fF.4.  c.  76.  had  never  passed, 
the  applicant  would  have  continued  to  enjoy  all  the 
emoluments.  But  the  act  has  made  the  offices  tenable 
by  different  persons :  the  loss  therefore  arises  ^^  under 
the  provisions  of  this  act,"  according  to  sect.  66. 

Williams  J.  There  is  nothing  far  fetched  in  the 
construction  which  this  Court  has  given  to  the  act  on 
all  occasions.  The  applicant  must,  in  all  fairness,  be 
understood  to  have  lost  all  which  he  had  enjoyed ;  and 

(a)  %A,  ^E.  633.  (6)  6  A.  ^  E,  339. 

(c)  1  A.^E.  730. 
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that  appears  to  have  been  the  view  on  which  the  LorC 
of  the  Treasury  acted. 


The  Quick 

T. 

The  Mayor, 
&c,  of 

NOKWICH. 


Coleridge  J.  I  think  that  this  is  a  mere  questioc 
of  amount;  though  at  first  I  was  of  a  different  opinioK 
Consider  what  the  state  of  the  office  of  town  clerk  was 
before '  the  act  passed :  it  can  hardly  now  be  call^ 
the  same  office.  The  Lords  of  the  Treasury  were  r- 
judge  what  was  fairly  incidental  to  the  old  office, 
the  new  charity  trustees,  in  such  a  case,  employ  tK* 
person  who  previously  discharged  the  duty,  that  is 
mere  accident;  but  this  the  Lords  may  take  inm 
consideration,  and,  if  they  please,  consider  the  i= 
appointment  as  a  compensation  pro  tanto,  and  redo — 
the  amount  of  their  award  accordingly. 

Rule  absolute  for  a  mandamus,  accoi — 
ing  to  the  Treasury  order. 


Thursday, 
May  26tb. 


The  Queen  against   Benjamin  Parker,  Joe 
Parker,  and  Puilip  May. 


An  indictment    HPHE  defendants  were  mdicted,  at  the  Central  Ci^ 

charged  that  X  ,  ^  rm  ^ 

defendants  con-  minal   Court,   for   conspiracy.     The    first  cou 

pretences  to  *^  charged  that  the  defendants,  being  evil  disposed  pe^ 

pe!^n/named,  ^^^^*  ^"^  Contriving  and  intending  to  cheat  and  defrai^ 

*^"d  me^^han  divers  of  the  liege  subjects  of  our  Lady  the  Queen  ^ 

dize,  andto  ^1^^;^  rroods  and  merchandize,  on  1st  May.  4  Vict^  m 

cheat  and  dc-  *=*  j'  ^ 

fraud  them        &c.,  in  the  city  of  London^  unlawfully,  wickedly  aM 

of  the  said  ^  ^  'i  .  j 

goods  and  mer-  fraudulently  did  conspire,  &c.,  among  themselves  am 

chandize ;  and, 

in  pursuance  of 

the  conspiracy,  did  by  false  pretences,  which  were  stated,  obtain  from  them  the  goods  vC 

merchandize  aforesaid,  and  did  cheat  and  defraud  tlicm  thereof,  to  the  damage  of  tbc  pe: 

sons  named. 

Held  bad,  in  arrest  of  judgment,  for  not  stating  whose  the  goods  and  merchandise  \ 
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^th  divers  other  persons  &c.,  by  divers  false  pretences  a««»*«  Bench. 
snd'sabde  means  and  devices  to  obtain  and  acquire  of  * 

snd  from  divers  liege  subjects  of  our  Lady  the  Queen  ^^  Qnnii 
"Chen  carrying  on  business  in  the  said  city,  to  wit  of  Parksb. 
^momas  Fartij  David  Zjaw^  John  Bradbury^  Jeremiah 
Greaiorex  (and  others  named),  divers  goods  and  mer- 
chandize of  great  value,  to  wit  &c,  and  to  cheat  and 
defraud  the  said  liege  subjects  of  the  said  goods  and 
merchandize :  and  that,  in  pursuance  of  the  said  con- 
piracy,  the  said  Benjamin  Parker  afterwards,  to  wit  on 
&C.,  at  8cc.,  did  falsely  pretend  to  the  said  Thomas  Fam 
that  &c. :  several  pretences  made  by  B.  and  J.  Parker 
were  then  set  out,  as  overt  acts,  and  charged  to  be  false ; 
among  the  rest,  a  pretence  made  to  John  Randy  clerk  of 
Bradbury  and  GreatoreXf  by  B.  Parker^  "  that  certain 
goods  which  he  then  purchased  of  the  said  John  Brad' 
hury  and  Jeremiah  Greaiorex  were  for  shipping."  And 
the  jurors  &c.  that,  in  pursuance  of  the  said  conspiracy, 
the  said  Philip  May,  at  &c.,  on  &c.,  and  on  divers  other 
days  &c.,  fraudulently  did  receive  the  said  goods,  so 
obtained  by  the  said  B.  Parker  and  J.  Parker  of  and 
from  the  said  Thomas  Fam  &c.  (the  parties  named 
before),  by  the  false  pretences  and  false  representations 
aforesaid,  and  did  fraudulently  secrete  and  conceal  the  « 
said  goods  and  merchandize :  and  so  the  jurors  &c.  say 
that  the  said  B.  Parker^  J.  Parker  and  P.  May^  in  man- 
ner and  by  the  means  aforesaid,  and  in  pursuance  of 
the  said  unlawful  &c.  conspiracy,  unlawfully  and  frau- 
dulently did  obtain  from  the  said  Thomas  Fam  &c.  (the 
parties  named  before),  respectively,  the  goods  and  mer- 
diandize  aforesaid,  and  did  cheat  and  defraud  them 
thereof:  To  the  great  damage  of  the  said  Tliomas  Fam 
8w.  (the  parties  named  before):  To  the  evil  example 
&c,  and  against  the  peace  &c 
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The  Quuir 
Parku* 


The  second  count  omitted  the  overt  acts»  but 
other  respects  was  substantially  the  same  as  the  fii 
except  that  no  damage  to  any  person  was  stated  at  1 
end. 

Third  count.  That  defendants^  contriving  and 
tending  as  aforesaid,  on  &c.,'at  &c.,  unlawfully,  wicka 
and  fraudulently  did  conspire  &c.,  to  cause  it  to 
believed  that  the  said  B,  Parker^  who  was  then  an  i 
certificated  bankrupt,  was  not  B*  Parker  but  Jl 
Parker ;  and  that  he  carried  on  an  extensive  shippi 
business  at  No.  70jt  in  Lower  Thames  Street  in  t 
city  of  London^  and  was  a  man  of  large  property,  a 
had  a  large  capital  engaged  in  the  said  business ;  ai 
by  means  of  the  said  belief,  to  obtain  and  acquire  of  s 
from  divers  liege  subjects  of  our  said  Lady  the  Que 
then  carrying  on  business  in  the  said  city,  divers  goa 
wares  and  merchandize  of  great  value,  to  wit  of 
value  &c.,  and  to  cheat  and  defraud  the  said  liege  s' 
jects  of  the  said  goods  and  merchandize:  To  the  i 
&c.,  and  against  the  peace  &c. 

Fourth  count.  That  defendants,  on  &c.,  at  &c.,  ' 
lawfully  &c.,  did  conspire  &c.,  by  divers  false  preten 
and  subtle  means  and  devices  to  obtain  and  acquire, 
%  and  from  divers  liege  subjects  of  our  said  Lady 
Queen,  divers  other  goods  and  merchandize  of  gi 
value,  to  wit  of  the  value  &c,  and  to  cheat  and  defn 
the  said  liege  subjects  of  the  said  goods  and  mercb 
dize :  to  the  great  damage  of  the  said  liege  subjects : 
the  evil  &c.,  and  against  the  peace  &c. 

The  indictment  having  been  removed  into  this  Co 
by  certiorari,  the  defendants  pleaded  Not  Guilty,  € 
were  found  Guilty  on  the  trial  before  Lord  Denman  C 
at  the  London  sittmgs  after  last  Hilary  term.     In  1 
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JEasUr  term»  Chambers  and  Bwnjrey^  for  different  de«  (hn^enU  Benek. 

184S 
CendantSf  obtained  a  rule  nisi  for  arresting  the  judgment.    *__ 

The  QuxBK 
Plaii  and  Swamt  now  shewed  cause.     The  indictment       Parkbk. 
is  objected  to,  because  it  does  not  state  whose  property 
the  goods  were  which  the  defendants  are  charged  with 
liaving  conspired  to  obtain,  and  obtained*    In  Regina  v. 
Martin  (a)  it  was  held  that  an  indictment  for  obtaining 
goods  by  false  pretences,  under  sect.  53  of  stat.  7  & 
8  G.  4.  €•  29.,  must  state  to  whom  the  goods  belong* 
But  that  section  was  intentionally  framed  to  comprehend 
cases  where  the  offence  might  turn  out  to  be  technically 
a  larceny:  therefore  the  rule  was  applied  which  prevails 
in  the  case  of  larceny.     That  was  the  principle  of  the 
decision  in  Regina  v.  Norton  {b).     In  Itegifia  v.  Mac" 
iarty  (c)  the  indictment  did   not   shew  to  whom  -  the 
goods,  which  were  obtained,  belonged :  and  in  2  Stark. 
CV.  PL  ^ IS.  (2d  ed.)  there  is  an  indictment  [for  obtain- 
ing money  by  conspiracy,  in  which  it  is  not  expressly 
stated  to  whom  the  money  belonged*    Now  in  Regina 
V.  Mackarty  (c)  the  indictment  was,  not  for  a  conspiracy, 
but  for  a  fraud ;  and  the  fraud  would  not  be  complete 
till  the  goods  were  obtained :  and,  in  that  part  of  the 
indictment  which  stated  the  obtaining,  it  was  only  said 
that  the  prosecutor  delivered   ^^  quandam  quantitatem 
galerorum  valentise  **  &c. :   therefore  the  defect  would 
tiave  been  fatal,  if  a  statement  of  ownership  had  been 
necessary.   In  2  HaU  PI.  Cr.  p.  181.  ch.  xxv.,  the  fourth 
liead  of  requisites  to  the  indictment  is,  *^  Touching  the 
name  of  the  person  upon  whom  the  offence  is  committed," 
and  it  is  under  this  head  that  Lord  Hale  points  out  that 

(a)  8  A.  «J  E.  481.  (6)  8  C.  ^  P.  196. 

(c)  8Xft  Btqfm.  1179. 
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Volume  III,  the  goods,  &c.,  must  be  shewn  to  be  the  property  of  some 
'        one.     That  being  the  object  of  the  rule,  it  is  enough  if. 

The  Quuv  ^s  here,  the  indictment  shew  against  whom  tlie  offence 
Pakkbk.  is  committed.  The  parties  could  not  be  cfieaied  and 
defratided  unless  they  had  some  interest  in  the  goods 
and  monies.  A  conspiracy  to  rob  A.  B.  if  the  con- 
spirators could  effect  it  would  be  indictable :  so  would 
a  conspiracy  to  rob  all  whom  the  conspirators  might 
thereafter  be  able  to  rob,  if  laid  with  proper  overt  acts. 

IPatteson  J.     In  Rex  v. (a)  the  offence  appears  to 

have  been  described  as  a  conspiracy  to  defraud  JC  fK 
"  of  divers  goods,"  and  the  overt  act  as  "  defrauding 
him  of  divers  goods,*'  not  shewing  whose  the  goods 
were.]  The  fourth  count  here  resembles  that  indict- 
ment. IPatteson  J.  How  does  it  differ  from  the  in- 
dictment in  Regina  v.  Peck  (6).]  The  Court  there 
seems  to  have  thought  the  names  of  the  parties  un- 
necessary to  the  indictment. 

Humfrey  contra.  This  case  cannot  be  distinguished 
from  that  of  an  indictment  for  obtaining  goods  under 
false  pretences.  [Lord  Denman  C'  J.  And  there  it 
would  not  be  sufficient  to  follow  the  words  of  the 
statute.]  Rex  v.  Richardson  {c)  shews  that  the  de- 
scription of  the  conspiracy  must  be  precise.  Here  the 
goods  might  be  bona  vacantia.  In  Rex  v.  Martin  {d) 
Lord  Denman  C.  J.  pointed  out  that,  although  a  man 
may  commit  an  offence  by  obtaining  his  own  goods  under 
false  pretences,  the  indictment  in  such  a  case  ought  to 
shew  the  circumstances  which  rendered  such  an  act  an 
offence:  and  that,  if,  for  instance,  they  were  obtained 

(a)  ]  ChitU  B.  698.  (6)  9  A.  ^  E.  686. 

(c)  1  Moo.  4f  Bob.  402.  (d)  8A.^E.  481. 
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from  a  curier,   the  possession  would  make  them  the   Queen^s  Beneh, 

1842 
carrier's  goods;  and  the  fact,  that  the  defendant  was 

the  owner,  would  appear,  not  in  the  indictment,  but     Th«  Qo»«» 
in  the  evidence,  and  would  be  no  defence  to  an  indict-       Parksr. 
ment  laying  the  property  in  the  carrier.     In  Eegina 
r,  Wickham  (a)  Patteson  J.  pointed  out  that  the  note, 
by  which  the  defendant  obtained  money,  might  have 
been  his  own.     In  Regifia  v.  Peck  (b)  the  offence  was 
a  oon^iracy  to   defraud   persons  who  should  sell  to 
the  defendants:    but  a  sale   can    be   only  of  that  in 
which    the    seller   has   some   interest:   therefore,    per- 
Iiaps,    the   allegation    of  property  was   virtually   sup- 
plied.    **  The  name  of  the  owner  cannot  be  dispensed 
^with  except  in  particuHr  instances,  which  are  excep- 
tions  from   the  necessity  of  the   case:"    1  Stark.  Cr. 
jPU  201  (2d  ed.).     The  whole  indictment  is  not  set  out 
in  Rex  v.  ■         (c)  :  the  point  decided  did  not  require 
more  than  is  given  in  the  report.     In  Rex  v.  Gill  (d) 
The  ownership  was  stated :   and  that  case  is  supposed 
to  have  gone  as  far,  in  permitting  looseness  of  descrip- 
tion, as  the  law  can  sanction.     The  defendants  here,  if 
acquitted,  could  not  have  the  full  benefit  of  the  record 
on  a  plea  of  auterfois  acquit  to  a  second  indictment 

Lord  Denman  C.  J.  The  first  count  states  that  the 
defendants  conspired  to  obtain,  from  divers  liege  sub- 
jects named,  divers  goods  and  merchandize,  and  to  cheat 
and  defraud  the  said  subjects  of  the  said  goods  and 
merchandize ;  and,  in  pursuance  of  the  said  conspiracy, 
did  obtain  from  the  said  subjects  the  goods  and  mer- 
chandize. Is  that  a  good  charge  of  conspiracy  ?  Al- 
though weighty  doubts  may  be  stated  as  to  the  pro- 

(a)  \0A.  4f  E.  34.  (6)  0  A,  i  E.6S6, 

(c)  1  ChUt,  R.  698.  (d)  2  B,  ^  Aid,  204. 
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Voiutne  III.  priety  of  requiring  particularity  in  matters  which  do  not 
*___  affect  the  question  of  moral  offence,  yet  it  has  always 

The  Qduv  been  held  that  the  goods  must  be  described  as  belong- 
Famub.  ing  to  some  party,  or  that  some  other  description  must 
be  given  of  them,  since  otherwise  the  prosecutor  might 
make  an  indefinite  statement,  and  lie  in  wait  for  what- 
ever might  come  out  in  the  evidence.  There  is  no 
precedent  for  such  an  imperfect  description  as  this. 
It  is  urged  that  a  person  could  not  be  defrauded  of 
goods  in  which  he  had  no  interest :  but  the  prosecutor 
ought  to  state  the  fact  of  that  interest.  The  argument 
for  the  prosecutors  here  might  be  almost  as  well  urged 
in  support  of  an  indictment  charging  a  conspiracy  to  de- 
fraud generally.  As  to  the  fourth  count,  it  is  obvious 
that  whatever  objections  apply  to  the  earlier  counts 
apply  still  more  strongly  to  this.  The  most  general 
form  of  indictment  which  has  been  held  admissible  was 
that  in  Rex  v.  GiU  (a) :  but,  if  we  allowed  this  to  be  a 
good  indictment,  we  should  go  beyond  any  line  which 
has  hitherto  been  drawn. 

Pattesom  J.  It  may  be  observed  that  this  is  a 
charge  of  conspiring  to  obtain,  from  persons  named, 
divers  goods  and  merchandize,  and  to  cheat  and  defraud 
them  of  the  goods  and  merchandize, — not  with  interU  to 
cheat  and  defraud ;  though  perhaps  that  makes  no  real 
difference  in  the  question.  To  conspire  by  false  pre« 
tences  to  obtain  divers  goods  and  merchandize  might 
not  amount  to  any  offence.  As  to  the  words  *^  to  cheat 
and  defraud,"  Mr.  Plait  attributes  too  much  force  to 
them :  his  argument,  if  good,  would  shew  that  the  sub- 
ject matter  of  conspiracy  need  not  be  stated  at  all. 

(a)  2B,i[  AUL  204. 
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Williams  J.     I  believe  JRex  v.  Gillia)  is  generally  Queen%  Bench. 

1842 
mentioned  as  ihe  case  of  the  greatest  laxity ;  thougli \ 

I  think  that,  still  earlier,  a  count  was  framed  in  a  very     The  Quuir 
^neral   form,  and   added  to   others   for  the   sake  of       Parkbr. 
greater  security.     But  in  all  cases,  if  goods  were  in 
qnestioD,  they  were  laid  as  being  the  goods  of  certain 
persons  {b).    A  laxity  in  this  respect  might  be  treated 
with  indulgence  on  account  of  the  generality  which  has 
been  permitted  in  alleging  the  false  pretences :  and  per- 
haps  it   might  have  been  enough  here  to  say   <^  the 
goods  of  divers  persons."     As  to  the  argument,  that 
property  must  be  inferred  from  the  words  **  cheat  and 
defraud,"  it  seems  to  me  that  it  might  be  equally  urged 
in  cases  of  larceny  and  burglary;  for  the  words  ^^  steal'' 
and  "  burglary,"  it  might  be  said,  imply  respectively 
that  the  goods  taken  belonged  to  somebody,  and  that 
the  house  was  broken  open  in  the  night. 

Coleridge  J.  concurred. 

Rule  absolute. 

(a)  2B.  i  Aid,  204. 

(6)  The  learned  Judge  referred  to  a  case  of  Rex  v.  Browne  and  Roberts, 
-Easier  term,  50  G,  3.  (not  reported),  in  which  the  defendants  were  con- 
dieted  of  a  conspiracy  charged  in  very  general  terms :  but  his  lordship 
stated  that  the  ownership  of  the  goods,  which  the  defendants  were  charged 
With  conspiring  to  obtain,  was  there  stated. 
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Friday,  HuNT  oud  Another,  Assignees  &c.,  against 

Robins. 

r-.asase-  nPROVER  by  the  assignees   of  Elizabeth  Eliza  fVil- 

money  payable  ^^^^9  &n  insolvent  debtor,  for  furniture  &c. 

daytb^Sned  ^^  ^^^"^    ^^^^  *>?  indenture  made  while  E.  K  WtU 

to  i*^b^  ^v^*  ^^^  ^^^  possessed  of  the  goods,  and  before  she  petitioned, 

denture,  with  a  ^^(1  before  the   Commencement  of  her  imprisonment, 

covenant  for  * 

payment  by  w.  viz.  OH  &c.,  between  the  said  E.  E.  W.  of  the  one  part 

to  L.  at  the  day, 

and  proviso  that  and  George  Luckin  of  the  other  part,  after  reciting  that 

if  such  payment 

were  made  the    E.  E.  fV.  had  requested  G.  Luckin  to  discount  for  her  a 

8hould"cease,      ^ill  of  exchange  of  even  date  with  the  indenture,  drawn 

dcfault^^i*  **      by  the  said  G.  L.  upon  E.  E.  W.y  and  accepted  by  her, 

should  hold  the  fof  payment  of  100/.  one  month  after  date,  which  G.  L. 

goods  to  his  '    •'  ' 

own  use  for       had  consented  to  do  on  havintr  payment  secured  as  after 

ever.     Default  ,  o  r  j 

was  made;  and  mentioned,  the  said  E.  E.  W.y  in  consideration  of  lOOiL  in 

Lm  took  pos- 
session.  After-  hand  paid  &c.,  did  grant,  bargain,  sell  and  confirm  to 

G.  Zr.,  his  executors,  &c.,  the  goods  in  the  declaration 

mentioned ;  habendum  to  him^  his  executors,  &c. ;  with  a 

Md  wenVto       proviso  that,  if  £.  E.  fV.  should  pay  the  bill  when  due, 

prison;  and,      ^jj^  g^id   indenture  should  cease  &c.:  covenant  by  jB. 

after  the  com-  '' 

mcncement  of    E.  JV.  to  pay  as  aforesaid,  and  that,  in  case  of  default, 

ir.'s  imprison- 
ment, L,  sold     G.  L.,  his  executors,  &c.  should   peaceably  and  quiedy 
the  goods. 

Held  that  have  &c.  the  goods  to  his  and  their  own  use  for  ever. 

not  void  as  Averment  that  the   bill  became  due  before  E.  JB.   W. 

siKnees-for^  Subscribed  her  petition,  and  before  the  commencement 

*^t'th  ''b**  ^^  ^^^  imprisonment,  and  before  plaintiffs  became  assig- 

availed  himself  j^ggs,  to  Wit  on  &c.,  and  that  she  did  not  pay  the  bill  as 

of  the  bill  of  '  ^  '' 

sale  after  the      and  when  the  same  became  due  &c.,  but  made  default; 

commencement 
of  W,*%  impri- 
sonment, within  tha  meaniDg  of  stat.  1  &  2  Vict,  c.  lia  ;.  61 . 


wards  IV,  be- 
came an  in- 
solvent within 
Stat.  1  &  2 
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and  thereupon  G.  L.,  afterwards,  and  before  E.  E.  W.  Queen's  Bench. 

subscribed  &c.,  and  before  the  commencement  of  her  ' 

imprisonment,  and  before  plaintiffs  became  assignees,         ^^^ 
to  wit  on  &c^  entered  into  the  possession  of  and  took        Rowks. 
and  had  the  said  goods  to  his  own  use  under  and  by 
virtue  of  the  indenture :  Justification  by  defendant  as 
the  servant  and  by  the  command  of  G.  L.    Verification. 
4th  plea.     That  E.  E.  W.j  before  she  subscribed  &c., 
and  before  the  commencement  &c.,  and  before  the  time 
when  &c.,  to  wit  on  &c.,  for  a  bona  fide  consideration, 
Tiz.  ]  syLj  to  wit  on  &c.,  paid  to  her  by  defendant,  bar- 
gained, sold  and  assigned  to  defendant  the  said  goods, 
and  all  her  estate,  right  &c.  therein ;  and  the  same  then 
were  delivered  to  and  possessed  by  defendant :  where- 
fore defendant  afterwards,  at  the  time  when  &c.,  com- 
mitted  the   alleged    grievance,   as   it  was   lawful   &c. 
Verification. 

Replication  to  plea  S.  That,  after  the  making  of  the 
indenture,  and  after  the  passing  of  a  certain  act  (1  & 
2  Vict.  c.  110.),  and  after  1st  Octohcvy  18S8,  when  that 
act  came  into  operation,  '^  and  before  any  sale  of  the 
said  goods  and  chattels  in  the  said  declaration  men- 
tioned, or  of  any  of  them,  or  of  any  part  thereof,  by  the 
said  G.  L.  under  and  by  virtue  of  the  said  indenture," 
to  wit  on  &c,  the  imprisonment  of  E.  E.  W.  com- 
menced, and  from  thence^  until  and  at  the  time  of  the 
making  of  the  vesting  order  after  mentioned,  the  giving 
notice^  and  the  sale  of  the  said  goods  as  after  men- 
tioned, continued.  And  that  afterwards,  to  wit  &c.,  by 
a  certain  order  &c.:  the  replication  then  stated  the 
order  of  the  Insolvent  Debtors'  Court,  vesting  the 
estate  of  E.  E,  W,  in  the  provisional  assignee,  his  suc- 
cessors and  assigns,  for  the  benefit  of  the  creditors  &c. ; 
and   that  afterwards,    to  wit  &c.,  plaintiffs  were  ap- 
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pointed  assignees  &c.  And  that,  before  such  appoint- 
ment, to  wit  on  &C.,  the  provisional  assignee  gave  no- 
tice to  defendant  that  such  imprisonment  of  £.  E.  W» 
had  commenced  and  was  continuing  as  aforesaid,  and 
that  she  was  then  in  prison,  and  had  petitioned  &c 
Nevertheless  defendant,  after  the  commencement  of  the 
imprisonment,  the  petition,  vesting  of  the  estate,  pass- 
ing of  the  statute,  and  its  coming  into  operation,  and 
the  giving  of  the  said  notice,  to  wit  on  &c.,  **  in  order  to 
make  the  said  bill  of  sale  available,  sold  "  the  goods  &c* 
in  the  declaration  mentioned,  contrary  to  the  form  of  the 
statute  &c« :  which  said  sale  is  the  conversion  &c*  Veri- 
fication. 

Replication  to  plea  4.  That  the  said  bargain  and  sale 
therein  mentioned  were  made  by  a  certain  indenture 
commonly  called  a  bill  of  sale,  made  on  a  certain  day 
&c.  between  E.  E.  fV.  of  the  one  part  and  defendant  of 
the  other  part:  (excuse  of  production,  the  instrumentbeing 
in  defendant's  possession).  And  that,  after  the  making 
&c.,  and  afler  the  passing  of  the  said  act  &c.  (The 
statements  which  followed  were  the  same  in  substance 
as  those  in  the  replication  to  the  third  plea.) 

Demurrer,  stating  causes  which,  so  far  as  they  are 
material  to  the  report,  will  appear  sufficiently  by  the 
argument     Joinder  in  demurrer. 


John  Henderson  for  the  defendant.  The  question 
arises  on  stat.  1  &  2  Vict.  c.  110.  5.  61.,  which  enacts: 
*^  That  in  all  cases  where  any  prisoner  whose  estate 
shall  have  been  vested  in  the  said  provisional  assignee 
under  this  act  shall  have  executed  any  warrant  of  at- 
torney to  confess  judgment,  or  shall  have  given  any 
cognovit  actionem,  or  bill  of  sale,  whether  for  a  valuable 
consideration  or  otherwise,  no  person  shall,  after  the 
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commencement  of  the  imprisonment  of  such  prisoner)  Queen's  Bencit. 

avail  himself  or  herself  of  any  execution  issued  or  to  '____ 

be  issued  upon  any  judgment  obtained  or  to  be  ob-         ^""' 
tained  upon  such  warrant  of  attorney  or  cognovit  ac-       Robims. 
tionem,  or  of  such  bill  of  sale,  either  by  seizure  and  sale 
of  the  property  of  such  prisoner^  or  any  part  thereof,  or 
by  sale  of  such  property  theretofore  seized,  or  any  part 
thereof,  but  that  any  person  or  persons  to  whom  any  sum 
or  sums  of  money  shall  be  due  in  respect  of  any  such 
warrant  of  attorney  or  cognovit  actionem,  or  of  such  bill 
of  sale,  shall  and  may  be  a  creditor  or  creditors  for  the 
same  under  this  act"     The  clause  does  not  apply  to  this 
case.    Luckin  was  possessed  of  the  goods  as  owner  before 
the  imprisonment.    That  he  sold  them  after  the  impri- 
sonment can  make  no  difference,  his  right  having  been 
perfect  before.    If  the  insolvent  had  sold  and  delivered 
the  goods  without  deed  before  going  to  prison,  it  could 
not  have  been  contended  now  that  the  vendee  was  not 
absolutely  entitled  to  sell :  his  having  taken  a  bill  of  sale 
ought  not  to  place  him  in  a  worse  situation.    If  he  had 
held  the  goods  subject  to  a  lien  before  the  imprisonment, 
his  lien  would  not  ha^  been  affected  by  the  vesting 
order.     The  bill  of  sale  contemplated  Ipy  the  statute 
is  one  remaining  as  a  security  at  the  time  of  the  insol- 
vency :  but  this  bill  of  sale  had  ceased  to  be  a  security ; 
the  right  under  it  had  become  absolute.     No  one  could 
stand  in  the  situation  of  a  "  creditor"  under  it,  within 
sect.  61.    The  decisions  upon  the  words  ^^  creditor  hav- 
ing security,"  in  stat.  6  G.  4.  c.  16.  s.  108.,  shew  this; 
Wymer  v.  KembU  (a),  Morland  v.  Pellatt  (i).     Reliance 
will  perhaps  be  placed  upon  the  words  *^  avail  himself" 
"  of  such  bill  of  sale."     [Coleridge  J.     And  the  clause 

(a)  6B.^C.  479.  (6)  8  5.  fr  C.  722. 

VOL.  III.    N.S.  X 
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Volume  I JL    says,  "  either  by  seizure  and  sale**   **  or  by  sale**  (a).] 

'__  Luckin  did  not  avail  himself  of  the  bill  of  sale  to  sell; 

HuKT        he  di(j  not  want  it  for  that  purpose.     He  sold  in  exer- 
RoBiKi.       cise  of  his  possessory  right,  not  of  the  powers  given  him 
by  the  indenture. 

Petet'sdorffl  corftriU  The  object  of  sect  61  was  to  pro- 
vide by  legislative  enactment  against  the  vesting  of  pro- 
perty in  the  creditor  under  an  execution  or  bill  of  sale, 
as  against  assignees,  unless  there  should  have  been  a 
levy  completed,  or  a  bill  of  sale  carried  into  effect  by 
actual  sale,  before  imprisonment  commenced.  {Cde^ 
ridge  J.  If  a  party  takes  goods  into  his  possession  under 
a  bill  of  sale  but  does  not  sell,  are  they  not  his  goods 
before  they  are  sold  ?]  The  effect  of  sect  61  is  that  the 
assignees  are  entitled.  To  vest  the  property  in  the 
vendee  as  against  them,  the  goods  must  have  been  turned 
into  money  before  the  insolvency:  if  they  remain  in 
specie  with  the  vendee  the  title  continues  in  the  assignees. 
{Patteson  J.  There  is  no  provision  in  sect  61  that  the 
property  shall  at  any  particular  time  pass  to  them.  The 
words  are  that  no  person  shall,  after  the  commencement 
of  the  imprisonment,  avail  himself  &c.,  ^*  either  by  seizure 
and  sale "  <^  or  by  sale  of  such  property  theretofore 
seized."]  The  alternative,  as  worded,  may  raise  a  dif- 
ficulty :  but  some  operation  must  be  given  to  the  clause; 
and  it  can  have  none  but  that  ascribed  to  it  by  the 
plainti£&.  [Lord  Denman  C.  J.  Can  you  say  here  that 
the  defendant  availed  himself  of  the  security  by  seizure 
and  sale  after  the  imprisonment  commenced  ?  He  had 
a  full  right  to  sell  at  that  time.  The  statute  does  not 
make  the  vendee  in  such  a  case  a  trustee.     Coleridge  J. 

(a)  See  Squire  y.  BueUan^  1  Q.  B.  308. 
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Tor  what  sum  could  Luckin  have  been  creditor  after  QnteefCi  Bench. 
the  bill  of  sale  ?]     The  same  difficulty  was  suggested  * 

under  sect.  108  of  the  bankrupt  act  6  G.  4.  c.  16. :  but         Huvr 
the  words  there  used  are  different  from  those  of  stat.        Robxhi. 
1  &  2  Vict.  c.  110.  5.  61.     The  intention  of  this  latter 
daase  was,  that  no  bill  of  sale  should  be  available  where 
it  could  possibly  be  an  instrument  of  fraud.   If  the  goods 
were  already  sold  when  the  imprisonment  commenced, 
that  could  not  be  the  case ;  if  they  were  not,  it  might    ' 
It  is  argued  that  a  transfer  without  deed  under  the  pre- 
sent circumstances  would  have  been  unimpeachable ;  but 
there  are  many  cases  where  a  mere  transfer  in  fact 
would  be  protected,  but,  if  the  same  purpose  be  effected 
by  a  particular  kind  of  security,  the  law  places  a  watch 
over  the  transaction. 

J.  Henderson  was  not  heard  in  reply. 

Lord  DenMan  C.  J.  I  am  of  opinion  that  this  is  not 
a  case  within  sect.  61,  though  the  words  may  at  first 
appear  to  bear  the  construction  suggested  for  the  plain- 
tiffs. The  clause  enacts  that  no  person  shall  avail 
himself  of  any  execution  &c.,  or  "  of  such  bill  of  sale, 
either  by  seizure  and  sale  of  the  property"  (which  re- 
fers to  the  case  of  an  execution),  ^'  or  by  sale  of  such 
property  theretofore  seized,"  but  the  person  entitled 
under  such  bill  of  sale  &c.  "  shall  and  may  be  a  creditor" 
under  this  act.  A  taking  in  execution  does  not  apply 
to  the  present  case ;  and,  if  seizure  may  signify  merely 
taking  possession  under  the  bill  of  sale,  the  defendant 
here  was  possessed  as  absolute  owner,  long  before  the 
imprisonment.  He  had  availed  himself  of  the  bill  of 
sale  by  taking  possession,  and  was  holding  the  goods  as 
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he  held  any  other  property  of  his  own.  The  words 
prohibiting  a  sale  cannot  apply  where  the  party  has 
been  in  possession  of  the  goods  as  absolute  owner. 

Patteson  J.  Whatever  might  be  the  case  as  to  any 
other  bill  of  sale  under  sect  61,  this  bill  is  clearly  not 
within  the  act.  By  the  indenture,  Luckin  is  to  be 
entitled  to  the  goods  as  a  security  for  money  which 
Elizabeth  Wilmot  covenants  to  pay ;  if  she  does  pay,  the 
indenture  is  to  determine;  if  default  is  made,  he  is  to 
hold  the^ goods  to  his  own  use  for  ever.  There  is  no 
power  of  sale.  If  there  had  been  a  covenant  that,  on 
default  made,  it  should  be  lawful  for  Luckin  to  sell,  pay- 
ing over  the  residue,  it  might  now  have  been  said  that 
he  had  availed  himself  of  the  indenture  to  sell.  Bat, 
under  this  deed,  the  goods  became  his  own  on  the  de- 
fault ;  he  did  not  want  the  bill  of  sale,  to  give  him  the 
power  of  selling  them.  If  sect.  61  had  said  that,  not- 
withstanding the  warrant  of  attorney,  cognovit,  or  bill  of 
sale,  the  property  should  vest  in  the  assignees,  a  different 
case  would  have  arisen.  The  defendant  here  has  not 
availed  himself  of  the  bill  of  sale  by  selling  these  goods, 
and  therefore  is  not  brought  within  the  clause. 


Williams  J.  I  am  of  the  same  opinion.  Mr.  Peters' 
doiff  does  not  deny  that  if  the  goods  had  been  sold  and 
delivered  without  deed  the  transaction  would  have  been 
valid.  His  argument  might  have  had  weight  if  the 
goods  had  been  held,  after  the  imprisonment  commenced, 
as  a  security  for  performance  of  the  contract.  But  here, 
on  default  made,  the  vendee  entered  upon  and  took  the 
goods,  and  held  them  to  his  own  use.  Any  thing  like 
deposit  as  a  security  was  at  an  end. 
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Coleridge  J.    Luckin  held  the  iroods  as  mortgrafiree  QM^crCi  Bench. 

^  *  1842. 


till  the  bill  of  exchange  was  due :  before  that  time  he 

could  neither  seize  nor  sell.     When  the  bill  was  due,         ^""^ 

and  default  made  in  payment,  he  was  at  liberty  to  take        Romrs. 

upon  him  the  absolute  ownership;  and  he  did  so  before 

the  imprisonment  commenced.      All  that  took  place 

afterwards  was  by  virtue  of  that  ownership,  and  not  of 

the  bill  of  sale. 

Judgment  for  defendant. 


Dob  on  the  demise  of  Pte  against  Bramwell.     saturdmf, 

°  Mmf  SSth. 

EJECTMENT  for  lands  in  Swffblk.  The  lessor  of 

the  plaintiff*,  in 

On  the  trial,  before  Bosanquet  J.,  at  the  Suffolk  an  action  of 
Spring  assizes,  1841,  the  case,  as  opened  for  the  lessor  menced'before' 
of  the  plaintiff,  was  that  he  was  lord  of  the  manor  of  T%5^{^\  ^'' 
Lavenkam^  and  entitled,  in  that  character,  to  the  wastes  <^**{™«f*  '"^^ 

'  '  'as  lord  of  a 

of  the  manor,  of  which  it  was  contended  the  land  in  ro^no'.  «jd,  to 

shew  that  the 

dispute  (called  Sayet^s  Green)  formed  a  portion.     The  ifn** »«  ques- 
tion was  part  of 
Conveyance   of  the  manor,  with  the  rights,   members  the  manor, 

and  appurtenances,  to  the  lessor  of  the  plaintiff  having  of  the  manor  to 

been  proved,  he  proposed  to  shew  that  the  land  sought  Jdng  enUtled^* 

to  be  recovered  was  parcel  of  the  wastes,  by  proving  JfaJwastes^iwd 

long    and    uninterrupted    acts    of  ownership    by   the  e^rcweda 

cropyhold  tenants  of  the   manor  feeding    their   horses  ™on  <>«  ^^ 

^''  ^  land  in  ques- 

and  cattle  upon  it.     For  this  purpose,  witnesses  were  tion. 

'^  ^     *  Held,  that 

they  were  in- 
competent from  interest. 
Though  their  names  were  indorsed  on  the  record,  under  stat.  3  &  4  IT.  4.  c.  42.  ss.  S6, 27. 

(a)  Which  (by  sect.  1 )  removes  incompetence  on  the  ground  of  in- 
terest  (with  ceruin  exceptions),  in  all  proceedings  not  commenced  (sect. 
3)  before  the  passiqg  of  the  act,  22d  Augtut  1843. 
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called,  who,  on  being  examined  on  the  voire  dirCj  stated 
that  they  were  themselves  copyhold  tenants  of  the 
manor  of  Lavenham^  and  entitled  to  feed  their  horses 
and  cattle  on  all  the  wastes  of  the  manor  of  which 
the  land  in  dispute  was  alleged  to  be  a  part.  The  de- 
fendant's counsel  objected  that  they  had  a  direct  in- 
terest in  the  result  of  the  verdict  The  learned  judge 
admitted  the  evidence,  the  names  of  the  witnesses 
being  indorsed  on  the  record  under  stat.  8  &  4  f r.  4. 
c.  42.  ss.  26,  27.     Verdict  for  plaintiff. 

B.  Andrews^  in  Easter  term  1841^  obtained  a  rule 
nisi  for  a  new  trial  on  the  ground  (besides  others  not 
material  here)  that  this  evidence  had  been  improperly 
admitted. 


KeUy  and  Bj^les  now  shewed  cause.  The  witnesses 
could  not  avail  themselves  of  this  verdict,  if  their  right  to 
use  the  common  were  disputed.  The  indorsement  would 
prevent  its  being  evidence  for  them.  The  utmost  that  can 
be  said  for  the  defendant  is  that  they  will  be  rather  more 
conveniently  circumstanced  as  to  obtaining  their  rights, 
if  one  of  the  now  litigant  parties  be  possessor  than  if  the 
other  be  so.  Now  mere  balance  of  convenience  is  not 
enough  to  produce  incompetency:  there  must  be  a 
legal  advantage :  but  the  verdict  cannot  alter  the  legal 
right  of  the  witnesses ;  for,  if  the  land  in  dispute  be 
part  of  the  waste,  the  witnesses  have  the  right  before 
the  verdict,  and,  if  it  be  not,  they  have  not  the  right 
after  the  verdict.  (They  cited  Dodington  v.  Hudson  (a), 
recognized  in  Adeane  v.  Mortlock  (b) ;  and  Doe  dem. 
Nightingale  v.  Maisey  {c).) 


(a)  1  Bing.  257. 
(c)  1  B.  ^  Ad,  4S9. 


(6)  5  New  Co.  2S6. 


r 
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&  Andrem  (with  whom  was  Gunning)  contra.    This  Qveen't  Bench. 

184>2« 
ase  18  distinguishable  from  Doe  dem.  Nightingale  v.   * 

Maisqf  {a\  and  fidls  within  the  principle  of  Doe  dem.      Dosdem. 

Cidkbert  ▼.  Bam/brd  (6),  in  which  case  it  was  held  that  ▼• 

B&AICWSU. 

a  par^  is  nqt  a  competent  witness  where  the  verdict, 
if  gi^en  in  conformity  with  his  evidence,  would  facilitate 
the  proof  of  a  right  claimed  by  him.  (He  was  then 
stopped  by  the  Court) 


Lord  Denman  C.  J.  We  are  bound  by  the  case 
last  cited,  which  is  the  latest,  and  which  cannot  be  dis- 
tinguished from  the  present  In  Doe  dem.  Nightingale 
y.  Idaisey  (a)  a  new  proceeding  would  have  been  neces- 
wry  to  give  the  proposed  witness  the  right  which  she 
daimed.  Here,  if  the  lessor  of  the  plaintiff  succeed, 
the  witnesses  will  go  on  enjoying  the  common  as  before. 

Patteson  J.    This  case  is  exactly  the  same  as  Doe 

dem.  Cuthbert  v.  Bamford  (6),   except  that  the  witness 

there  was  called,  not  to  support,  but  to  resist  a  change 

in  possession,  he  being  interested  in  the  .continuance  of 

Uie  possessbn. 

WiLJjAMS  J.  I  am  of  the  same  opinion.  The 
^ase  for  the  plaintiff  is  shaped  on  the  supposition  that 
the  waste  is  part  of  the  manor,  that  is,  that  it  is  ground 
^n  which  the  witnesses  are  entitled  to  put  their  cattle. 
It  b  consistent  with  all  the  cases  that  a  witness  is  dis- 
qualified, not  merely  if  the  verdict  will  be  evidence  for 
him,  but  if  it  will  increase  a  fund  on  which  he  has  a 
daim. 

(a)  1  B.  j-^c2.4S9. 

{h)  11  A.i  E,  786.     And  see  PaHcer  v.  MUchell,  1 1  ^.  j-  £.  788. 
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Coleridge  J.  We  must  look  at  the  state  of  the  case, 
and  the  opening.  The  lessor  of  the  plaintiff  seeks  to 
recover,  as  lord  of  the  manor,  land  which  the  wit- 
nesses would  shew  to  be  part  of  the  waste.  Therefore 
they  come  to  shew  that  thefy  are  entitled.  Suppose  a 
witness,  on  the  voire  dire,  were  to  say  that  the  lessor 
of  the  plaintiff  had  promised  to  grant  him  a  lease 
of  the  land  in  question :  surely  that  would  disqualify 
him. 

Rule  absolute. 


Monday^ 
MaydOCtu 


The  Queen  against  The  Justices  of  the  West 
Riding  of  Yorkshire. 

(Keighley  against  Wilsden.) 
This  case  is  reported,  2  Q.  B.  SSI. 


Wednesday, 
June  1st. 


Sally  Catteball  against  Thomas  Kenyon  and 
Jane  his  Wife. 


Bailiffs  charged  rpRQVER,  in  the  Lancaster  Court  of  Common  Pleas, 

to  execute  pro-      JL 

cess  against  the  for  COWS.     The  declaration  alleged  that  the  cows 

goods  of  X^.  ° 

wrongfullytook  came  to  the  possession  of  Jane^  then  and  still  being  the 

plaintiff''s  cat- 

tie  in  execu-      wife  of  Thomosy  by  finding,  and  that  she,  well  knowing 

tion,  and 
lodged  them  in 

the  stable  of  an  inn  kept  by  defendant  K.  Plaintiff*  demanded  them  of  defendant's  wife, 
he  being  absent :  the  wife  said  she  would  consider,  and  make  inquiry ;  and,  on  a  subsequent 
demand,  told  plaintiff*  that  she  was  indemniBed  by  the  attorney  who  had  issued  the  process, 
and  that  plaintiff  need  not  apply  again.  The  cattle  were  detained,  and  sold  under  the 
execution,  A",  continuing  absent  during  the  whole  transaction.  In  trover  against  JT.  and 
his  wife. 

Held,  that  the  above  facts  were  evidence  on  which  a  jury  might  6nd  a  conversion  by 
the  wife,  for  which  trover  lay  against  both  defendants. 
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&c^  did  not,  although  requested,  deliver  them  to  plaintiff,  (hisen*s  BendL 
but  converted  them  to  the  use  of  TA(ma$.     Pleas:  * 

"Not  guilty ;  and  that  plaintiff  was  not  possessed  &c.  CAwiEAtt 
Issues  thereon.  On  the  trial,  before  Bolfe  B.,  at  the  Ksmtov. 
Jjoncasier  Spring  assizes,  1841,  it  appeared  that  the  de- 
fendant Tkamas  Kenyan  kept  the  Golden  Uon  Inn  at 
Blackburn.  The  cows  were  taken  under  an  execution 
agiunst  the  goods  of  plaintiff's  father,  and  were  brought 
to  the  Golden  Uon^  where  they  remained  in  the  stable 
several  days,  at  the  end  of  which  they  were  sold  to 
satisfy  the  execution.  Thomas  Kenyan  was  absent  from 
home  the  whole  time.  While  the  cows  were  in  the  * 
stable,  the  plaintiff,  who  alleged  that  they  were  not  her 
father's  property,  but  her  own,  went  to  the  Golden  Lion^ 
and  there  saw  the  female  defendant,  who,  on  being 
asked  whether  she  had  the  cows,  admitted  that  she  had* 
Plaintiff  then  asked  her  if  she  would  deliver  them  up. 
Defendant  said  she  had  nothing  to  do  with  delivering 
them  up,  and  must  inquire  and  consider  about  it :  and, 
OQ  a  second  application,  made  the  next  day,  she  said 
she  could  not  deliver  them.  Being  applied  to  a  third 
time,  on  the  next  day  but  one,  she  said  she  did  not  care 
about  giving  them  up  if  the  paity  making  the  demand 
Would  get  a  paper  (which  was  understood  to  mean  a 
Written  opinion)  from  Backhouse^  an  attorney  whom 
the  plaintiff  had  consulted.  A  paper  was  accordingly 
obtained  from  Mr.  Backhouse^  and  produced  to  the  de- 
fendant ;  but  she  then  said  that  she  had  been  to  Mr. 
£ell  (the  attorney  who  issued  the  process),  and  he 
would  save  her  harmless ;  and  that  plaintiff  need  not 
come  any  more.  Afterwards  the  sale  took  place.  On 
this  evidence  the  defendant's  counsel  contended  that  no 
proof  appeared  of  a  conversion  by  the  wife,   through 
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whom  only  the  husband  could  be  affected  in  this 
The  learned  judge  left  the  case  to  the  jury  on  this  poini 
(as  well  as  on  the  question  of  ownership}^  expressing  tc 
them  his  opinion  that  Jane  Kenyan  had  acted  as  on 
behalf  of  her  husband,  and  that  a  conversion  was 
proved :  but  be  gave  leave  to  move  to  enter  a  nonsuit 
Verdict  for  plaintiff  on  both  issues. 

Alexander^  in  the  next  term,  moved  according  to  the 
leave  reserved,  and  relied  upcm  Varall  v.  Robmson  (c). 
Svttih  V.  Young  {b)  J  Jkxander  v.  Souikey  (c)  and  JVUam 
v»  Anderkm  (d)  were  likewise  refisrred  ta  The  Gmrt 
granted  a  rule  nisi. 


Tamlinson  now  shewed  cause.  First,  according  to 
the  resolution  of  the  judges  mentioned  in  Faster  v. 
JoUy  (f ),  this  motion,  made  under  stat.  4  &  5  ff^  4. 
c.  62.  5. 26.  (g),  should  have  been  addressed  to  the 
Court  of  Exchequer,  where  the  Judge  who  presided  at 
the  trial  sits.  [Lord  Denman  C.  J.  If  the  point  had 
occurred  to  us  when  the  rule  was  applied  for,  I  think  we 
should  have  said,  as  in  that  case,  that  the  motion  ^<  should 
be  made "  in  the  Court  of  Exchequer.  But  we  shall 
not  now  refuse  to  go  on  with  the  case.]  The  question 
then  is,  whether  there  was  any  evidence  for  the  jury  of 
a  conversion.  This  case  differs  from  Verrall  v.  Bobin^ 
son  (a),  because  here  the  defendant  Jane  Kenyan  ulti* 
mately  took  upon  herself  to  forbid  any  future  application, 
not  waiting  the  result  of  any  thing  that  was  to  take  places 

(a)  2  Cto,  M.^R,  495.    S,  C.  5  3>r.  1069.         (6)  1  Camp,  439L 
(e)  SB.^AUL  847.  (d)  XB.^Ad.  ASKk 

(0  iCro.M.^  R.  703.  704.,  note(o).     S.  C.  5  2y.  239.  240. 
(jg)  *'  For  improving  the  practice  and  proceedings  in  the  Court  of 
Common  Ptots  of  the  county  palatine  of  Lancaster," 
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but  refusing  to  give  up  the  cattle  at  all,  and  so  mak-  Qitem's  Bench. 

ing  herself  party  with  the  bailifis.     This,  if  done  by  * 

a  person  sui  juris,  would  render  him  liable  in  trover.  Catorall 
To  assume  the  dominion  over,  and  right  to  dispose  of,  Kihyon. 
another  person's  goods,  though  without  touching  them, 
is  a  conversion ;  M^Combie  v.  Daoies  (a).  It  makes  no 
difference  that  the  party  actually  doing  the  wrong  in 
this  case  was  a  married  woman.  Her  conversion  was 
her  husband's;  if  an  agency  was  necessary,  she  was 
sufficiently  his  agent  for  this  purpose ;.  but  the  ground 
of  his  liability  is  the  intendment  that  a  tort  done  by 
her  is  done  by  him*.  The  declaration  alleges  that  she 
converted  to  his  use;  but  this  averment  is  not  es- 
sential :  for  the  action  of  trover  does  not  depend  upon 
the  acquisition  of  pr(^rty  by  any  person  charged 
with  the  conversion;  and  on  this  ground  a  declara- 
tion stating  that  husband  and  wife  converted  ^^  to 
their  own  use  "  was  held  sufficient  after  verdict,  in  Kay^ 
worik  V.  Hill{b).  Then  the  doctrine  laid  down  in 
Wilson  V.  Anderson  (c)  applies  to  this  case,  that,  where 
property  is  in  the  hands  of  a  bailee,  and  the  right  is 
disputed,  the  bailee,  if  he  *^  makes  himself  a  party 
by  retaining  the  goods  for  the  bailor,  must  stand  or 
fall  by  his  title."  [Lord  Denman  C.  J.  I  do  not  think 
any  thing  induced  us  to  grant  this  rule  but  the  case  of 
Verrall  v.  Bobinson  (d) :  but  there  the  defendant  seems 
to  have  been  passive ;  the  female  defendant  here  takes 
upon  herself  to  decide.] 

fV.  H.  Watsoriy  contra.     The  cattle  here  were  lodged 
in  the  stable  of  an  inn :   the  innkeeper's  wife  had   no 

(a)  6  AW/,  538.     Baldwin  v.  Ck>le,  6  Mod  212.,  is  there  cited.     See 
White  V.  TeH,  12  A,  §•  E.  106. 
(6)  3  B.  .J  Aid  685.  (c)  I  J9.  ^  Ad.  450.  456. 

(rf)  2Cro,  M.i  R,  495.     S.  C.  5  Tyr,  1069. 
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Foiume  III.    power  to  give  them  up  against  the  will  of  those  wlio 
"'       brought  them.     All  the  evidence  of  conversion  amounts 

CATTnALL  Quiy  ^Q  certain  words  of  the  female  defendant  [Lord 
KimroN..  Denman  C.  J.  Coupled  with  the  act  of  keeping  the 
cattle.]  In  the  cases  where  an  exercise  of  disposing 
power  over  goods  has  been  deemed  a  conversion,  there 
has  been  something  like  an  assumption  of  the  right  of 
property ;  a  mere  exercise  of  dominion  for  a  temporary 
purpose,  without  either  acquisition  or  destruction  of 
the  chattel,  or  change  of  its  nature,  is  no  conversion, 
as  was  held  in  Fouldes  v.  WiUoughby  (a),  where  the 
complaint  was  that  the  defendant  had  driven  the  plain-* 
tiff's  horses  out  of  a  ferry  boat  in  which  he  was  pas- 
senger. The  present  case  is  the  same  in  principle  with 
Verrall  v.  Robinson  (b).  There  the  plaintiff's  chaise 
had  been  left  with  the  defendant  by  a  party  who  had 
no  property  in  it,  and  attached  on  defendant's  premises 
for  a  debt  of  that  party.  Defendant,  when  required 
to  give  it  up,  refused,  on  the  ground,  only,  that  it  had 
been  attached  by  legal  process ;  and  this  was  held  no 
evidence  of  a  conversion.  Lord  Abinger  C«  B.  said : 
<<  There  is  nothing  to  shew  that  the  defendant  ever 
intended  to  convert  the  chaise  to  his  own  use."  *^  It 
was  in  the  custody  of  the  law,  and  the  defendant  had 
it  not  in  his  custody  or  power  to  deliver ;  and  he  says, 
on  its  being  demanded,  that  it  is  in  the  custody  of  the 
law,  and  that  he  cannot  deliver  it."  If  it  be  said  here 
that  the  cattle  had  been  wrongfully  seized,  the  same 
argument  would  have  applied  there.  In  Alexander  v. 
Soidhey  (c)  the  defendant,  being  the  servant  of  an  in- 
surance company,  had  goods  of  the  plaintiff  under  his 

(a)  %M.^W.  540.         (6)  2  Cro.  M,  ^R.  495.     S.C  5  TJfr.  106a. 
(c)  5  B.  4^  Aid.  247, 
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charge,  in  a  warehouse  where  they  had  been  deposited   Queen's  Bench. 
by  servants  of  the  company  after  saving  them  from  a  ■ 

fire.  The  plaintiff  demanding  them,  defendant  an-  CATmAi.L 
swered  that  he  could  not  give  them  up  without  the  jfLzurov, 
company's  order ;  and  this  was  held  no  proof  of  a 
conversion.  Here,  in  effect,  the  defendant  makes  the 
same  answer;  but  ^the  order  for  delivery  cannot  be 
obtained,  and  she  does  not  give  up  the  cattle.  IPai' 
teson  J.  In  that  case  the  defendant  was  a  servant,  and 
referred  the  parties  to  his  master.] 

Lord  Denman  C  J.  Verrall  v.  Bobinson  {a)  does 
not  apply.  The  learned  judges  who  decided  that  case 
thought  that  the  chattel  was  in  the  custody  of  the  law, 
and  that  the  defendant  was  not  at  liberty  to  give  it  up. 
The  particular  article  being  attached  by  process,  the 
defendant  held  it  as  servant  of  the  law,  and  would  not 
have  been  justified  in  surrendering  it.  Here,  the  of- 
ficers, being  authorized  only  to  seize  goods  of  A.  £., 
had  seized  the  goods  of  C.  Z>. ;  the  owner  claimed  them 
of  the  defendant ;  and  she  at  first  took  time  for  con- 
sideration, but  ultimately  said,  ^<  I  am  told  I  shall  be 
Lome  harmless,  and  I  will  keep  them."  That  is  suf- 
ficient to  make  the  husband  and  wife  liable  in  trover. 

Patteson  J.  As  my  lord  observes,  in  Verrall  v. 
Bobinson  (a)  particular  goods  had  been  attached  in  the 
defendant's  hands :  the  law  was  to  determine  whose 
property  those  particular  goods  were ;  and  the  defend- 
ant accordingly  detained  them.  Here,  an  officer,  under 
process,  takes  goods  of  a  wrong  party  and  lodges  them 
with  the  defendant;  and,  when  asked  for  them,    she 

(a)  2  Cro,  M,  J-  R.  495.     S.  C.  5  Tyr.  1069. 
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Foiwne  III.  savs,  first,   "  I  will  consider  of  it,"   and  then  "  I  am 

1842. 

____l1___  told  not  to  give  them  up;  I  am  borne  harmless,  and 

Cati«rall  yQu  nggj  nQt  come  any  more."     That  is  a  very  different 

Kbmtov.  case.     The  rule  must  be  discharged. 


'Williams  and  Coleridge  Js.  concurred. 

Rule  discharged. 


WednettUuff 
June  lit. 


Elizabeth  Hedlet  against  Bainbbidqe,  Gent., 
One,  &c. 


Zi^thiritfo1^)nc  ASSUMPSIT  on  a  promissory  note  for  600L  made 
^iwb**'*ro  ^y  defendant,    payable  to  plaintiff  on  demand. 

xnissory  note  or  Averment  that,  although  part  had  been  paid,  defendant 

bill  of  ex-  . 

change  is  con-    had  not  paid  the  residue.     Counts  for  money  lent,  and 

fined  to  part- 
nerships for  the  on  an  account  stated.     Pleas :  To  the  first  count,  that 

Diimose  of 

trade.  defendant  did  not  make  the  said  note;   to  the  other 

attorneys  iiT^     couuts,  Non  assumpsit.     Issues  thereon. 

partnership  has        Particular  of  demand.     "This  action  is  brought  to 

no  implied  ^ 

authority  to       recover  the  sum  of  555/.  due  on  the  promissory  note*men- 

bind  his  partner  "^  * 

by  a  note  in  the  tioned  and  set  forth  in  the  first  count  of  the  declaration 

name  of  the  ,  .  ,      .  «  n  i  i       i  <• 

firm,  though       herein,    with  interest    thereon  from   the  14th   day  of 

given  for  their        .  .  , « *  ^  i        t  n 

debt.    As,  for    August  1840  to  the  day  of  payment. 
to^Uw^firmbya       Above  are  the  particulars  of  the  plaintiff's  demand 
out'Im  moru****  ^"  ^^^  action ;  for  the  recovery  whereof  she  will  avail 
^D  1    tion    ^^^^^^^^  ^^  ^^^  whole  or  any  part  of  the  declaration. 

on  a  promissory   Dated"   &C. 
note,  with  a 

count  on  an  On  the  trial,  before  Rolfe  B.,  at  the  Durham  Spring 

account  stated : 

Particular  of  demand,  specifying  that  the  action  is  brought  to  recover  5S5U  due  on  the 
note  set  forth  in  the  first  count,  with  interest  from  &c.  to  the  day  of  payment ;  and  that 
plaintiflf,  for  recovery  thereof,  will  avail  herself  of  the  whole  or  any  part  of  the  declarmtioii: 
Held,  that  the  note,  being  invalid^  was  not,  by  this  particular,  made  admissible  evidence  of 
the  account  stated. 
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assizes,  1841,  the  facts  appeared  to  be  as  follows.    The  Qntaad  Bench. 

1842. 
defendant  and  Mr.  Spurrier  (who  died  before  the  com-   \ 

menoement  of  this  action)  were  attorneys  in  partner-       HznuT 

ship.     A  Mr.  Blagbum^  brother  in  law  of  the  plaintiff,     BiaMBUMi. 

ind  executor  of  a  will  under  which  she  was  a  legatee, 

bad  advanced  money  of  the  plaintiff  to  Spurrier^  who  was 

BCtuig  on  behalf  of  the  firm,  to  be  laid  out  on  mortgage. 

Defendant  and  Spurrier  were  at  that  time  employed  as 

solicitors  in  the  affairs  of  the  executorship.    A  settlement 

of  accounts  afterwards  took  place,  at  which  Blagbunij 

Spurrier  and  others  were  present :  the  balance  due  in 

respect  of  the  advances  was  found  to  be  72SZ. ;  and 

Spurrier  J  at  that  time,  paid  123/.  in  cash,  and  drew  and 

delivered  a  promissory  note  for  the  residue.     The  note 

was  as  follows. 

"  600t  ^^  South  Shields^  14M  August  1839. 

**  On  demand,  we  jointly  and  severally  promise  to  pay 

to  Mrs,  Elizabeth  HedUy^  or  order,  the  sum  of  600/.  for 

value  received,  with  legal  interest  at  5/.  per  cent,  per 

annum. 

"  Baifibridge  and  Spurrier*^ 

Spurrier  afterwards  paid  interest  on  the  note,  and  part 

of  the  principal.     Defendant  was  not  present  at  the 

making  of  this  note ;  and  it  did  not  appear  that  he  ever 

knew  of  it,  or  of  the  advances  or  any  transaction  relating 

to  them,  till  he  was  called  upon  for  payment  of  the  note 

after  Spurrier's  death.     The  case  on  his  behalf  at  the 

trial  was  that  Spurrier  had  incurred  the  debt  and  given 

the  security  without  any  sanction  from  him,  unless  the 

partnership  implied  it:  and  it  was  contended  that  an 

attorney  could  not,  without  express  sanction,  bind  his 

partner  by  a  promissory  note.     The  learned  Judge  was 

of  this  opinion,  and  directed  a  nonsuit,  giving  leave  to 
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Volume  III.     move  to  enter  a  verdict  for  the  plainti£f  for  SSSl^  or 

1842 

»  such  sum  as  the  Court  should  think  fit  {a).     Alexander, 

Hnunr       jn  Eoster  term  1841,  moved  for  a  rule  nisi  accordingly, 

BAmaiDox.     distinguishing  this  case  from  Greenslade  v.  Dower  {b)y 

and   citing  Gardiner  v.  Childs{c).     A   rule  nisi   was 

granted* 

W.  H.  Watson  and  Otter  now  shewed  cause  (d).  An 
attorney  cannot  render  his  partner  liable  by  a  bill  or 
note  without  express  authority.  Partners  in  a  mercantile 
house  may  so  bind  each  other ;  but  it  is  not  incident  to 
the  business  of  attorneys.  Even  if  they  were  money 
scriveners  it  would  not  follow  that  they  should  deal  in 
this  manner.  In  all  cases  where  a  point  like  this  has 
arisen  between  partners,  the  question  has  been  whether 
the  drawing  of  bills  or  notes  to  bind  the  finn  was  inci- 
dent to  the  kind  of  partnership.  In  Greenslade  v. 
DoBoer  {b)  it  was  held  that  one  of  two  partners  jointly 
interested  in  a  farm  could  not  so  bind  the  other, 
though  for  a  debt  due  from  both.  In  Dickinson  v. 
Valjn/  {e)  the  same  decision  was  given  as  to  members 
of  a  mining  company,  in  the  absence  of  any  proof  from 
which  an  authority  so  to  bind  could  be  inferred  Bramah 
V.  Roberts  (g)  and  BuU  v.  Morrell  (Ji)  are  authorities  on 
the  same  subject;  and  many  others  are  collected  in 
Chitty  on  Bills,  89 — 49,  Part  I.  c.  ii.  (i).  It  is  ob- 
servable, too,  that  this  security  is,  in  form,  a  note ;  and 
Ldtlledale  J.  says,  in  Dickinson  v.  Valjy  (i),  "  I  think  it 

(a)  See  the  reference  to  the  learned  Judge's  report  by  PiaUmm  J., 
p.  319.  post  • 

(6)  1  B,^  C.  6SS.  (c)  8  Car.  ^  P.  345. 

(ji)  Before  Lord  Denman  C.  J^  Pattetany  WUHams  and  Colaidge  Js. 

(e)  10  B.  ^  a  1528.  (g)  3  New  Co.  963. 

(A)  12 -A  ^£.745. 

(t)  9th  ed.     And  see  Furse  v.  Sharwood,  2  Q,  B.  388. 

(k)  10  B.  ^C.  139. 
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would  require  more  evidence  to  shew  that  the  directors   Qv^erCt  Benc/i. 

1842. 
of  such  a  company  had  power  to  bind  the  other  mem-  ' 

bers  by  promissory  notes  than  by  bills  of  exchange."       Hidlet 

The  defendant  here  might  be  liable  for  the  debt  as  a    Baikieidgi. 

member  of  the  firm :  but  it  does  not  follow  that  his 

partner  might  bind  him  for  it  by  a  negotiable  instru* 

inent.     If  the  partner  could  issue  a  note  in  his  name 

where   he  was  indebted,   the  note   might  equally  be 

issued,  and  bind  him,  though  he  owed  nothing. 

Knindes  and  Hedley^  contra.  First,  if  this  be  not  a 
iralid  note,  it  is  evidence  of  an  account  stated ;  Rhodes 
V.  Gait  (a) :  and  the  particular  of  demand  gives  notice 
that  the  plaintiff  seeks  to  recover  5551.^  and,  if  not  suc- 
cessful on  the  special  count,  will  resort  to  the  common 
ones.  This  calls  attention  to  the  latter  counts,  and  the 
defendant  cannot  have  been  misled :  and,  where  that  was 
so,  a  particular  like  this  was  held  to  let  in  evidence  on 
a  count  not  framed  upon  the  bill,  in  Hay  v.  Fisher  (i). 
[Patteson  J.  By  the  learned  Judge's  report  it  seems 
that  he  thought  the  particular  confined  to  the  note,  and 
reserved  leave  to  move  to  enter  a  verdict  only  if  the 
Court  should  think  the  defendant  liable  on  the  note.] 
The  doctrine  as  to  the  power  of  partners  to  bind  each 
other  by  bills  and  notes  has  of  late  been  laid  down  more 
narrowly  than  the  leading  cases  warrant.  In  Greenslade 
V.  Dower  (c)  no  actual  partnership  had  commenced ;  the 
partnership  was  yet  to  be  founded,  as  appears  by  the  lan- 
guage of  Bayleyi. ;  and  Coleman^  the  party  refusing  to  be 
bound,  seems  to  have  advanced  his  share  of  the  purchase 
money  in  cash  before  the  bills  were  drawn.     The  cases 

(a)  SB.^AUL  244.  (6)  2  Af.  4[  W,  722.  729. 

(c)  1  B.^  C.  635. 

VOL.  III.   N.  S.  Y 
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Foiume  III.    in  which  partners  have  been  held  incompetent  to  bind 
[___  firms  by  bills  or  notes  have  been  those  of  joint  stock 


HxDLXT  companies,  and  chiefly  companies  for  mining,  the  cir- 
Baimbudgb.  cumstances  of  which  are  peculiar.  But  in  general  the 
power  so  to  bind  is  incident  to  the  condition  of  a  trad* 
ing  company,  and  would  be  useful  to  a  firm  of  attorneys 
if  they  were  also  scriveners,  which,  in  this  instance  at 
least.  Spurrier  and  the  defendant  appear  to  have  been. 
It  was  decided  in  fVillet  v.  Chambers  (a)  that,  if  persons 
are  in  partnership  as  attorneys  and  conveyancers,  and 
either  receives  money  to  be  laid  out  on  mortgage, 
giving  his  separate  receipt,  both  are  liable:  and  in 
Sapp  V.  Latham  {b)  the  acknowledgment  of  one  partner 
(in  a  trading  firm)  was  held  to  bind  his  partner  in 
the  same  manner,  though  the  acknowledgment  was 
untrue.  Now,  if  attorneys  receiving  money  to  be  laid 
out  for  their  clients  may  separately  give  binding  ac- 
knowledgments, it  seems  also  fairly  incident  to  such  a 
course  of  dealing  that  they  may  separately  give  securi- 
ties. But,  further,  it  must  be  inferred  here,  from  the  re- 
lation of  the  parties  and  the  other  facts  of  the  case,  that 
Bainbridge  was  constructively  present  at  the  meetings 
attended  by  Spurrier. 

Cur.  adv.  xmU. 

Lord  Denman  C.  J.,  ^in  the  ensuing  vacation  (Jme 
85th),  delivered  judgment  as  follows. 

The  defendant  and  a  Mr.  Spurrier  were  in  partner- 
ship as  attorneys.  A  sum  of  money  was  deposited  with 
Mr.  Spurrier  by  the  plaintiff,  a  client  of  the  firm,  to  be 
laid  out  on  mortgage :  and  he  gave  the  plaintiff  the  pro- 

(a)  2  Cowp.  814.  (6)  8  B.  ff  AkL  795. 
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missory  note  of  the  firm  for  the  amount     The  question  Q.ueen*$  Bench. 
is,  whether,  under   those  circumstances,  Spurrier  had  [__ 


power  to  bind  the  firm  by  such  note.  Hedlet 

No  doubt  a  diebt  was  due  from  the  firm ;  but  it  does  Bainbuoox. 
not  follow  that  one  partner  had  authority  to  give  a 
promissory  note  for  that  debt  Partners  in  trade  have 
aathority,  as  regards  third  persons,  to  bind  the  firm  by 
bills  of  exchange,  for  it  is  in  the  usual  course  of  mer- 
cantile transactions  so  to  do;  and  thb  authority  is  by 
the  custom  and  law  of  merchants,  which  is  part  of  the 
general  law  of  the  land.  But  the  same  reason  does  not 
apply  to  other  partnerships.  There  is  no  custom  or 
usage  that  attorneys  should  be  parties  to  negotiable  in- 
struments; nor  b  it  necessary  for  the  purposes  of  their 
business* 

The  point  does  not  appear  to  have  been  expressly 
misedy  except  in  the  case  of  Greenslnde  v.  Dower  (a) : 
4Uid  there  it  was  not  determined ;  for  the  bills  were  not 
accepted  in  the  course  of  partnership  transactions,  but 
in  the  original  formation  of  the  partnership,  and  were 
drawn  at  different  lengths  of  time  from  those  agreed  upon 
^th  the  plaintiff. 

Upon  the  whole,  we  think  that  toe  implied  authority 
is  confined  to  partners  in  trade,  and  that  the  nonsuit  in 
^his  case  was  right 

It  was  urged  that  the  plaintiff  was  entitled  upon  the 
account  stated :  but  the  form  of  the  particulars  excluded 
liim  from  that  count,  if  the  note  was  not  valid ;  and, 
l>esides,  that  point  was  not  made  at  the  trial. 

Rule  discharged. 

(o)  T  B.^  C.  6S5. 
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Tkuriday,  DaNIELS  agaiTlSt  GOMPERTZ. 

Jwt/C  So* 

It  is  irregular      TiLATTf  in  lost  Easier  term,  obtained  a  rule  to  s 

that* defendant   X 

should,  without  cause  why  an  attachment  should  not  issue  agf 

the  plaintiff's        ,        ,   «      ,  /•       t  .  #•    t  ^ 

authority,  rule    the  defendant  ^^  for  his  contempt  of  the  process  of 
retum^a  ca.°ia.    Court.'*     The  material  facts  were  as  follows. 
b^'Lxwutol        '^^  plaintiff,  having  recovered  judgment  against 
"^^^f^T^^"*  defendant  in  this  Court  on  n  warrant  of  attorney,  i 

Held,  That  •'' 

such  proceed,     out  a  ca.  sa.,  which  was  returned  non  est  inventus, 

ing  is  not,  in 

itself,  a  con.       then  an  alias  ca.  sa.,  which  was  delivered  to  an  of 

tempt  of  pro- 
cess of  the  to  be  executed,  January  29thj  1842.     The  defend 

on  March  23d,  obtained  a  judge's  order,  calling  t 

the  sheriff  to  return  the  alias  ca.  sa.,  no  execution  ol 

writ  having  taken  place,  and  no  authority  having  1 

given  by  the  plaintiff  or  his  attorney  to  any  persoi 

rule  the  sheriff,  or  take  out  an  order  for  that  pur{ 

The  sheriff  returned  the  alias  ca.  sa.  unexecuted. 

fendant  afterwards  said,  in  conversation  with  plaii 

^^  I  have  as  much  right  to  rule  the  sheriff  as  you  ha' 

and  referred  to  France  v.  Clarkson  {a) :  and  he  ad 

according  to  the  plaintiff's  affidavit,  some  express 

shewing  a  disposition  to  defeat  the  process  of  the  C 

in  this  and  other  instances ;  but  these  words  the 

fendant,  in  his  affidavit  on  shewing  cause,  denied.    P 

tiff  deposed   to   his    belief  that   defendant's   objec 

obtaining  the  order  was  to  determine  the  authorii 

the  sheriff,   and  thereby  prevent  being   taken   in 

ecution. 

(o)  2  Dowl  P.  C.  5S2. 
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The  defendant,  in  answer,  deposed  that  he  believed,  QueerCt  Bench. 

1842. 
^'hen   he  obtained   the   order,    and   still   did   believe,  *___ 

that  he  was  entitled  to  it,  grounding  that  opinion  on       Dami»ls 

JPrance  v.  Clarkson  {a) ;   that  his  object  in  ruling  the      GoxnKTz. 

sheriff  was  to  ascertain  what  process  the  sheriff  had  in 

Ills    hands   against   defendant,   for   reasons  which   the 

affidavit  further  stated;  and  that,  as  he  believed,  the 

object  of  this  motion  was  to  enforce  a  settlement  with 

the  plaintiff. 

Erie  and  Kelly  now  shewed  cause.  The  language  of 
France  v.  Clarkson  (a),  relied  upon  by  the  defendant, 
might  induce  an  unprofessional  person,  at  least,  to 
suppose  that  a  defendant  might  rule  the  sheriff  to  re- 
turn a  writ  though  not  executed.  IPatteson  J.  A  rule 
nisi  only  was  granted  in  that  case :  it  does  not  appear 
what  the  result  was.]  In  Watson's  Treatise  on  the 
Office  of  Sheriff^  p.  64.,  it  is  said  in  general  terms,  re- 
ferring to  Edmunds  v.  Watson  (i),  that  "  either  party 
may  rule  the  sheriff  to  return  the  writ."  [Coleridge  J. 
The  same  general  words  are  used  in  1  Chit,  Archb,  Pract. 
410.,  7th  ed.  Patteson  J.  France  v.  Clarkson  (a)  is  cited 
there,  as  authority  for  the  position.]  The  defendant, 
as  soon  as  an  opportunity  offered,  pointed  out  to  the 
plaintiff  the  authority  on  which  he  acted.  It  cannot  be 
contended  that  his  proceeding,  though  by  means  of  a 
judge's  order,  was  regular :  but  there  is  no  ground  for 
the  charge  of  contempt,  except  some  words  which  he, 
in  his  affidavit,  denies  having  used.  The  object  of  this 
application  is  only  to  bring  about  a  settlement  with  the 
plaintiff  by  an  extraordinary  compulsion. 

(a)  2  Dowl.  P.  C.  532.  (6)  7  Taunt,  5, 

Y   3 
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Volume  III.  Piatt  and  G.  Atkinson^  contra.     The  defendant  could 

1842* 
[__  have  no  pretence  for  supposing  that  he  might  rule  the 


Dakuls       sheriff  before  execution  of  the  writ,  though  he  might 


GoMFxftn. 


have  done  so  afterwards.  The  obtaining  of  a  judge's 
order  was  a  mere  matter  of  form,  and  does  not  afiect 
the  question  of  contempt :  the  learned  Judge  would 
suppose  that  the  application  was  made  by  a  proper 
party.  [Patteson  J.  Persons  often  make  experimental 
applications  at  chambers  without  a  chance  of  success ; 
but  that  is  not  a  contempt  of  the  Court]  The  defend- 
ant does  not  deny  that  he  ruled  the  sheriff  for  the 
purpose  of  avoiding  an  arrest  He  says  that  he  thought 
he  had  a  right  to  take  such  a  step;  but  there  is  no 
room  for  speculating  on  the  intent:  the  act  itself  is  a 
contempt 

Lord  Denman  C.  J.  I  do  not  know  where  we  should 
stop  if  we  held  this  a  contempt  It  appears  to  me  to 
be  none.     The  rule  must  be  discharged. 

Williams  and  Coleridge  Js.  concurred  (a). 

Rule  discharged  without  costs. 

(a  )  PaHeton  J.  was  not  in  Court  when  judgment  was  given. 
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Queen**  Bench. 


The  Queen  against  The  Poor  Law  Commissioners.  2*«»«%» 

June  9d. 

In  the  Matter  of  the  Parish  of  Brighthelmston. 


THE  directors  and  guardians   of  the  poor  of  the  If  guardians  of 
the  poor  of  • 

parish  of  Brighthelmston^  acting  under  stat.  6  G.  4<.  parish,  when 

<r.clxxix.  (^Mocal  and  personal,  public")  (a),  appointed  large  or  rebmld 

a  committee  "  to  consider  the  recommendation  of  the  Ykova/^'m  er- 

Tuiting  committee  relative  to  the  erection  of  a  new  ^^^^,^ 

^  powers  gtfen 

school  room  or  the  enlargement  of  the  present  one,  and  ^®™  ^^  *  '^^^ 
such    further   accommodation   for  the    inmates   of  the  quired  by  the 

Poor  Law 

workhouse  as  may  be  deemed  expedient"     The  com-  Commissionen 

to  submit  the 

mittee  made    a   report,  recommending  that  the   girls'  plans  and  es- 

school    should  be  enlarged,    and  a  new   school  room  them,  and  re- 

erected  for  the  boys,  and  that  the  building  on  the  south  (^fc^miT' 

side   of  the   workhouse   should   be  enlarged  so  as  to  "°"«"  ™*y» 

°  under  stat. 

afford  creater  accommodation,  there  not  being  sufficient  4  &  5  /r.  4. 

^  ...  c.  76. «.  15,21., 

room   for  the  number  generally  received  in  the  winter,  make  an  order 

rrn  1*11  1  11.1  forbidding  them 

They  submitted  plans  and  a  model,  with   a  surveyors  to  proceed  in 

report,  and  recommended  advertising  for  contracts  &c.  or  addition  to 

The  directors  and  guardians   resolved  that  the  report  houseTor  apply, 

should  be  referred  back  to  the  committee  to  be  carried  ^^*  ^'  ™™ 

row  any  money 

into  execution,  with  power  to  obtain  the  necessary  spe-  fprthatpurpose, 
cifications,  and  advertise  for  tenders.     The  committee  »nd  estimates 

be  submitted  to 

were  proceeding  to  carry  the  alterations  and  improve-  and  approved 

by  the  com- 
ments into  effect,  and  had  advertised  for  tenders,  when  missioners. 

{December  6th,    184il)  the  Poor  Law   Commissioners 

transmitted  to  them  the  following  order. 

(a)  '*  For  the  better  regulating  **  &c.,  **  and  managing  the  town  of 
Bngktkehnteony  io  the  county  of  StuMex,  and  the  poor  thereof.** 
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1842. 


addressed  to  the  directors  and  guardians,  the  church- 

The  QoiEK     wardens  and  overseers,  the  clerk  or  clerks  to  the  jus- 
▼. 

Poor  Law      tices  of  the  petty   sessions  held   for   the  division  or 

CommiasioDert.      .....  ...  j  ii 

In  the  Matter  of  divisions  in  which  the  said  parish  is  situate,  and  to  all 

BUOHTHILM-  1  «  .  T  •       1  ^      a 

tioH.  Others  whom  it  may  concern.  It  recited  stat  4  & 
5  W.^.  c.  76.  5.21.,  as  far  as  the  words  *^  subject  to 
the  rules,  orders,  and  regulations  of  the  said  com- 
missioners," and  then  proceeded  as  follows.  *<  And 
whereas  we,  the  Poor  Law  Commissioners,  have  been 
informed  that  the  directors  and  guardians  of  the  poor 
of  the  parish  of  Brighthelmston  propose  to  make  certain 
alterations  at  or  additions  to  the  present  workhouse  of 
the  parish  of  Brighthelmston,  and  have  caused  certain 
plans  and  estimates  of  expenditure  to  be  made  for  such 
additions  or  alterations,  and  we  have  required  the  said 
directors  and  guardians  to  submit  the  same  for  our 
inspection  and  examination,  so  that  we  might  express 
our  judgment  as  to  the  necessity  and  propriety  thereof, 
but  the  said  directors  and  guardians  have  refused  so  to 
do:  now,  therefore,  by  virtue  of  the  powers  and  au- 
thorities conferred  upon  us  by  the  aforesaid  act,  we  do 
hereby  prohibit  and  forbid  the  said  directors  and 
guardians  from  proceeding  to  carry  into  efiect  any  al- 
teration or  addition  to  the  said  workhouse,  and  from 
applying,  raising  or  borrowing  any  money  for  the  pur- 
pose of  providing  for  the  expense  of  any  such  alteration 
or  addition,  until  the  plans  and  estimates  of  the  expense 
thereof  shall  be  submitted  to  the  Poor  Law  Commis- 
sioners for  inspection  and  examination,  and  until  the 
same  shall  have  been  approved  of  by  them. 

"  Given  "  &c.  (Signed  by  two  Commissioners.) 
The  directors  and  guardians  gave  notice  to  the  com- 
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missioiiers  (porsuant  to  stat  4  &  5  ^.  4.  c.  76.  s.  106)  Quem't  Bench. 

1842» 
that  they  should  apply  for  a  certiorari  to  remove  the  * 


order  into  thb  Court,  on  the  following  grounds.  •  "^^  Qo"k 

**  1.  Because  you,  the  Poor  Law  Commissioners,  had      Po"  ^^ 

Commimoiien. 
no  power,  jurisdiction  or  authority  to  make  the  said  IntbeMattv^if 

Seiohthilm- 
order,  the  said  directors  and  guardians  having  been         iroir. 

appointed  under  the  provisions  of  the  public  local  act 
6  G.  4.  c.  clx3dx.,  and  having  the  powers  vested  in  them 
by  that  act  2.  Because  the  said  order  is  bad  on  the 
&ee  of  it,  and  shews  no  jurisdiction  on  the  part  of  you 
the  said  commissioners  to  make  the  same.  8.  Because 
you,  the  said  commissioners,  had  no  power,  jurisdiction 
or  authority  to  prohibit  and  forbid  the  said  directors 
and  guardians  from  proceeding  to  carry  into  effect  any 
alteration  or  addition  to  the  said  workhouse,  mentioned 
in  the  said  order,  and  from  applying,  raising  or  bor« 
rowing  any  money  for  the  purpose  of  providing  for  the 
expense  of  any  such  alteration  or  addition  until  the  plans 
and  estimates  of  the  expense  thereof  should  be  sub- 
itiitted  to  you  the  said  Poor  Law  Commissioners  for 
iiispecUon  and  examination,  and  until  the  same  should 
lave  been  approved  of  by  you. 

**  Dated"  &c  (Signed  by  the  attorney  for  the  direc- 
tors and  guardians.) 

Plaii  now  moved  (a)  for  the  certiorari,  on  affidavits 
netting  forth  the  facts  and  documents,  and  alleging  the 
reasonableness  of  the  proposed  improvements. 

Sir  F.  Pollock^  Attorney  General,  and  Tomlinson, 
shewed  cause  in  the  first  instance  (&).  The  order,  by 
its  form,  shews  all  that   is  necessary  to  give  the  com- 

(•)  Before  Lord  Denman  C.  J.,  Patteton^  Williams,  and  Coleridge  Js. 
(6)  See  fUrt.  4  &  5  IT.  4.  c.  76.  «.  106. 
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voiume  m.     missioners  jurisdiction,  if  Aey  have  power  to  require  ^ 
persons  making  alterations  in  workhoases  nndorlocd^ 


1848. 


Hie  Qunw     ^^^  ^  submit  the  plans  to  them,  and  may  inhibit  such 


T. 


PmtLaw      persons  from   proceedinir  till  such  order  is  complied  JE 

III  Hw  Matter  of  with.     There  is  no  doubt  that  the  directors  and  guardi-^ 

noir.     *   ans  of  the  poor,  appointed  under  stat«  6  G.  4.  c.  cIxxfaL.  : 

s.  199.,  were  competent,  under  sects.  204  and  M5  (g)— > 

to  cause  the  works  in  question  to  be  done,  if  stat.  4  ics 

5  W.  4.  c.  76.  did  not  interpose.     But  the  power  of  con 

trol  given  to  the  commissioners  generally  by  sect.  1^^ 
of  that  act,  and  with  reference  to  workhouses  in  par^ 
cular  by  sect.  21,  fully  warrants  the  interference  here 
exercised.     Sect  28  empowers  them,  with  the  consent 
of  a  majority  of  the  guardians  or  of  the  rate-payers,  to 
order  a  workhouse  to  be  built  or  purchased,  or  another 
building  to  be  purchased  or  hired  for  the  purpose  of 
being  converted  into  a  workhouse,  and  such  bnildin|^  or 
the  existing  workhouse,  to  be  enlarged  or  altered  as  the 
commissioners  shall  deem  most  proper,  or  an  additioml 
workhouse,  building,  &c.,  to  be  built,  hired  or  pur- 
chased, or  land  to  be  hired  or  purchased  for  building 
such  additional  workhouse  thereon,  ^  of  such  siie  ao 
description,  and   according  to  such  plan,  and  in  su 
manner  as   the  said   commissioners   shall   deem   m 
proper:"   so  that,  in  this  case,  a  control   by  then 

(a)  Sect.  S04  enects,  **  That  it  shall  and  may  be  lawful  lor  f 
rectors  and  guardians  to  be  appointed  by  Tirtue  of  this  act  from  f 
time,  when  and  as  they  shall  find  it  necessary,  to  alter,  enlaige, 
and  repair  the  house  already  erected  for  the  use  of-  the  poor  of 
{Moish  of  BrightkelmtUm^  or  to  erect  such  other  booses  or  hoik 
the  better  receiTing,  employing,  and  maintaining  such  poor,  m 
for  the  same  out  of  the  rates  to  be  from  time  to  time  raised  for 
of  the  poor  of  the  said  parish." 

Sect  205  proTides  for  the  purchase  of  lands  by  the  guardif 
above  purposes. 
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contemplated^  eztendiog   to   the  mtnute^t  durecficms.  dueetes  Bench. 

1842 
SectS5  gtves  a  similar  power  of  direction  without  con-  * 


lent,  for  the  purpose  of  enlarging  or  altering,  where     '^^  Qonv 
the  expense  will  not  exceed  a  certain  amount     A  power      Poor  L«w 
m  the  commissioners  to  mterfere  m  and  to  regulate  other  In  the  Matter  of 
matters  la  contemplated  by  the  provision  of  sect.  15         noir. 
refisrred  to  in  sect  109,  for  making  general  rules ;  by  the 
enactmentaof  sects.  18, 20,  with  respect  to  particular  rules 
and  orders ;  bj  sect  21,  which  gives  a  power  of  regu* 
latiDg  the  management  of  workhouses,  and  of  the  poor, 
even  in  the  minutest  details;  and  by  sect  22,  which 
sospeods  the  operation  of  additional  rules  to  be  made 
under  stat  22  6. 3.  c*  83.  s.  34.,  for  the  government  of 
workhouses,  till  they  shall  have  been  approved  by  the 
oommissioners.    The  whole  question  is,  whether  the 
power  of  the  directors  and  guardians,  under  the  local 
act,  be  not  overridden  by  these  provisions  of  a  subse- 
quent general  statute.     The  object  of  that  act  was  to 
introdace  as  much  uniformity  of  regulation  as  was  con* 
listent  with  the  non«repeal  of  local  acts :  and  the  only 
iDode  of  enforcing  that  object  is  to  suspend  the  pro- 
ceedings of  the  local  authority  so  long  as  it  refuses 
attention  to  the  order  of  the  commissioners.     Rex  v. 
Zie  Poor  Lam  Commissioners^  In  the  Matter  of  the  Parish 
of  Si.  Pancras  (a),  decided  only  that  the  commissioners 
Coald  not  constitute  a  new  board  of  guardians  in  a  parish 
c^Ifeady  having  directors  of  the  poor  under  a  local  act. 
"Xliat  did  not  imply  that  the  commissioners  might  not 
control  such  directors  in  the  exercise  of  their  functions. 
"^She  learned  Judges  differed  in  opinion ;  and,  in  a  sub- 
sequent  case  (6),    they   held    that   the  commissioners 

(a)  6  A.^  E.\. 

(6)  Bex  ▼.  The  Poor  Law  Commutumert,  In  the  MaUer  rfthe  Whiter 
^hapd  Union,  6  A.  ^  E.  34. 
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Voiume  III.    might,  in  forming  a  poor  law  union,  incorporate  a 

1__  trict  having  a  governing  body,  established  under  a 

The  QuuK     ^^^  f^j,  jjjg  maintenance  of  its  own  poor. 

Poor  Law 
CommisuoDera. 

In  the  Matter  of      Piatt  and  Kelly,  contra*     The  commissioners  hj 

BaiGHTBBLM-  .       ,  .        ,  /*  ii  i  i 

iTov.  power  of  control :  but  it  does  not  follow  that  thej 
indefinitely  prohibit  intended  proceedings  of  the  { 
dians,  in  the  manner  here  attempted,  which  w 
enable  commissioners  to  suspend  the  whole  busine 
managing  the  poor,  in  the  various  particulars  em 
rated  in  stat  4  &  5  ^.  4.  c.  76.  s.  15.  They  may 
sect  21,  attend  at  every  parochial  board  and  take 
in  the  discussions,  and  in  this  way,  but  not  by  d 
prohibition,  counteract  any  proceeding  likely  to  b 
jurious.  Where  it  is  intended  that  they  should  exe 
a  more  absolute  authority  as  to  workhouses,  that  p< 
is  expressly  given  them  by  sects.  23  and  25,  which,  I 
ever,  do  not  apply  to  the  present  case.  Again,  i 
workhouse  regulations,  where  it  is  meant  that  the  < 
missioners  shall  have  a  suspending  power,  it  is  dir 
given  by  sect  22,  which  enacts  that  no  such  r^ulat 
under  stat  22  G.  3.  c.  83.,  or  any  other  act  for 
management  of  workhouses,  &c.,  shall  be  made  until 
milted  to  and  confirmed  by  the  commissioners;  a  c 
evidently  unnecessary  if  they  already  possessed  the 
neral  authority  supposed  on  the  other  side.  It  doe 
appear  on  affidavit,  though  the  order  so  recites,  ths 
commissioners  have  in  fact  called  for  the  plans  and 
mates.  If  such  documents  are  demanded  and  ref 
and  there  is  danger  that  directors  or  guardians  will 
some  mischievous  course  while  they  are  withheld 
commissioners  can  always  apply  for  a  mandamus  ( 
injunction;  there  is  no  necessity,  therefore,  that 
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should  be  empowered  to  issue  an  order  of  their  own,   Queen**  Bench. 

1842* 
equivalent  to  an  injunction.    {Coleridge  J.    Suppose  the  * 

plans  were  sent  to  them,  and  thejcommissioners  disap-     '^^  Qwhk 

proved  of  the  plans,  and  said  that  no  money  ought  to  ^  Poo""  La^ 

Commisrionen. 

be  raised  for  carrying  them  into  effect,  should  you  call  lo  the  Matter  of 

BUGHTHXLll- 

that  a  control  or  prohibition  ?3  They  might  object  to  the  ston. 
particular  plan,  as,  for  instance,  in  respect  of  the  size 
or  form  of  the  building;  but  they  cannot  prohibit  the 
work  being  done  at  all  till  plans  are  produced.  The 
word  <*  control"  in  sect.  15  does  not  enable  them  to 
prevent  the  execution  of  the  local  act  altogether.  [Lord 
Denman  C.  J.  Must  they  suffer  n  building  to-be  erected, 
only  that  it  may  be  pulled  down  again  ?]  No ;  but  they 
cannot  enforce  obedience  by  a  prohibitory  order  like 
this :  they  roust  adopt  other  means,  at  law  or  in  equity. 

Cur,  adv.  vulL 


Lord  Denmam,  C.  J.  in  this  terni  {June  8th),  delivered 
the  judgment  of  the  Court. 

In  this  case  we  think  that  the  order  of  the  commis- 
sioners is  good,  and  that  there  is  no  ground  for  quash- 
ing it  if  brought  up  by  certiorari.  It  was  suggested  in 
argument  that,  if  the  order  to  submit  plans  were  dis- 
obeyed, the  commissioners  must  be  left  to  their  remedy 
by  mandamus  or  injunction :  but  we  think  that  neither 
course  is  contemplated  by  the  poor  law  amendment 
act,  and  that  the  case  is  not  one  in  which  the  law  im- 
poses the  necessity  of  either.  The  rule,  therefore, 
must  be  discharged. 

Rule  discharged. 
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Vohtme  HI, 
1842. 


jwllr'tth!  -^^^  Queen  against  The  London  and  South 

Western  Railway  Company. 

This  case  is  reported^  1  Q.  B.  558. 


ji!Z't£  The  Queen  against  The  Inhabitants  of  Old 

Stratford. 

Reported,  2Q.  B.  513. 


Saturday,  The   QuEEN  against  The   Inhabitants  of 

June  4th.  ° 

MiLDENHAIJi. 

Reported,  2  Q.  B.  517. 
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Qu§m*i  Mtnck. 
1842. 


The  Queen  against  The  Gbeat  Western 
Railway  Company. 

^ALBOTy  in  last  term,  obtained  a  rule  calling  on  the  By  inquisition 

coroner  of  the  borough  of  Readings  and  the  solicitor  cor^erof  the 

the  Treasury,  to  shew  cause  why  an  inquisition,  ^."^^^n  the^ 

»ught  up  by  certiorari,  should  not  be  quashed.     The  *^^*  ^fi^^ 

uisition  was  as  follows.  "po"  « ^^y 

lying  dead  in 

^  Borough  of  Readings  to  wit     An  inquisition  in-  the  borough  of 

ited,  taken  for  our  Sovereign  Lady  the  Queen,  at  that  the  death 

Royal  Berkshire  Hospital,  in  the  parish  of  Si.  Gilesj  ddentaiiy  by 

the  said  borough  of  Beading,  and  from  thence  con-  ftjjing,  in  the 

ued  by  adjournment  to  the  public  oflBce  in  the  parish  ^^^^l  °^'?'' 

St.  Lawrence,  in  the  said  borouffh,  on  the  3d  day  of  and  that  he  died 

®   '  ^  in  12.;  and  the 

member,  in  the  fifth  year  "  &c,  "  before  John  Jackson  jury  found  the 

t      -m        .  *•    t  n  »  •»  -r     1  <^c*^  to  have 

may,  Enquire,  one  of  the  coroners  of  our  said  Lady  happened  acd- 

t  Queen  for  the  said  borough,  on  view  of  the  body  of  \^  a  deodaud 

chard  WooUey,  now  in  the  parish  of  Si.  Giles,  in  the  ""-j^Vc'^' 

rough  aforesaid,  lying  dead,  upon  the  oaths  of  William  ^^^^^ 

rguson, "  &c.,  "  the  several  persons  whose  names  are  ^-  ^^^J'   . 

-eunder  written  and  seals  affixed,  good  and  lawful  qui8ition,onthe 

^  ^  ground  that  the 

n  of  the  said  borough,  duly  chosen,  and  who,  being  coroner  of  12. 

n  and  there  duly  sworn  and  charged  to  inquire,  for  diction  to 

'  said  Lady  the  Queen,  when,  how  and  by  what  means  )^e 'of'dMth 

said  Richard  WooUey  came  to  his  death,  do,  upon  aracc^dent*^^ 

ir  oaths,  say  that,  the  said  Richard  WooUey,  on  the  ha^«n«  «»» 
h  day  of  December  in  the  year  aforesaid,  at  the  parish 

i)  Sect.  1  of  that  statute  gives  the  jurisdiction,  in  all  cases  where  the 
f  u  found  dead  on  land,  to  <<  the  coroner  only  within  whose  jurit- 
ion  the  body  "  lies. 
ec,  further,  stat.  6  &  7  Vict,  c  8S.  s.  2.,  as  to  technical  defects. 
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Vohime  III. 
J  842. 

The  QuuN 

▼. 
The  Great 

WXSTIRN 

Railway 
Company. 


of  Sonning  in  the  county  of  Berks,  then  and  there  bef^ 
.  in  a    certain  carriage   then   and   there  attached   Xxp^ 
certain  engine  then  and  there  drawing  the  same,  it 
happened  that  the  said  Richard  WooUey  was  then  atr^ 
there  casually,  accidentally  and  by  misfortune,  ove 
turned  and  violently  thrown  out  of  the  said  carriage  ^^ 
and  against  the  ground;   by  means  whereof  the  sa^E 
Richard  ^Foo^Z^  did  then  and  there  receive  one  mort^s^ 
fracture  in  and  upon  the  hinder  part  of  the  head  ^^ 
him  the  said  Richard  WooUey:  of  which   said  mort^ 
fracture  the  said  Richard  JVoolley  from  the  said  241::^ 
day  of  December  in  the  year  aforesaid  until  the.29t:^ 
day  of  December  in  the  same  year,  at  the  parish  an    ^ 
county  last  aforesaid,  and  also  at  the  parish  of  Si.  Git^ 
in  the  said  borough  of  Readings  to  wit  in  a  certaiS 
hospital  there,  called  the  Royal  Berkshire  Hospital,  diS 
languish,  and  languishing  did  live ;  on  which  said  29t= 
day  of  December,  in  the  year  aforesaid,  in  the  hospit^ 
aforesaid,  at  the  parish  last  aforesaid,  in  the  borough 
aforesaid,  the  said  Richard  WooUey,  of  the  mortal  fractuif= 
aforesaid,  did  die.     And  so  the  jurors  aforesaid,  upo^ 
their   oath   aforesaid,   do   say  that    the   said   Richm — 
Woolley,  in  manner  and  by  the  means  aforesaid,  ace 
dentally,  casually  and  by  misfortune,  came  to  his  deatt 
and  not  otherwise;  and  that  the  said  carriage  an* 
engine  were  moving  to  the  death  of  the  said  Richar^ 
WooUey,  and  are  of  the  value  of  100/.,  and  are  the  goo^^ 
and  chattels,  and  in  the  possession,  of  the  Great  Wester^ 
Railway  Company  (a).     In  witness ''  &c. 
In  last  Easter  term  (5), 


(a)  See  Megjina  ▼.  WeUt  Id  B.  826. 
(6)  April  SOUi,  1 842.    Before  Lord  Denman  C.  J.,  Poiiaon, 
and  Wightmanji. 
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Waddingion  shewed  cause,  Kelly  argued  in  support  of  Q^teen's  Bendu 

^lie  rule,  and    Waddington  was  heard  in  reply.     The  ' 

^rourse  of  the  argument  will  sufficiently  appear  from  the 
3  tidgment  (a). 

Cur.  adv.  vult. 


The  QuKtN 
▼. 

Tlie  Griat 

WunRN 

lUilway 

Company. 


Lord  Denman  C.  J.,  in  this  term  {May  SSth), 
c3elivered  the  judgment  of  the  Court. 

The  first  and  principal  objection  to  this  inquisition 
is,  that  it  appears  to  be  taken  before  the  coroner  of  the 
Ijorough  of  Reading  upon  the  view  of  a  body  lying  dead 
*«rithin  that  borough,  and  upon  the  oaths  of  men  of  that 
thorough,  but,  upon  the  face  of  the  inquisition  itself,  it 
is  found  that  the  accident  which  occasioned  the  death 
occurred  in  the  parish  of  Sonning,  in  the  county  of 
.Berks  (not  saying  within  the  borough  of  Reading) ;  yet 
Xhe  jury  have  found  the  cause  of  the  death,  and  that  a 
€xrtain  carriage  and  engine  were  moving  to  the  death, 
mnd  have  found  their  value  to  be  100/. 

For  the  company  it  is  urged  that,  on  the  face  of  the 
inquisition,  a  want  of  jurisdiction  appears.  For  the 
crown  it  is  contended  that  there  is  no  such  want,  and 
that  on  two  grounds:  first,  that  at  common  law  the 
coroner  of  the  place  where  a  dead  body  is  lying  has 
jurisdiction  to  inquire  into  the  death  and  the  cause  of 

(a)  The  following  authorities  were  referred  to,  besides  those  mentioned 
in  the  judgment  Stat,  (  IViest,  \.)ti  Ed.  1.  cc.  9,  10. ;  3  stat.  (Articuli 
super  Chartas)  28  £d,  1.  c .  3. ;  slat.  33  i/.  8.  c,  12. ;  stat.  5  &  6  JT.  4. 
c.  76.  *.  62, ;  2  InsL  550.  ;  2  Hal,  PL  Cr.  35,,-  2  Chitt,  Cr,  L,  256. 
(2d  ed.) ;  Regina  v.  Clerk,  1  Saik,  377. ;  Bex  v.  Hvctt,  6  B,  ^  C,  247. ; 
Btf^na  V.  Brownlow,  11  A,  ^  E,  119.;  Begina  v.  The  Grand  Junction 
Railway  Company,  note  (a)  to  11  ^.  ^  jS.  128. 

Other  authorities  were  also  cited  on  points,  discussed  in  the  argu- 
ment, as  to  which  it  became  unnecessary  for  the  Court  to  pronounce  any 
judgment. 

VOL.111.   N.S.  Z 
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Fohme  III.    it,  though  both  the  one  and  the  other  should  have  1 
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Company. 


pened  out  of  his  jurisdiction;  secondly,  that,  at 
The  QoBv  events,  such  jurisdiction  is  given  by  the  statutes,  2 
The  Gmai     4  Ed.  1.,  De  Officio  Coronatorisj  and  stat.  2  &  S  £ 

Railway         C.  24. 

It  may  be  convenient  to  examine  the  second  grc 
in  the  first  place. 

The  2  Stat  ^Ed.\.  is  said  by  Serjeant  Ham 
book  2.  c.  9.  s.  21.  (a),  to  be  ^^  wholly  directory  ai 
affirmance  of  the  common  law."  It  contains  no 
vision  whatever  respecting  the  jurisdiction  of  the  con 
as  regards  place,  nor  any  expression  which  can  be 
strued  into  an  extension  of  his  power. 

The  statute  2  &  S  Ed.  6.  c  24.  s.  2.  does  expi 
provide  ^^  that  where  any  person  or  persons  here 
shall  be  jtloniously  stricken  or  poisoned  in  one  co! 
and  die  of  the  same  stroke  or  poisoning  in  an( 
county,  that  then  an  indictment  thereof  founden  byji 
of  the  county  where  the  death  shall  happen,  wbetl 
shall  be  founden  before  the  coroner  upon  the 
of  such  dead  body,  or  before  the  justices  of  peac 
other  justices  or  commissioners  which  shall  hav< 
thority  to  inquire  of  such  offences^  shall  be  as  good 
effectual  in  the  law,  as  if  the  stroke  or  poisoning 
been  committed  and  done  in  the  same  county  i 
the  party  shall  die,  or  where  such  indictment  shi 
so  founden."  The  statute  then  contains  similar 
visions  respecting  appeals  of  murder,  and  the  tr 
accessaries,  as  well  in  murder  as  other  felonies, 
words  of  the  second  section  are  confined  to  cai 
felonious  }sj\Y\ng\  and  the  preamble  of  the  act,  aj 

(a)  3  Hanok.  Pi.  Cr.  109.  (ed.  7.) 
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^be  other  sections  in  it,  plainly  show  that  the  mischief  Ommii*!  BtfuA. 

Sntended  to  be  remedied  was  the  escape  of  felons  from  * 

^^nrant  of  jurisdiction,  and  nothing  else.  ^**®  Qukh 

But  it  is  said  that,  as  the  jury  must  determine  whe-  The  Gmat 

^er  there  has  been  a  felonious  killing,  and  as  in  all       Railway 

Company. 
erases  of  violent  death  such  felonious  killing  may  exist, 

*Che  statute  incidentally  gives  power  to  the  coroner  to 
pursue  an  inquiry  into  the  cause  of  death  in  all  cases 
"where  he  has  once  begun  it     This  argument  justly  ap- 
plies where  there  is  any  suspicion  and  charge  of  felony 
l)efore  the  coroner,  upon  which  the  jury  would  have  to 
exercise  their  judgment;  but  it  is  observable  that  the 
act  of  parliament  seems  to  assume  the  existence  of  the 
felony;  for  it  makes  good  an  indictment  found  for  felo- 
nious striking  or  poisoning,  but  is  silent  entirely  as  to 
what  is  to  be  done  by  coroner  or  jury  if  no  such  indicts 
ment  be  found.     The  effect  of  any  other  finding  seems 
to  be  left  entirely  as  it  stood  at  common  law. 

It  is  ftirther  objected  that  stat.  2  Si  3  Ed.  6.  c.  24. 
speaks  only  of  counties,  and  that,  however  it  may  em- 
power the  coroner  of  the  county  in  which  a  dead  body 
lies  to  inquire  into  the  cause  of  death  arising  in  another 
county,  it  does  not  empower  the  coroner  of  a  borough^ 
or  other  limited  jurisdiction,  so  to  do.  In  support  of 
this  objection,  the  case  of  Bex  v.  Welsh  {a)  is  cited, 
where  the  judges  held  that  stat.  7G.4.  c.  64.  5.12., 
giving  jurisdiction  in  cases  of  offences  committed  within 
500  yards  of  the  border  of  a  county,  does  not  extend  to 
offences  committed  within  500  yards  of  a  borough. 
The  language  of  the  two  acts  is  very  similar  in  the 

(a)  1  Moo.  Cr.  Co.  175. 

z  2 
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Fofume  III     use  of  the  word  "  county  :"  and  we  see  no  reason  for 
putting  a  different  sense  upon  it,  in  this  case,  from  that 
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The  Qcnir     which  the  Judges  adopted  in  the  case  cited. 


▼. 


Tbe  Grxat         For  this  reason,  therefore,  as  well  as  the  other  above 
Ralway       mentioned,  we  think  that  stat.  2  &  S  Ed.  6.  c  24i.  does 


CoaiMuiy. 


not  apply. 

It  remains  to  consider  what  jurisdiction  the  coroner 
had  at  common  law.     It  is  laid  down  in  1  Hal^s  P«  C. 
426.  tliat  ^*  at  common  law,  if  a  man  had  been  stricken  in 
one  county  and  died  in  another,  it  was  doubtful  whether  - 
he  were  indictable  or  triable  in  either,  but  the  more^ 
common  opinion  was,  that  he  might  be  indicted  where 
the  stroke  was  given,  for  the  death  is  but  a  consequent, 
and  might  be  found  though  in  another  county."  And  he 
cites  9  £.  4.  48.  (a)  and  7  H.  7.  8.  (£).      <'  And  if  the- 
party  died  in  another  county,  the  body  was  removed  intc^ 
the  county,  where  the  stroke  was  given,  for  the  coroner^ 
to  take  an  inquest  super  visum  corporis^  6  H.7*  10  (c)^ 
but  now  by  the  statute  of  2  &  8  £.  6.  cap.  24.  the  justices^ 
or  coroner  of  the  county,  where  the  party  died,  shall  in- 
quire and  proceed,  as  if  the  stroke  had  been  in  the  sam^ 
county,  where  the  party  died.**     Again  in  2  Hal.  PL  Cr,^ 
66.  it  is  said :  ^^  And  therefore  in  ancient  times  if  a  maitt^ 
were  hurt  in  the  county  of  A.  and  died  in  the  county 
B.  the  coroner  of  the  county  of  B.  could  not  take  an  in——' 
quisition  of  his  death,  because  the  stroke  was  not  givens. 
in  that  county,  nor  could  the  coroner  of  the  county  ol 
A.  take  an  inquisition,  because  the  body  was  in  the^ 
county  of  B.  but  they  used  to  remove  the  body  int<^ 
the  county  of  A.  and  there  the  coroner  of  that  county^ 

(a)  The  reference  seems  to  be  to  Yearh,  HiL  9  E,  4.  foL  48  A.  pL  I. 
(6)  Yearb.  HiL  7  H.  7.  fol.  8  B.  pL  1. 
(c)  Yearb.  Mich,  6  H.  7.  fol.  10  A.  pi.  7. 


/ 
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(a)  Sect.  2. 

(c)  2  Rep.  82  6.  93  a. 


(6)  5  Rep,  106  a.  i06  6. 
(e/)  2  i2<y.  93  a. 


The  QuiBH 

y. 
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to  take  the  inquisition."     And  he  cites   Yearb.  Mich.  Queen*i  Bench, 
6  H.  7.  fol.  10  A.  pi.  7.,  as  before.  ^^^^' 

Again,  stat.  2  &  8  £</.  6.  c.  24.,  in  the  preamble,  dis- 
dinctly  states  {a)  that  in  such  case  ^^  it  hath  not  been 
founden  by  the  laws  or  customs  of  this  realm,  that  any 
sufficient  indictment  thereof  can  be  taken  in  any  of  the 
said  two  counties,  for  that  by  the  custom  of  this  realm 
the  jurors  of  the  county  where  such  party  died  of  such 
stroke,  can  take  no  knowledge  of  the  said  stroke  being 
in  a  foreign  county,  although  the  same  two  counties  and 
placesadjoin  very  near  together ;  ne  the  jurors  of  the 
county  where  the  stroke  was  given  cannot  take  know- 
ledge of  the  death  in  another  county,  although  such 
death  most  apparently  come  of  the  same  stroke." 

The  same  law  is  laid  down  very  pointedly  in  I  HaL 
PL  Cr,  426.,  as  to  the  jurisdiction  of  the  Admiralty  and 
common  law  in  such  cases :  *^  If  a  mortal  stroke  be 
given  on  the  high  sea,  and  the  party  comes  to  land  in 
England  and  die,  the  Admiral  shall  not  have  jurisdiction 
in  this  case  to  try  the  felon,  because  the  death  that  con- 
summated the  felony,  happened  upon  the  land,  nor  the 
common  law  shall  not  try  him,  because  tlie  stroke,  that 
made  the  offence,  was  not  ififra  co)*pus  comitaiikj^  and 
lie  cites  Constable^s  Case{b\  Bingham's  Case{c)^  and 
Laa/'s  Case{d)y  cited  in  the  latter  case. 

After  these  authorities,  it  is  startling  to  hear  it  as- 
serted broadly  at  the  bar  that,  if  a  mortal  stroke  be 
given  in  county  A.y  and  the  party  go  to  and  die  in  county 
A,  and  the  body  after  death  be  taken  into  county  C, 
the  coroner  of  county  C.  may  hold  an  inquest  and  in- 
quire into  the  whole  matter,  and  that  by  the  common 
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VtiumMiil.  law.    No  aathority  is  cited  for  such  assertion:  and  in 

1_  truth  there  is  no  foundation  for  it. 

The  QoEEH         The  mere  feet  of  a  body  lying  dead  does  not  give  the 

The  G«KAT  coroner  jurisdiction,  nor  even  the  circumstance  that  the 


Bttlwiy       death  was  sudden :  there  ought  to  be  a  reasonable 
Cnmpmy. 

picion  that  the  party  came  to  his  death  by  violent  tm 

unnatural  means:  1  Easfs  PL  Or.  382.,  citing  three  MSL 
cases :  and  see  also  Rex  v.  The  Justices  tf  Kent  (a),  and 
Rex  ▼•  The  Justices  of  Norfolk  (6),  which  is  one  of  the 
cases  cited  in  1  Easfs  PL  Or.  382.  The  coroner  most 
therefore,  before  he  summons  a  jury,  make  acxne  in- 
quiry ;  and,  if  on  that  inquiry  he  finds  that  the  cir- 
cumstances which  occasioned  the  death  happoied  cmt 
of  his  jurisdiction,  and  that  there  is  no  reasonable 
suspicion  of  murder  or  manslaughter,  he  ought  to 
abstain  from  summoning  a  jury,  and  the  body,  in  order 
to  an  inquest,  must  be  removed  into  the  county 
where  the  circumstance  took  place.  If,  however,  the 
coroner  has  reason  to  suspect  murder  or  manslaughter 
to  have  been  committed,  or  if  it  does  not  appear  on  in- 
quiry by  him  that  the  circumstances  occurred  out  of  his 
jurisdiction,  he  is  bound  to  summon  a  jury  ;  and  then, 
if  in  the  course  <^  evidence  it  should  appear  that  the  cir^ 
cumstances  occurred  out  of  his  jurisdiction,  and  no 
murder,  or  manslaughter  is  suspected,  the  coroner  must 
stop  the  proceedings  and  discharge  the  jury.  This  is 
what  he  would  have  been  obliged  to  do,  before  stat. 
2  &  3  E€L  6.  c.  24.,  in  all  cases  where  such  circum- 
stances appeared ;  and  this  he  must  do  still  unless  it  be 
a  supposed  case  of  murder  or  manslaughter,  when  he 
must  proceed  till  the  jury  find  their  verdict.      If  the 

1  East,  829.  (6)  XoL  Ck  Just.  P.  141. 
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verdict  be  death  by  the  visitation  of  God,  nothing  more  QM^etCi  Bench. 

is  done;  for  in  truth  it  appears  that  there  was  no  occa-  1_ 

sion  for  an  inquest.     If  the  verdict  be  murder  or  man-     '^^  Qu»w 

slaughter,  then  the  want  of  jurisdiction  at  common  law     The  Guat 

(if  any)  is  cured  by  stat.  2  &  S  Ed.  6.  c.  24.     If  the  ver-       RaUwaj 

ConapAiiT. 
diet  be  per  infortunium,  then  the  coroner  (that  is  by 

the  jury)  is  <^  to  inquire  of  the  deodand,  and  the  value, 

and  in  whose  hands,   and  to   seize  and  deliver  the 

same  to  the  township  to  be  answerable  for  the  same  to 

the  King,  by  the  statute  of  4  Ed.  1.  De  Officio  Corona^ 

tons;'*  2 Hal.  PL  Cr.  62.:  but  this  supposes  that  the 

drcumstances   which  occasioned  the  death  happened 

within  his  jurisdiction,  and  that  the  deodand  to  be  seized 

is  also  within  it.     If  the  facts  be  otlierwise,  as  in  this 

case,  then  the  finding  of  the  deodand  at  all  events  is 

merely  void;  but,  as  a  want  of  jurisdiction  appears  upon 

the  face  of  the  proceedings,  we  are  of  opinion  that  the 

whole  inquisition  is  void. 

We  do  not  enter  into  any  question  as  to  the  validity 

of  the  inquisition  in  other  respects ;  but  on  the  ground 

of  want  of  jurisdiction  the  rule  to  quash  it  must  be  made 

absolute. 

Rule  absolute. 
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Saturday,  The  QuEEN  ogainst  The  Directors,  Guardians, 
and  Assistant  Overseer  of  the  Poor  of  the 
Parish  of  Brighthelmston. 

After  the  •ctimi  HH  WO  justices,  bv  order  of  17th  Mau  1841,  removed 

reiiioTal  of  a  JL 

pauper  to  a  Elizabeth  Ush^  widow,  and  four  children,  fonning 

parish,  the  «»ti»Mi»  i  •!«• 

parish  entered  part  ot  her  family,  from  the  parish  of  BrigktnelmsUm  to 

appeal  at  the  the  parish  of  Hcnfield^  both  in  Sussex.    The  actual  re- 

«miie^)tijs-  moval  was  made  in  Jme  1841 :  and,  on  June  28th,  an 

Otoh^Ui  '**  appeal  was  entered  at  the  sessions,  and  respited  to  the 

garc  notice  of  Qctober  sessious.     On  1st  October  1841,  the  appellanU 

trying  the  ap-  *  * 

peal  at  the  en.  served  noticc  of  trial  for  the  ensuing  October  sessions. 

suing  October  ,^  ,      ^       ,  ,  ,  .  , 

sessions:  on  On  4th    October^   the  above  mentioned  justices  made 

order  of  re-  another  Order,  reciting  the  original  order,  and  proceed* 

PCTMd^ytbe  ^^S  ^  follows.    "  And  whereas  it  hath  been  since  duly 

had*n»de'iV  "i^dc  appear  unto  us,  the  said  justices,  that  the  said 

on  8th  October  examination  of  the  premises  upon  oath,  as  aforesaid. 

the  respondents  *  *  ' 

served  the  ap-  was  insufficient  and  grounded  in  mistake,  therefore  we^ 

pellants  with  a  .       .        , 

copy  of  the  the  said  justices,  upon  the  application  of  the  said  di— 

supersedeas  and  .  ..         „  ,     r    t  .t^^ 

a  notice  of  rectors  and  guardians    &c  *^  of  the  pansh  of  Bright^ 

abandonment  of  »f_ijii  i  i  ^  « 

the  order.  The  nelmstoTiy  do  hereby  supersede,  annul,  vacate  and  set 

m^oSon^  aside  the  said  order,  and  do  command  the  directors  *^ 

th'^C^****  &c.  "of  the  said  parish  of  Brighthelmston,  and    th^ 

quashed  the  churchwardcns  and  overseers  of  the  said  parish  of  Hen^ 

order,  though 

eridcncc  of  the  ^Id^  to  give  up  and  retum  the  said  orders,  or  any 

supersedeas  and  •         i_  r  i  « 

abandonment  copy  or  copies  thereof,  to  US,  that  the  same  may  be  can* 

Held,  that  Celled :  and  we  do  also  require  you,  the  said  directors  •* 

S^SIf  &^  "^f  ^»^c  said  parish  of  Brighthelmston,  to  maintain 

C^  refulJd"  *°^  provide  for  the  said  Elizabeth  "  &c.,  "  until  they  (a) 

to  qua^  the 

orderofsessions  (a)  Sic. 

on  ccrtionn. 
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u  free  themselves  from  the  charge  thereof  by  due  Queen's  Bench. 
Durse  of  law.     Given"  &c.     On  8th  October  1841,  the        ^^^^' 


sspondents  served  the  appellants  with  the  copy  of  this     '^®  Qumw 
rder*  and  a  notice  of  abandonment  of  the  ori<?inal  order     Director*  of 

^  BmOUTBSLM- 

f  removal.  stom  Poor. 

The  sessions  commenced  18th  October.  On  19th 
kiober  the  appeal  was  called  on,  and  notice  of  trial 
roved ;  when  the  respondents  offered  evidence  of  the 
ipersedeas  and  abandonment,  which  the  appellants 
bjected  to.  The  sessions,  after  argument,  and  with- 
ut .  hearing  this  evidence,  quashed  the  order  of*  re- 
loval,  and  refused  to  grant  a  special  case.  The 
rder  of  sessions  concluded  as  follows.  '^  And  it  is 
irther  ordered  i^by  this  Court  that  the  directors "  &c. 
'  of  the  said  parish  of  Brighthelmstony  some  or  one  of 
bem,  do  forthwith,  upon  being  served  with  this  order 
IF  a  true  copy  hereof,  together  with  a  certificate  of  the 
mount  of  the  costs  and  expenses  hereunder  stated,  pay 
ir  cause  to  be  paid  to  the  churchwardens  and  overseers 
>f  the  poor  of  the  said  parish  of  Henfield,  some  or  one 
)f  them,  the  sum  of"  &c.,  (9/.  195.  8(/.,  costs  of  appeal, 
md  7/.  165.  6d.y  costs  of  relief  and  maintenance  from 
he  time  of  removal  until  the  sessions  (a) ). 

The  order  of  sessions  was  brought  up  by  certiorari ; 
and  a  rule  nisi  was  obtained  for  quashing  it.  The 
facts  above  stated  appeared  on  the  affidavits  in  support 
of  and  against  the  rule. 

Sir  F.  Pollock^  Attorney  General,  and  Creasy  now 
shewed  cause.  This  must  be  merely  a  question  of  juris- 
diction. The  supersedeas  could  not  take  the  appeal  out 
of  the  jurisdiction  of  the  sessions  after  it  was  once  en- 

(a)  The  order  was  objected  to  on  a  point  of  form,  as  to  which  the 
Court  pronounced  no  opinion. 
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Volume  III.     tered ;  still  less  could  the  respondents  tbemselTes  get  rid 

|__   of  the  appeal  by  abandonment  of  the  order.  Regina  v.  Hie 

The  Quuw     Justices  (^Middlesex  {a)  shews  that  the  appellants  had  a 
pirectorgpf    right  to  insist  on  the  appeal  being  heard,  and  might 
■coy  Poor,      have  compelled  the  sessions  by  mandamus  to  hear  it^ 
There  Coleridge  J.  pointed  out  the  difference  betweea 
refusing  to  enter,  and  refusing  to  hear  when  entered.* 
The  appeal,  when  entered,  must  be  got  rid  of;  Bex  t» 
The  Justices  of  Cambridge  (6).    [Coleridge  J.    Supposinjp 
the  sessions  here  to  have  jurisdiction,  it  seems  strange 
that  they  should  refuse  to  receive  evidence  of  the  super- 
sedeas.]    The  decision  of  the  sessions  no  doubt  was, 
sobstantially,  that  thej  would  hear  the  appeal  in  spile 
of  the  supersedeas.    Regina  v.  The  Justices  of  the  WesC 
Biding  {c)  will  be  cited ;  but  there  the  supersedeas  was 
obtamed  before  the  appeal  was  entered.     Here  the  re- 
spondents take  their   chance  of  the  order  not  being 
appealed  against,  and  then  try  to  get  rid  of  it  by  aban- 
donment.    [^Williams  J.    I  do  not  see  that  the  super- 
sedeas does  any  thing  which  the  mere  abandonment 
would  not  da]    It  may  perhaps  shew  to  the  sessions 
that  there  has  been  good  faith,  and  so  influence  them 
in  their  discretion  as  to  the  costs.     But  here  no  offer 
has  been  made  to  pay  the  costs.     Besides,  the  costs  are 
merely  a  matter  for  the  discretion  of  the  sessions,  which 
cannot  be  examined  into  on  certiorari. 

Piatt  and  Dcnding^  contra.  The  defect  in  the  order 
of  removal  was  pointed  out  no  earlier  than  the  1st  of 
October  (d).     Then  the  respondents,  in  accordance  with 

(a)  11  A.  i  S,  809.  (6)  S  ^.  jr  i?-  S7a 

(c)  2  Q.  -B.  705. 

(d)  Nothing  as  to  this  appeared  in  the  affidavits,  beyond  the  fiwt  that 
notice  of  trial  of  the  appeal  was  given  on  1st  October, 
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stig^estknis  more  than  once  thrown  out  by  this  Court  (a),  (hieen*t  Beneh. 

KiMmdoued  the  order  of  removal.     This  practice  has   * 

become  the  more  necessary  on  account  of  the  strictness     '^^  Qoum 
*vrith  which  orders  are  now  construed.    The  effect  of  up-     Directors  of 
liolding  the  practice  here  pursued  by  the  sessions  will  be     arox  Poor. 
Co  fix  the  respondents,  as  between  themselves  and  the 
flippellants,  by  a  mere  formal  objection.    [Lord  Den- 
wnan  C«  J.    There  may  be  a  special  entry  made  at  ses- 
jdons.]     That  would  merely  facilitate  evidence.     The 
entry  of  the  appeal  is  insisted  upon ;  but  that  is  made 
^viihout  the  privity  of  the  respondents.     The  prin- 
ciple of  Eegina  v.  The  Justices  of  the  West  Riding  (b) 
"WMs   that  a  party  shall  be  allowed   to  abandon  the 
order  if  he  do  so  promptly  on  receiving  notice  of  the 
objection. 

Lord  Denman  C.  J.  It  would  have  been  very  odd  if 
the  sessions  had  stopped  the  evidence  without  deciding : 
they  clearly  meant  to  decide  that  the  supersedeas  had 
no  effect.  The  only  apparent  authority  against  their 
jurisdiction  is  Regina  v.  The  Justices  of  the  West  Rid" 
<^(^)9  which  has  been  satisfactorily  distinguished. 
Whether  the  sessions  exercised  their  discretion  rightly 
or  otherwise,  we  are  not  to  inquire. 

Patt£80N  J.  It  is  impossible,  in  a  such  case,  to  get 
Hd  of  the  jurisdiction  by  supersedeas  and  abandonment : 
those  proceedings,  in  the  present  instance,  could  affect 
Only  the  merits  as  to  costs. 

(a)  See  Regma  r,  EccletaU  Bierhw,  II  jt.  ^  E.  607.  614.;  Regina 
>-.  Lydeard  St,  Lawrence,  II  A,  fy  E,  616.  627. ;  Regina  ▼.  Rithworth, 
^  Q,B.  476.  485. 

(6)  2  0.  B.  705. 
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roiutne  III.        Williams  J.    I  am  clearly  of  opinion  that . 


1842. 


The  Justices  of  the  West  Riding  (a) /was  properh 

The  QuEEM     The  respondents  there  did  all  that  they  could 

Directors  of    why  should  the  matter  have  gone  to  sessions  afi 

8T0N  Poor.      But  that  decision  is  not  applicable  to  the  pre 

The  appellants  were  entitled  to  enter  and  re 

appeal,  since  otherwise  the  order  of  removal  wc 

been  final.     And,  though  the  respondents  a 

abandoned  the  order,  yet  the  appellants  were 

as  things  then  stood,  to  get  rid  of  it.   It  does  n< 

that  expense  has  been  incurred  after  the  notice 

donment :  if  any  was  incurred,  that  might  hs 

shewn :  but  reliance  is  placed  entirely  on  the  su| 

and  abandonment. 


Coleridge  J.  Mr.  Creasy  is  quite  right  in  pu 
as  a  mere  question  of  jurisdiction :  and,  on  that 
Regina  v.  The  Justices  of  Middlesex  (b)  is  in  p 
is  said  that  there  will  be  a  hardship  upon  the 
dents ;  but  they  are  really  the  party  in  fault, 
peal  was  entered ;  and,  the  order  being  assum 
bad,  no  question  remained,  except  as  to  costs, 
terms  on  which  the  order  was  to  be  quashei 
perfectly  well  known  that  parties,  if  they  cann 
must  come  to  the  sessions  to  settle  the  costs.  T 
are  to  say  to  the  sessions,  "  We  agree  that  the 
to  be  discharged:  give  us  a  special  entry;  an 
mine  what  costs  have  been  unreasonably  in 
That  application  would  have  been  complied  w: 
no  injustice  would  have  resulted. 

Rule  discha 

(a)  2  Q.  -B.  705.  (6)  W  A,  ^  E.  h 

(c)  See  Uie  caset  next  following,  to  p.  406. 
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Queen*s  BencK, 
[1848.] 


The  following  cases  may  conveniently  be  added  here. 

The  Queen  against  The  Inhabitants  of  the  Parish  [Saturday, 

/,  o       Ti  February  4lli. 

of  St.  Pancras.  i84s.] 

^~^N  appeal  against  an  order  of  a  justice  (Mr.  Maliby^  Parish  G,  ob- 

^**^  ,,  .  ft       /    \  V         1         1        -ni*        r-r         taincd  an  or- 

a  police  magistrate  &c.(a)  ),  whereby  Eliza  Hen"  der  removing 
*o»*  and  her  bastard  child  were  removed  from  the  parish  ^^s^h^p..^ 
of    Si.  Giles  in  the  Fields  to  the  parish  of  St.  Pancras,  "^^^^tdon 
both  in  Middlesex,   the  sessions  confirmed   the   order  -^''J^'*  °^^!*^® 

ofchargeability. 

subject  to  the  opinion  of  this  Court  on  the  following  case.  Before  re- 
On  27th  May  1842,  the  appellants  received  an  ori-  before  the  ex- 

-       I  piration  of 

final  order,  dated  26th  May  1842,  under   the    hand  twenty  one  days 
^Qdseal  oi  John  Hardwick  esq.,  one  of  the  justices  of  the  tice(4&5 
Metropolitan  police  district  and   county   of  Middlesex.  ,  79.')^*and 
T*he  case  set  out  the  order,  which  was  in  the  common  peaMheoffiX 
'Orm,  for  removing  the  paupers  from  St.  Giles  in  the  ^f  ^•'  having 

jr..  .  discovered  that 

*^^elds  to  St.  Pancras,     Annexed  to  the  order  received  «  date  in 

rjrfc  .  ...,,,.  *^®  cxamina- 

*^s  a  notice  of  chargeability,  signed  by  three  direc-  tion  was  incor 

to*«<.      ri  ni  •!  nr»^f.»-7      rect,  obtained  a 

^"^  of  the  poor  of  the  parishes   of  St.  Giles  in  the  fresh  order  of 


^^^Ids  and  St.  George  Bloomsbutyy  and  stating  that,  in  onTcorJ^t  ' 
^^ftolt  of  due  notice  of  appeal  within  twenty  one  days,  and"^"rv^°the 
^e  paupers    would  be   removed.      The   examination,  ^^^f^  ^^  ^•'    ^ 

I         '      '  '    with  a  notice  of 

^^ted   26th    May  1842,    upon  which  the    order  was  chargeability 

fv  and  of  aban- 

^^nded,  accompanied  the  order  and  notices.  donmentof  the 

\i  .  c  1  .  I     r  •  first  order.  The 

^0  notice  ot  appeal  was  given  on,  before,  or  since,  two  orders  were 

made  by  dif- 
j^  ferent  justices. 

W  -^T^S  appealed  against  the  second  order,  on  the  ground  that  it  was  made  without 
*^|*^ction  while  the  first  was  not  superseded :  Held,  that  there  was  jurisdiction,  and  the 
^*^  WIS  rightly  made. 

(a)  Stat.  2  &  3  Vict,  c.  71.  *.  14. 


I 


S48 


Q.B.   [HILARY  VACATION, 


Volume  III.     the  14th  ofJune  ensuing.     On  that  day  an  order,  dated 
^^^^^'^      ISth   June  1842,  under  the  hand  and  seal  of  E.  JT. 


The  Qu«iK     Maltby  esq.,  a  justice  of  Middlesex  and  police  magis- 
The  Inhabit-    trate  &c.,  was  received  by  the  appellants.     The  case  ^e( 

ants  of 

Sr.  Pahceas.  out  this  order,  which  corresponded  in  all  respects, 
except  the  date,  with  the  order  of  26th  May.  Annexed 
to  this  second  order  was  a  notice  of  chargeabiliQr,  in 
substance  the  same  as  the  preceding,  bearing  even  date 
with  the  order,  and  also  the  examination  on  which  the 
last  mentioned  order  was  founded :  and  the  only  va- 
riance between  the  two  examinations  was  that  in  the 
first  the  service,  through  which  a  settlement  was  claimed, 
was  said  to  have  expired  in  October  1832,  while  in  the 
latter  it  was  correctly  stated  to  have  expired  in  Odober 
18SS ;  in  all  other  respects  the  parties  removed,  the 
orders  and  examinations,  were  exactly  alike.  Below  the 
latter  examination  was  the  following  notice,  signed  by 
three  churchwardens  and  overseers  of  the  parish  of 
St.  Giles. 

^^  To  the  churchwardens  and  overseers  of  the  parish 
of  St.  Pancras,  in  ^  &c.  "  Order  of  removal  of  EKza 
Henson  and  child,  dated  26th  May  1842.  It  appearing 
to  us  that  the  examination,  upon  which  the  former 
order  of  removal  above  mentioned  in  the  case  ot  Eliza 
Henson  and  child  was  made,  in  some  respects  was  er- 
roneous, we  do  hereby  forego  and  abandon  the  said 
order  of  removal,  bearing  date  the  26th  Mey  1882, 
and  shall  abstain  from  the  execution  thereof.  Given  " 
&c. 

No  notice  relating  to  the  first  mentioned  order  of 
26th  Mcy  1842,  except  the  notice  above  stated,  was 
given  to  the  appellants    previously  to  the  making  of 
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lie  seoood  o^r  of  ISth  June  1842.    The  same  two  iZiMm't  iimc^ 
i>aopers  are    the  subjects    of   both  orders,  and  have  *-* 

>eea  removed  to  the   appellant  parish.       Against  the  "^^  Qux«k 

second  order  of   removal  a   notice  of  appeal  was,  on  '^^  inhabiu 

^^  '  anu  of 

i  St  October  following,  duly  served  on  the  respondents ;    Sr.  Pawcaai. 
suid  amongst  other  grounds  of  appeal  were  the  follow- 
ing.    **  That  at  the  time  of  the  making  of  the  said 
order,  namely  on  13th  June  1842,  there  was  subsisting 
an  order  ^  &c.  (stating  Mr.  Hardxmcfi^s  order  of  Men/ 
S6th),  <' of  which  said  last  mentioned  order  a  counterpart 
yt¥BS  received  by  post  by  the  overseers  of  the  said  parish 
of  &  Pancras  on  27th  Mai/  last,  together  with  a  copy 
of  the  examination  **  &c.,  **  and  a  notice  of  the  charge- 
ability '' &C.,  '*  betfring  even  date  with  the  said  order, 
imder  the  hands  of  three  of  the  guardians  "  &c. 

It  was  contended  by  the  appellants  that,  at  the  time 
of  making  the  second  order,  the  first  order  was  a  good, 
valid  and  subsisting  order:  that,  unless  and  until  the 
first  order  was   discharged,   countermanded  or  aban- 
doned, either  by  notice  to  that  effect  actually  given  to 
the  parish  affected,  or  by  supersedeas,  the  second  ma- 
gistrate had  no  jurisdiction  to  make  the  second  order; 
and  that  the  second  order,  having  been  made  before 
the  abandonment  of  the  first,  was  made  without  juris- 
diction  and  ought  to  be   quashed.     The  respondents 
contended  that  they  had  taken  no  steps  for  the  execu- 
tion of  the  first  order ;  and  that,  until  the  execution  of 
the  first  order,  a  second  order  as  in  this  case  might 
be  made. 

The   question   for   the   opinion   of  this   Court   was, 
whether  the  second  magistrate  had  jurisdiction  to  make, 
and  did  make,  a  valid  order  on  13th  June  1842. 
If  the  Court  should  be  of  opinion  that  he  had  such 
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a  III.    jurisdiction,  and  that  the  order  of  ISth  June  1848  wa 

valid,  such  order  and  the  order  of  sessions  were  to 
^"■"     confirmed :  otherwise,  the  appeal  to  be  allowed. 

Inhabit- 
nuof 
Paxcras. 


inhdtMU        The  case  was  argued  in  Hilary  term,  1843  (a). 


Adolphus  in  support  of  the  order  of  sessions.     It 
objected  that  the  magistrate  who  made  the  second  order- 
had  no  jurisdiction.     But  the  former  order   did  no^ 
prevent  his  making  a  new  order  of  removal.      Th^ 
respondents,    having    discovered    the    mistake  in    the 
examination,  acted   properly  in  abandoning  an  order 
which  must  have  failed  from  an  objection  to  the  examin- 
ation not  affecting  the  merits,  and  in  proceeding  on  a 
new  and  correct  examination.     No  step  has  been  takoi 
which  could  injure  the  appellants;  and  notice  has  been 
given  promptly.     An  order  has  no  analogy  to  an  action 
pending.     Even  if  the  second  order  were  objectionable, 
it  could  be  so  only  on  the  ground  that  die  first  order 
was  good. 

Prefidergast  and  Howorih  contra.  The  Court  has 
indeed  held  that,  where  an  order  has  been  both  super- 
seded and  abandoned,  the  removing  parish  may  obtain 
a  fresh  order  (i).  [Coleridge  J.  That  was  where  there 
had  been  no  previous  appeal  (c).  Wightman  J.  What 
harm  does  the  second  order  do  ?]  Here  the  first  order 
has  never  been  superseded,  and  was  not  abandoned 
when  the  second  was  made.  The  appeUants  were  en- 
titled to  appeal  against  the  first  order,  if  it  had  been 

'^-''-'ri.  ix)rd  Denman  C.  J.,  PoUeaon^  Coknjge, 
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executed.  The  second  order  is  made  before  the  expir-  Queen's  Seruh, 
ation  of  the  twenty  one  days.  An  abandonment  by  die 
party,  without  a  supersedeas,  cannot  annul  the  former 
order :  if  it  could,  a  removal  might  be  made  to  another 
parish.  "  If  two  appointments,"  "  each  being  of  a  suf- 
ficient number  of  overseers,  are  made  on  the  same  day, 
that  which  is  prior  in  time  is  good,  and  the  second 
void  :'**  I  Nolan's  P.  L.  55,  56.  (4th  ed.)  (a). 

Cur.  adv.  vuU. 


[184.S.] 
The  QuHN 

V. 

The  Inhabit- 
ant! of 
St.  Pahceas. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

An  order  of  removal  of  certain  paupers  was  made  by 
Mr.  Hardwicky  the  police  magistrate,  and  was  served 
by  the  officers  of  the  respondent  parish  upon  those  of 
the  appellant  parbh.  No  notice  of  appeal  was  given  : 
but  the  respondents,  having  afterwards  discovered  a 
defect  in  the  examinations,  brought  the  pauper  and 
the  witnesses  before  another  justice  of  peace,  Mr. 
Maliby;  and,  after  taking  examinations,  Mr.  Maltby 
made  his  order  of  removal.  The  respondents  then  gave 
the  appellants  notice  that  they  should  abandon  the 
former  order,  and  served  them  with  the  latter.  Against 
this  order  the  appeal  was  brought,  on  the  single  ground 
that  the  former  was  in  force,  neither  superseded  nor 
discharged  nor  abandoned  at  the  time  of  making  the 
latter. 

On  the  argument,  we  were  pressed  with  the  observ- 
ation that  it  could  not  be  lawful  to  remove  the  pauper 
to  one  parish  while  another^  order  was  actually  in  force 
for  removing  him  to  a  diflferent  parish.     We  believe 

(a)  Citing  Rex  v.  Searle,  1  Botd  P.  L,  18.  pi.  32.  (6th  ed.). 
VOL.  III.    N.  S.  A  A 
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Volume  III.     this  objection  to  be  entirely  new ;  and  it  was  sup; 

*"         '"^      by  no  authority.     On  consideration,  we  cannot  ooi 

The  QuiEv     ^jj^^  j^  jg  entitled  to  any  weight    An  order  of  re 

The  Inhabit-    jg  merely  a  warrant  to  parish  officers  to  take  the  p 

St.  Pancras.    to  the  parish  indicated ;  and,  though  it  b  founded 

parte  examinations  of  witnesses,  that  parish  m 

their  discretion  abstain  from  carrying  it  into  exec 

because  they  may  either  obtain  a  nfiore  accurate  1 

ledge  of  material  facts,  or  discover  some  technical 

in  the  order  or  the  examination  on  which  it  issue 

for  any  other  reason. 

If  the  appellants'  doctrine  is  true,  the  existence  4 
former  order  served  on  any  other  parish  would  a 
the  Court  to  Set  aside  any  posterior,  order  for  tl 
moval  of  the  same  pauper,  even  if  the  orders  we 
consistent.  We  are  not  prepared  to  go  this  length 
in  the  present  case,  where  the  first  order  is  exact 
same  as  the  second,  and  even  the  first  examinat 
no  degree  inconsistent  with  the  second,  the  onlj 
ference  being  that  it  supplies  one  fact  which  had 
omitted,  we  are  of  opinion  that  such  second  ore 
removal  was.  justified  by  such  more  perfect  examin 
and  that  the  sessions  had  no  further  inquiry  to  ma 

We  have  frequently  recommended,  from  this 
that  an  objectionable  order  should  be  abandcMM 
those  who  obtained  it,  and  another  free  from  ols^ 
applied  for.  These  respondents  would  have  acted  \ 
and  more  in  the  spirit: of  our  recommendation^  il 
had  given  notice  of  the  fact  and  the  motive  of 
abandonment,  both  to  the  appellant  parish  .and  t 
justice  who  made  the  order,  before  they  applied  i 
other  justice  of  the  peace  for  a  second  order,  am 
also  mentioned  it  to  the  justice  of  the  peace  sec 
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spplied  to.     But  their  neglect  to  do  this  cannot  deprive  QMeen*t  Bench. 

^he  justice  of  the  peace  of  his  jurisdiction  :  and  nothing  *- 

l>iit  want  of  jurisdiction  could  have  justified  him  in  re-  ^"^  Qu«kk 

fbsinc  to  act,  or  could  have  authorised  the  sessions  to  The  Inhabit- 

^  ants  of 

€]iiafth  the  order.  St.  Panceas. 

Order  of  sessions  confirmed  (a). 

(a)  See  the  preceding  case,  and  those  next  foUowmg,  to  p.  406. 


[  Wednesde^, 

The  QuuN  against  The  Inhabitants  of  Oundle.  ^pni  27th, 

1842.] 
Ov  appall  agaimt  an  order  of  two  justices  (dated  SOth  November  1840),    q^  ^^  ^^^  ^f 
JSme  Pur$t  widow,  and  her  children^  from  the  parish  of  TUch'  an  appeal 
to  the  parish  of  OumBe,  both  in  Nortkampionshire,  the  sessions   against  an  order 
1   .         •!  . .  .  .  «         - «  of  remoTal,  it 

I  toe  order,,  sulgect  to  a  case,  substantially  as  follows.  appeared  that 

The  iahahitanta  of  Oundle  entered  an  appeal  against  the  order  at  the   the  appellants 

Bions  held  January  7th  1841.    The  Court,  at  the  same  sessions,   ^^^  8*^*°  "? 

statement  of 
i  an  order,  of  which  (excepting  the  formal  parts)  the  following  is  a   grounds  of  ap- 

copy.  peal :  and  the 

«*  And,  whereas  the  inhabitants  of  the  said  parish  of  Oundle  did,  at  this   sessions  there- 
upon dismissed 
fCMJOM,  by  Mr.  CroxUm^  their  attorney  or  solicitor,  pray  this  Court  that   ^^  appeal,  sub- 

Ihey  nigfat  be  permitted  and  allowed  to  enter  their  appeal  against  the  ject  to  a  case. 

above  recited  order  to  the  judgment  of  this  Court,  to  be  tried  at  this  pre-  Afterwards,  at 

sent  general  quarter  sessions  of  the  peace,  holden*'  &c.,  **now,  upon"  &c.  session  (which 

(hearing  of  counsel  on  each  side),  <<  and  it  appearing  that  notice  of  the  was  the  first 

gronnds  of  Uie  said  appeal  had  not  been  given  by  the  appelhints  to  the  re-  ^^  ^^ea?  was^* 

spondents  as  required  by  the  act  of  parliament  in  that  case  "  &c. :  *<  This  entered  and 

Court  doth  refuse  to  hear  or  respite  the  said  appeal,  and  doth  hereby  order  respited.     No 

that  the  said  order  of  the  said  justices  be  ratified  and  confirmed,  subject   *^**®  ^*f  ^'*^" 
^^  ^  '       "*.      up:  and, on  the 

ncffcrtbeless  to  the  opinion  of  the  Court  of  Queen*s  Bench  on  a  special   second  appeal 

GMe  now  stated  and  agreed  upon  between  the  parties  appellant  and  re-  coming  on  to 

t  and  theur  counsel,  if  the  said  appellanU  shall  think  proper  to  ^^jj^'^  *'  ^^® 

the  same  by  writ  of  certiorari  into  that  Court.     And  which  is  as  sessions,  the 

foUowa  (that  is  to  say) :  Court,  finding 

••  And  the  said  order  is  hereby  ratified  and  confirmed,  subject  as  afore-  *  order 

'  *  now  appealed 

said,  accordingly."  against  was  that 

Subsequently,  at  the  same  January  sessions,  the  Court  made  another  which  had  been 

order,  for  entering  an  appeal  against  the  same  order  of  removal,  and  re-  .  ®  *"  ^^^  ^ 

qpiting  it  to  the  next  sesuons.  peal,  dismissed 

Hie  last  appeal  came  on  to  be  heard  at  the  April  sessions.     It  did  not  it,  without 

appear  at  this  time  that  any  case  had  been  tendered  by  the  appellants  to  ^  Id  "^th^the* 

the  respondenta  in    pursuance  of  the  first  mentioned  order  of  quarter  dismissal  was 

On  the  trial  of  this  appeal,  the  only  evidence  given  by  the  re-  proper. 
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spondents  was  the  entry  in  the  clerk  of  the  peace*s  book  of  tbe  fint  i 
tioned  order  of  sessions.  The  order  of  sessions  secondly  before 
tioned  was  also  read  :  and  it  appeared  to  the  Court  therefrom  (as  the  fiict 
was)  that  the  order  of  justices  now  appealed  against  was  tbe  aame  as  that 
referred  to  in  the  first  order  of  the  January  sessions.  Tbe  Court  con- 
sidered that  the  said  order  of  justices  had  been  absolutely  confirmed  bf 
the  judgment  of  the  previous  sessions,  and  that  such  judgment  wai  itfll  ia 
full  force  &c.,  and  in  no  wise  revoked  &c.  by  the  second  order  of  the  aid 
previous  sessions,  and  therefore  refused  to  hear  any  evidence  on  tbe  pert 
of  the  appellants,  although  required  so  to  do,  and  dismissed  the  I9>peal 
with  costs. 

The  order  of  sessions,  after  reciting  the  order  of  justicei  and  the  entry 
and  respite  of  the  second  appeal,  proceeded  as  follows.  **  Now,  upon 
opening  the  matter  '*  &c.  (hearing  of  counsel  on  each  side^  stated  as  be- 
fore) :  <*  This  Court  doth  order  that  the  said  appeal  be  dismissed,  subject 
as  hereinafter  mentioned :  and  this  Court  doth  further  award  and  aider 
.  that  the  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of 
OuTuUe**  &c.  (order  that  the  appellants  should  pay  costs  to  tbe  re- 
spondents) :  **  subject  nevertheless  to  the  opinion  of  the  Court  of  Queen*s 
Bench  on  a  special  case  now  stated  and  agreed  to  by  the  parties  appelant 
and  respondent  and  their  counsel,  if  the  said  appellants  shall  think  proper 
to  remove  the  proceedings  by  writ  of  certiorari  into  that  Court ;  which 
case  is  as  follows,  viz.*'  &c. 

The  question  for  the  opinion  of  this  Court  was,  "  whether  tbe  sesaoos 
were  right  in  considering  the  order  of  justices  as  absolutely  coofiimed, 
and  in  dismissing  the  appeal.  If  the  Court  of  Queen's  Bench  should  be 
of  opinion  that  the  said  court  of  quarter  sessions  was  right,  under  the  cir- 
cumstances hereinbefore  mentioned,  then  the  said  order  dismissing  the 
said  appeal  is  to  be  confirmed.  If  otherwise,  the  said  order,  and  tbe  ssid 
order  of  the  said  two  justices,  are  to  be  quashed.*' 


Sir  F.  Pollock,  Attorney  General,  AKOer,  and  Wing  now  shewed  cause. 
The  conclusion  of  the  case  is  improper :  if  the  sessions  were  wrong,  the 
Court  would  send  the  case  back.  But  the  sessions  have  acted  rightly. 
The  second  entry  of  the  appeal  was  merely  an  ex  parte  proceeding.  After 
the  confirmation  of  tbe  order  upon  tlie  first  hearing,  the  sessions  had  no 
power  to  try  a  second  appeal ;  Rex  v.  The  Justices  of  the  West  Sidmg  of 
Yorkshire  (3  T.  R,  776.).  The  confirmation  would  have  been  conclusive 
even  against  a  fresh  order.  Whether  or  not  the  Court  did  right  in  con- 
firming the  order  in  the  first  instance  is  not  the  present  question :  die 
counsel  for  the  appellants  might  perhaps  have  properly  applied  lor  an  ad- 
journment :  but  the  adjournment  was  a  matter  for  the  discretion  of  tbe 
sessions ;  Rex  v.  KimboUon  (6  A.  ^  E.  603.) :  and,  at  any  rate,  if  tbe 
sessions  had  refused  to  adjourn,  the  propriety  of  the  whole  proceeding 
might  have  been  brought  before  this  Court  by  an  application  for  a  ] 
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But,  as  the  matter  now  stands,  the  appellants  haTing  neglected  the    QueenU  Bench* 


opportunitj  which  was  given  them  of  obtaining  the  opinion  of  this  Court 
1>x  a  case,  the  order  remains  simply  confirmed.  The  subsequent  entry  and 
icspile  did  not  bind  the  sessions:  when,  upon  the  appeal  afterwards 
cooiiog  oo  at  the  Easter  sessions,  it  appeared  for  the  first  time  to  be  that 
which  had  been  previously  disposed  of,  the  sessions  were  right  in  dis- 
•misaing  it.  Otherwise,  there  might  be  an  endless  series  of  appeals.  In 
S  NoL  P.  X.  549.  (4th  edit.)  it  is  said :  «  The  sessions  being  in  con- 
templatioo  of  law  accounted  but  as  one  day,  the  justices  may  alter  their 
judgment  at  any  time  while  it  continues.  They  may,  therefore,  make  an 
order  to  vacate  a  fonner  one  made  during  the  same  sessions.**  (For 
which  St,  Andrt»\  Holhonh  ▼•  St,  Clement  Danes,  8  Salk,  494.,  is 
cited. )  ^  Thus^  after  quashing  an  order  of  removal,  they  may  supersede 
their  firat  order,  and  make  a  new  one  to  confirm  tlie  original  order.  But, 
in  such  a  case,  they  ought  to  set  the  first  wholly  aside,  and  enter  up  the 
last  as  the  only  order.  For  the  effect  of  the  court's  setting  aside  the  first 
is^  that  it  ceases  to  be  an  order,  and  consequently  ought  not  to  be  returned 
to  the  Court  of  King's  Bench  as  an  order  vacated  by  another  order,  but 
should  be  annulled  and  made  nothing.  The  justices'  power  expires  wiUi 
t  unless  continued  to  the  next  by  adjournment." 
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Telfyf  Fhodj  and  P.  P.  Barlow,  contrtL  The  order  was  not  con- 
clusively confirmed  at  the  January  sessions,  but  was  made  subject  to 
a  case :  whereas  in  Pear  v.  The  Justices  of  tlie  West  Riding  of  York- 
shire (S  T.  P.  776.)  the  appeal  was  dismissed  absolutely.  There- 
fore the  question  which  the  sessions  have  left  to  the  Court,  whether  they 
**  were  right  in  considering  the  order  of  justices  as  absolutely  con- 
firmed," must  be  answered  in  the  negative.  Rex  v.  The  Justices  of 
Suffolk  (1  DomL  P,  C.  163.)  shews  that,  if  an  order  be  confirmed  subject 
to  a  case,  the  sessions  cannot,  though  no  case  be  sent,  treat  this  as  a  de- 
cision, but  will  be  compelled  by  mandamus  to  hear  the  appeal.  When 
an  order  is  confirmed,  subject  to  a  case,  <<  that  is  no  confirmation,  unless 
a  case  be  stated :  "  per  Lord  Tenterden  in  Rex  v.  The  Justices  of  Pein- 
hroieshire  (2  P.  ^  Jid,  391.).  A  confirmation,  without  bearing,  is  un- 
warranted. It  was  therefore  proper  to  reenter  the  case.  Road  v.  North 
Bradley  (8  Str,  1168.)  shews  that  the  Court  will  go  far  in  making  intend- 
ments^to  correct  errors  in  cases  of  this  kind.  The  Court  may  consider  the 
fccond  order  of  the  January  sessions  to  have  vacated  the  first  by  impli- 
catiooy  aa  in  Rex  v.  Hartfeld  (  Carlh,  222. ).  The  sessions  must  be  held 
to  be  cognisant  of  their  own  acts.  If  not,  they  are  now  asking  the  Court 
what  their  own  intention  was ;  then,  even  if  the  Court  will  not  hold  that 
the  sessions  did  wrong,  the  case  must  go  back  to  be  reheard. 


Lord  DsMMAN  C.  J.     The  question  is  certainly  rather  confused :  and 
Mr.  Barlow  may  perhaps  be  right  in  saying  that  the  sessions  are  asking 
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us  what  they  themselTes  meant.  We  must,  boweter,  take  it  tfaafc  ths 
question,  for  the  Court  is  now,  what  is  the  effect  of  the  whole  prooeed- 
ings.  The  appeUants  fail  to  serve  a  statement  of  groimda  of  apped. 
Then  the  order  is  confirmed,  subject  to  a  case,  wincfa  it  was  immdad  la 
draw  up.  Pending  that,  an  ex  parte  proceeding  takes  placa^  and,  !■• 
consistently  with  what  has  been  done,  an  appeal  is  entered.  That  coold 
be  properly  done  only  by  consent  of  both  parties :  but  the  appeUanfei  da 
it  in  order  that  they  may  abandon  the  position  in  which  they  am  pla<ad^ 
and  substitute  a  new  proceeding.  They  had  no  right  to  taka  tliia  eoanib 
At  the  next  seasbns,  when  the  Court  found  that  the  appeal  belOTatiMB 
was  one  which  they  had  already  dbpoeed  of,  what  waia  they  to  do  ?  Tbij 
do  not  find  that  the  original  appeal  was  reentered,  or  that  tinra  has  kaaa 
any  consent  to  the  entry  of  the  new  appeal,  llicy  oonstme  their  omm 
previous  acts.  They  say  they  dismissed  the  original  appeal,  aobjeel  to 
a  privilege  of  which  the  appellant  has  not  thought  fit  to  avail  faiBadt 
Thatthey  treat  as  a  confirmation  of  the  order  of  removri;  but  really  that 
is  an  unimportant  point.  They  have  clearly  done  right  in  < 
second  appeal. 


Pattxson  J.  If  the  sessions  were  satisfied  that  the  older  fior  < 
and  respiting  the  second  appeal  was  not  authorised,  they  vrcre  right  in 
dismissing  iu  It  clearly  was  not  authorised.  Me*  ▼.  JKmieiew  (jSjL  j* 
E,  603.)  shews  that  the  sessions  were  not  compelled,  by  slat.  9  <l^  !• 
c,  7.  s.  8.,  to  respite  the  appeal  because  no  statement  of  gromids  ef  ap- 
peal had  been  served.  The  appeal  was  heard ;  not  indeed  <m  the  aieriM^ 
for  there  was  nothing  to  hear.  But  then  it  is  argned  that  liiere  wm 
no  final  hearing,  no  case  having  been  stated.  That  did  not  make  it 
necessary  to  rehear  the  case  on  the  second  appeal.  The  entry  ef  the 
second  appeal  was  highly  irregular,  after  the  first  had  beea  diapoead  el 
Then  the  seasiona  say  that  this  has  been  done  without  anthoii^,  and  that 
they  do  not  recognise  the  proceeding.  In  that  they  are  quite  rightt 
Whether  the  first  order  can  properly  be  said  to  have  been  oonftnnedt  ne 
case  having  been  sent,  is  a  question  which  we  have  not  n6w  to  I 


[Williams  J.  was  absent] 


'  WioHTKAir  J.  I  am  of  the  same  opinion.  It  is  quite  i 
whether  the  sessions  were  right  or  not  in  holding  that  the  fint  Ofder  vrai 
confirmed.  The  question  is,  whether  they  were  right  in  dismiaBiqg  te 
second  appeal ;  and  they  clearly  were  so,  for  the  reasons  vrhlcfa  have  been 
given. 

Order  of  seisioof  mnBnned. 


/ 
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The  Queen  against  The  Inhabitants  of       [r^ednetday, 

.       •         ^  ^^  April  26th, 

TOWNSTAL.  1843.] 

Hie  QuESH  against  The  Inhabitants  of  Statley^ 

THESE  two  cases  standioir  in  the  crown  paper^  the  An  order  was 
®  ,   r  obtained  re- 

Coart»  after  argument  on  the  first,  deferred  giving  moving  a  pau- 
judgmeot  till  the  close  of  the  argument  on  the  second,      t.  to  parish  s. 

S,  gave  notice 
ofappeaL 
Afterwards  T. 

The  Queen  ^aini^.The  Inhabitants  of  TowNSTAL.      ^""ofSon- 

ing  the  order, 

On  appeal  against  an  order  of  two  justices,  whereby  was  ready  to 
Janus  Tucker  and  his  children  were  removed  from  the  ^l^^^ 
parish  xifThtrntslat,  in  the  borough  of  aifton  Dartmouth  Jf^^^'ht"** 
f^irdness^  in  Devomhire,  to  th^  parish  of  Stoke  Fleming  i^^e  incurred 

in  consequence 

in  the  same  coulhty,  the  i&essions  quashed  the  ord^r,  of  such  order. 

The  pauper  had 

subject  to  the  opinion  of  this  Court  upon  the  following  never  been  re- 

moved.     S,  re- 
Oase*  fused  to  con- 

On  2Sd  September  1842,  an  order  of  two  justices  was  J^^^^^T-" 
obtained  for  the  removal  of  the  paupers  from  Tamistal  to  p?4  ;  «»» ^^^ 

*       '  tnal  of  which 

Stoke  Fleming.     On  6^  October  ioWovtmgi  Stoke  Flemir^  the  sessions 

quashed  the 

served  noticeof  appeal,  and,  at  the  same  time,  delivered  order.    Held, 
grounds  of  appeal.     On  8th  October^  the  respondents'  were  right  in 
attorney  informed  the  attorney  for  the  appellants  that  a^^^i. 
the  respondents  would  abandon  their  order,  and  were  gii^ar'cMe, 
ready  to  pay  the  costs  of  the  appellants :  to  which  no  J^'u^^^^^o 

offer  as  to  costs. 

A  supersedeas  of  the  order  of  removal  does  not  give  the  party  who  abandons  an  order 
any  right  as  to  the  trial  or  withdrawing  of  the  app«sl  which  he  would  not  have  upon  the 
mere  abandonment. 

The  appeal,  in  the  second  case  above  mentioned,  being  called  on,  the  respondents 
objected  that  the  sessions  could  not  quash  it  without  proof  of  the  original  order.  The 
rule  offbe  sessions  was  that  appellants  must  file  a  copy  of  the  order  with  the  clerk  of  the  peace ; 
and  this  had  been  done.  Held  that,  under  these  circumstances,  the  sessions  might  be  jus- 
tified in  quashing  the  appeal,  though  no  notice  had  been  given  to  produce  the  original  order. 
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consent  was  given.  On  11th  October j  the  foUowir^*-^  ^ 
notice  was  served  by  the  respondents  on  the  oversee* -^^^^^ 
of  Stoke  Flemings  "  In  the  Matter  of  James  Tucker^  .  «r*^ 
pauper  "  &c.  "  To  the  churchwardens  "  &c.,  "  of  th»  mA^ 
parish  of  Stoke  Flemings  in"  he.  *^  Take  notice  tlia^^^Li 
we,  the  churchwardens  and  overseers  of  the  poor  of  th»fff^ 
parish  of  Tonmstaly  within  the  boYough"  &c.,  "dot>  ^ 
hereby  abandon  a  certain  order,  bearing  date"  &c—.r>3i8 
"and  purporting  to  be  an  order"  &c.,  "concerning en Ic^ 
the  removal  of "  &c.  (the  paupers)  "  from  our  saio Jj^^ 
parish  of  Tawnstal  to  your  said  parish  of  Stoke  Fleming  ""^^b^'- 
and  take  notice  that  we  are  ready  to  pay  all  such  lawfuKJ*'^^ 
and  reasonable  costs  as  you  may  have  incurred  in  concx<:>^ 
sequence  of  such  order ;  and  that  we  shall  immediate^  f  ^^^•' 
hereafter  proceed  to  obtain  a  fresh  order,  under  tb»rf-^ 
hands  and  seals  of  two  of  her  Majest3r*s  justices  "  Sm^-;^^^^^ 
"  for  the  removal  of"  &c.  (the  paupers)  "  from  anc^c*-^ 
out  of  our  said  parish  of  Townstal  to  your  said  parisHI^-*'* 
of  Stoke  Fleming."    Dated  10th  October  1842. 

The  notice  was  signed  by  a  majority  of  the  overseersrm^^^ 
of  Tawnstal.  The  appellants  would  not  consent  to  thm^^-^ 
abandonment  of  the  order;  and,  on  12th  October^  eatetec^^"'^^ 
an  appeal  for  trial  at  the  then  following  sessions,  whictl^>^^' 
were  held  on  27th  October.  At  the  sessions,  the  re-^*^' 
spondents  insisted  that,  the  order  having  been  aban— ^^^^ 
doned,  the  appeal  should  be  dismissed.  The  Court""^^-"' 
overruled  the  objection,  on  the  ground  that,  without  ^-^^"^ 
the  consent  of  the  appellant  parish,  or  a  supersedease  ^^'^^ 
the  abandonment  was  ineffectual.  The  Court  thei*:^*^'' 
heard  the  appeal,  and  quashed  the  order  of  removal. 

If  this  Court  should  be  of  opinion  that  the  ordei 
of  removal  had  been  effectually  abandoned,  the 
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Deal  was   to  be  dismissed: 
Btaiul  quashed. 


if  otherwise,  the  order  to  Queeid  Bench. 

[184S.] 


EUioU  in  support  of  the  order  of  sessions.  Here  was 
lotice  of  abandonment  only,  without  a  supersedeas. 
rhat  was  so  in  Rex  v.  Uanrhydd  (a) :  but  there  the  other 
larish  seems  to  have  consented  (which  is  not  the  case 
lere),  and  the  question  was,  not  whether  the  appeal 
should  be  tried,  but  whether  the  abandoned  order  was 
xmclusive  in  a  question  with  a  third  parish.  In  Hex  v. 
DiddUbury  {b)  the  question  arose  in  the  same  way.  In 
"Rex  ▼•  The  Justices  of  Norfolk  {c)  there  was  a  supersedeas : 
md  there  it  was  decided  only  that  the  sessions  might,  if 
they  pleased,  refuse  to  enter  the  appeal.  In  Regina  v.  T^e 
Justices  of  Middlesex  {d)  it  was  held  that  they 'could  not 
refuse  to  hear  an  appeal  which  had  been  entered  before 
the  supersedeas.  In  Regina  v.  J^e  Justices  of  the  West 
Biding  {e)  it  was  held  that  the  sessions  ought  not  to 
*nter  an  appeal  after  there  has  been  a  supersedeas  and 
notice  of  abandonment,  and  an  allowance  made  for 
irosts:  that  case  is  inapplicable  here,  no  supersedeas 
having  taken  place.  In  Regina  v.  iS^.  Pancras  {g)  it 
WBS  decided  that,  after  an  order  has  been  made,  the  re- 
moving parish  may  obtain  a  second:  but  it  does  not 
Follow  that  the  parish  against  which  the  first  order  is 
made  cannot  get  rid  of  it  by  appeal. 
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Montague  Smithy  contra.  There  was  no  pretext  for 
entering  this  appeal.  The  order  was  abandoned  before 
any  actual  removal  of  the  pauper;  and  an  offer  was 


(a)  Bur.  S.  C.  658. 
(c)  SB.  i  Aid.  484. 
(ff)  S  Q.  B.  705. 


(5)  12  Eati,  359. 
{d)  11  ^.  j- £.  809. 
is)  Anti,  p.  347. 
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made  to  pay  all  costs :  all  which  was  done  befi>re  the 
appeal  was  entered.  No  supersedeas  was  naoesaary  to 
give  effect  to  this  abandonment.  In  Regina  ▼.  The 
Justices  of  the  West  Riding  (a)  Patteson  J«  stated  that, 
after  consideration,  he  maintained  the  opinion  that  a 
parish,  finding  its  order  of  removal  liable  to  oI^iqo* 
tion,  is  entitled  to  abandon  it  and  procure  another: 
and  he  said,  '*  If  such  a  case  arises  again,  where  ao 
order  of  removal  is  made  upon  a  bad  ^xaminatioD, 
notice  of  appeal  is  given,  stating  the  gvpnnd,  the  re- 
proving parish,  finding  that  they  cannot  sustain  the 
order,  give  notice  of  abandoning  it,  and  then  the  other 
party  carry  their  appeal  to  the  sessions,  I  hope  oo  oourt 
of  quarter  sessbns  will  entertain  the  appeaL"  Here 
the  sessions  have  entertained  it,  though  the  notioe  of 
abandonment,  with  offer  of  costs,  was  made  before  the 
appeal  was  entered.  [Lord  Denman  C.  J.  How  were  the 
appellants  to  get  their  costs  ?]  They  had  only  to  s^oo^ 
the  offer  of  the  respondents :  the  case  shews  no  dispute 
on  that  point*  .  The  sessbns  have  exercised  no  dis- 
cretion, thinking  they  possessed  npne. 


The  Queen  against  The  Inhabitants  of  Stayley. 

On  appeal  against  an  order  of  two  justices,  whereby  Beu" 
Jamin  Johnson  was  removed  from  the  township  of  Sim^letfy 
in  Cheshire,  to  the  parish,  township  or  place  of  WoMaUi 
in  YorksAire,  the  order  was,  by  the  sessions,  *•  repealed 
for  want  of  fotra,"  subject  to  the  following  case. 
'  This  was  an  appeal  against  all  order,  under  tKe  hands 
&C.,  bearing  date  23d  May  IS^S,  for  the  removal  of 


(a)  2  Q.B,  705.  714. 
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Benjamin  Johnson  &c    Copies  of  the  order  of  removal  QMeen't  Bench. 

and  examination,  together  with  a  notice  of  chargeabiiity,  *"        '-' 

were  sent  by  post  to  the  overseers  of  the  appellant  town-  '^^  Qnuw 

sbipL    Motiee  of  appeal,  stating  as  the  grounds  of  appeal  The  inimbit- 

sots  Ok 

several  objections  to  the  examination,  was  served  four-  SrATunr. 
Ceea  days  before  the  next  sessions:  but  the  pauper  was 
not  removed.  On  2Sd  Juncj  and  in  time  to  prevent  the 
incorring  of  any  further  expenses  by  the  appellants 
going  to  the  sessions,  the  respondents  gave  them  notice 
of  abandonment  of  the  order,  on  the  ground  that  they 
bad  discovered  that  it  could  not  be  supported,  by  rea- 
son of  the  examination  being  inaccurate  as  to  certain 
dates  and  other  matters  which  did  not  affect  the  settle- 
ment of  the  pauper;  but  thiat  the  respondents  still  in- 
sisted that  the  pauper  was  settled  in  Woolialcy  and  that, 
if  he  should  cootinue  chargeable  to  their  township,  they 
would  immediately  apply  for  another  order  to  remove 
hin^  to  Wooldalt*  •  There  was  no  mention  made  of  pay* 
iag  the  costs  already  incurred  by  the  appellants  in 
preparing  notice  of  appeal,  in  subpoenal,  journeys  to 
examine  pauper,  preparation  of  brief  for  counsel,  and 
many  other  expenses;  nor,  in  fact,  were  any  of  these 
expenses  paid  before  the  appellants  had  entered  their 
appeal  and  obtained  the  adjudication  of  the  Court  of 
quarter  sessions ;  nor  had  any  application  for  such  costs 
been  made,  nor  notice  of  any  intended  application  been 
given,  until  the  appellants*  counsel  moved  for  them  in 
cooit. 

Notwithstanding  the  service  of  this  notice  of  the  aban- 
donment, tlie  appellants,  at  the  sessions  holden  for  the 
county  of  Chester  on  27th  June  1842,  and  without  giving 
the  respondents  any  further  notice^  entered  their  appeal 
for  trial,  having  filed  with  the  clerk  of  the  peace  a  «opy 
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Foiume  TIL     only  of  the  order  of  removal,  tc^tber  with  a  cqpy  of  the 
*"        '^      examinations,  and  with  the  notice  of  chargeability.  When 
The  QiruK     j|jg  appeal  was  called  on  in  due  course,  the  appellants  by 
The  inhdMi-    their  counsel  moved  to  quash  the  order,  which  the  respon- 
8fATUT.      dents  did  not  appear  to  support,  and  for  the  costs  of  the 
appeaU     This  application  was  resisted  by  the  respon- 
dents, who  were  attending  the  sessions  upon  other  busi- 
ness, on  the  grounds  that  the  Court  had  no  jurisdiction 
in  the  matter,  inasmuch  as  no  original  order  was  before 
it,  and  no  notice  to  produce  such  original  had  been 
given ;  that  the  paper  filed  as  a  copy  could  not  be  used ; 
and  that,  after  the  order  had  been  abandoned  for  want 
of  su£Sciency  in  the  exammation,  and,  as  the  notice  of 
abandonment  expressly  slated,  on  no  other  account 
whatsoever,  it  could  not  entertain  the  appeal  ibr  the 
purpose  of  quashing  the  order  which  had  been  already 
abandoned  as  before  stated.     The  appellants  cited  the 
orders  of  the  quarter  sessions  for  the  county,  relating  to 
the  practice  of  the  Court,  by  which  it  was  ordered  that 
all  appeals  intended  to  be  tried  at  any  quarter  sessions, 
whether  the  same  shall  have  been  lodged  at  a  prior 
sessions  or  not,  are  to  be  entered  with  the  clerk  of  the 
peace  at  the  opening  of  the  Court  at  the  sessions  or 
adjournment  at  which  the  same  are  to  be  heard,  when 
the  order  or  proceeding  appealed  against,  or  a  copy 
thereof,  is  to  be  delivered  to  him ;  and  no  appeal  shall 
be  called  on  for  trial  which  shall  not  have  been  so 
entered.     The  appellants  submitted  that  they  had  com- 
plied with  the  rules  and  practice  of  the  Court  in  giving 
a  copy  of  the  order  to  the  clerk  of  the  peace.     And 
they,  also  contended  that  the  respondents  were  too  late 
in  their  notice,  the  rules  of  the  quarter  sessions  requir- 
ing that  notice  of  countermand  of  trial  of  either  traverse 
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or  appeal  is  to  be  given  six  clear  days  before  the  com-  Qu^erCs  Bench, 
mencement  of  each  sessions,  and  that  all  other  notices 
are  to  be  given  ten  clear  days  before  the  first  day  of  the 
sessions. 

The  Court  quashed  the  order  for  want  of  form,  and 
granted  full  costs  to  the  appellants,  subject  to  the  opinion 
of  this  Court  upon  the  facts  above  stated. 

If  the  sessions  had  jurisdiction,  and  were  justified  in 
quashing  the  order  appealed  against,  for  want  of  form, 
with  costs,  the  order  of  sessions  was  to  stand :  if  not,  to 
be  set  aside. 

The  case  was  argued  on  the  same  day  as  Regina  v. 
Taamstal. 


Tawnsendy  in  support  of  the  order  of  sessions.     No 
offer  has  been  made  to  pay  the  costs  incurred  by  the 
appellants:  and,  if  they  could  not  insist  on  a  decision 
on  this  appeal,  there  would  be  no  means  of  obtaining 
tiie  costs.     In  Rex  v.  The  Justices  of  Norfolk  (a)  the 
vnagistrates  had  formally  superseded  their  own  order,  at 
the  instance  of  the  respondents :  and  it  was  held  that 
the  sessions  were  not  bound  to  hear  the  appeal:  but 
even  there  it  was  not  considered  that  they  were  pre- 
cluded from  doing  so :  Bayley  J.  said :  ^^  I  think,  that 
in  cases  like  this,  the  sessions  may  exercise  a  discretion, 
and  enter  the  appeal  or  not,  so  as  best  to  answer  the 
purposes  of  justice."     Here  it  does  not  even  appear  that 
the  abandonment  was  in  writing.     IPaiieson  J.     The 
case  speaks  of  ^*  the  service  of  this  notice  of  the  aban- 
donment."]   In  Regina  v.  The  Justices  of  the  West  Rid- 
ing {b)  there  had  been  a  supersedeas,  as  in  Rex  v.  The 


(a)  5  B.i  AUL  484. 


(6)  2  Q.  B.  705. 
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Justices  ofNar/blk  {a).  An  overseer  might  recede  from 
bis  proposal  U>  abandon,  unless  .there  were  a  super- 
sedeas. {Patteson  J.  I  do  not  see  how  that  assists  you : 
the  party  obtaining  the  supersedeas  might  keep  it  la  his 
pocket.  Lord  Denman  C.  J.  There  was  no  aoper- 
sedeas  in  Rex  v.  lAanrhfddiJbyi  In  Begina.v.  Diree* 
tors  of  Brighteimst&n  Poor  (c)  the  sessions  heard  the 
appeal,  though  it  had  been  superseded  and  abandoned. 
In  Bex  v.  Diddlebwy  (d)  Lord  EUenborough  menlioBS, 
as  one  of  two  ways  of  getting  rid  of  an  order,  .^  consent 
of  the  parish  in  whose  favour  it  is  made  to  abandon  it:* 
but  he  does  not  state  what  machinery  he  considers  neces- 
sary for  this.  As  to  the  points  of  practice,  the  rule  of 
sessions  has  been  complied  with  sufficiently  to  give  this 
Court  possession  of  the  appeal:  on  the  other  hand,  the  no- 
tice, which  was  to  countermand  the  trial,  came  top  late. 


Pashlei/ contrk.  Rex  v.  Uanrhydd(b)  shews  that  a 
supersedeas  was  pot  requisite  to  the  abandonment*  Jn 
Regina  v.  St.  Pancras  {e)  there  was  no  supersedeas ;  yet 
a  second  order  was  made,  and  held  to  be  good.  [Lord 
Denntan  C.  J.  There  was  a  supersedeas  in  Pancras  v. 
Rutnbald{g);  but  that  case  only  decided  what  mi^is- 
trates  could  do;  and  Bayley  3.j  commenting  on  it  in 
Rex  V.  The  Justices  of  Norfolk  (a),  seems  to  be  of  opi- 
nion that  the  consent  of  the  parish  is  enough  without 
a  supersedeas.  I  do  not  believe  that  any  Judge  ever 
considered  a  supersedeas  necessary.  But  I  think  Mr. 
Tawnsend  does  not  want  this  point.]    Then  the  ques- 


(a)  5  B.^  Aid.  484. 

(c)  Ante,  p.  342. 

(je)  Antd,  p.  347. 

(ir)  1  Sen.  Co.  106.  (2d  ed.).     S.  C.  1  Stra.  6. 


(J>)  But.  S,  a  6SS. 
(d)  12JE:«/,  359.  361. 
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tion  is  simply,  whether  the  appellants  were  entitled  to  Qtuen'i  Bench. 
enter  their  appeal  because  there  had  been  no  offer  of     ^ 
cost*     In  Segina  v.  The  Justices  of  the  West  Riding  (a)    The  Quum 
the  respondents  offered  only  the  costs  of  maintenance ;    The  Inhai^t- 
yet  it  was  held  that  the  appeal  ought  not  to  be  heard ;      SvATunr. 
and  Lord  Denman  C  J.  there  refers  to  the  words  of 
Bi^leyJ^  in  Bex  v.  The  Justices  of  'Norfolk  (6),  which 
apply  to  costs  of  maintenance  only.     Here  no  costs  of 
maintenance  were  incurred  by   the  appellants,   there 
hating  bten  no  removal.    The  legislature,  in  sect.  84  of 
staL  4  &  5  fF.  4.  c  76.,  appears  to  look  to  the  costs  of 
maintffliance  only.  In  Begina  v.  Directors  of  Brighthelm" 
stonJPoor{c)  the  appeal  was  entered  before  the  aban- 
donment.   The  doctrine,  that,  in  such  cases,  the  sessions 
bave  an  option,  cannot  be  supported :  if  they  had  wrong- 
Adly  refused  to  hea^  the  appeal,  a  mandamus  would 
iaye  issued.     This  Court  has  holden  that  a  right  of 
appeal  can  be  given  by  express  words  only ;  Begina  v. 
Stock  (d) :  that  is  inconsistent  with  the  notion  of  a  dis- 
cretion as  to  entertaining  it.  Then,  as  to  the  practice.  In 
-begina  v.  The  Justices  of  Sussex  (e)  it  was  held  that  the 
c^riginal  order  should  be  produced,  and  that  the  appel- 
l^&nts,  not  having  ^iven  notice  to  produce,  could  not  give 
%Ti  evidence  the  copy  served  on  themselves  and  filed  with 
Xhe  clerk  of  the  peace.     [Tomisend,    There  the  sessions 
:m:iefused  to  entertain  the  appeal,  because  the  original  was 
%ot  produced;  and  this  Court  would  not  interfere :  here 
they  held  the  copy  filed  with  them  sufficient  to  satisfy 
the  rule,  according  to  their  own  praptice.]   The  sessions 
could  not  order  the  original  to  be  filed :  nothing  was 

(a)  2  Q.  B.  705.  (6)  S  B.  i  AUL  487. 

(c)  Anti,  p.  342.  (d)  8  A,  ^  E,  405. 

(e)  9  Dowl.  P.  C.  125. 
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Volume  III.  filed  but  the  copy :  it  is  the  copy  or  counterpart  c^ 

. [ which  is  required  to  be  sent  by  sect  79  of  stat  4  J^ 

TheQuEiH  jy  4^  c.  76.     It  WHS  not  shewn  that  the  copy  was  c* 

The  Inhabit-  j-g^t^  ^Qf  (f^^it  it  was  in  any  way  connected  with  the  ■ 

TowMSTiL.  spondents.     The  rule  as  to  a  countermand  of  notice 

The  QustN  trial  has  nothing  to  do  with  the  case  of  an  abandon- 

The  Inhabit-  order, 
anuof 
Statlit. 


Lord  Demman  C.  J.  It  is  much  to  be  lamented  tt 
there  is  no  power  to  secure  costs  where  a  party  havL 
obtained  an  order  which  he  cannot  support  desires 
abandon  it.  This  has  been  often  recommended;  k: 
no  method  for  doing  so  has  been  provided.  I  fi^ 
therefore,  we  must  hold,  in  these  cases,  that  the  api^ 
lants,  notwithstanding  the  notice  of  abandonment,  2 
entitled  to  go  to  the  sessions  to  get  costs.  It  is  ^« 
tainly  what  they  ought  not  to  do,  if  they  can  obtain  ^ 
costs  without  it ;  but,  when  we  are  deciding  the  quest-i 
of  strict  legal  right,  we  must  hold  that  they  can  do  s^ 
they  choose.  As  to  Regina  v.  The  Justices  of  Sussex  ^ 
I  do  not  think  it  affects  the  point  for  which  it  has  b^ 
cited  4n  Regina  v.  The  Inhabitants  qf  Stayley:  it  -^ 
properly  explained  in  the  course  of  the  argument. 

Pattesox  J.  I  should  be  glad  to  assist  in  enable 
parties  to  abandon  that  which  they  cannot  supp^= 
In  Regina  v.  The  Inhabitants  of  Townstal  the  pa^ 
abandoning  actually  offered  to  pay  the  costs.  But 
specific  sum  was  tendered ;  the  offer  was  only  to  j^ 
what  had  been  incurred.  Now  who  can  say  how  mt^ 
has  been  incurred,  if  the  parties  cannot  agrecy  withC^ 
going  to  the  sessions  ? 

(a)  9  DowL  p.  a  1S5. 
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Williams  J.     That  is   the  difficulty  in  Regina  v.  QMeenU  Bench, 

ri843  1 
7%^  InhabitatUs  of  TownstaL     Suppose  even  that .  the 

appellants   had  agreed   to  receive  "all"  "reasonable     The  Queek 

costs  :**  who  was  to  say  what  were  reasonable?  (a).  The  Inhabit- 

^       ^  ^    '  anUof 

Orders  of  sessions  affirmed  in  both  cases  (i).      Townstal. 

The  QuEEH 

V. 

(a)  Coleridge  J.  was  absent,  in  consequence  of  a  domestic  affliction.  Ttie  Inhabit- 

(A)  See  preceding  and  next  following  cases,  pp.  342  to  406.     JAnd  ""^  °^ 

Jiegina  t.  The  Justices  qfknglesea,  3  JDowL  P.  C.  N,  S,  170. 


The  Queen  against  The  Justices  of  Lancashire.  [Thursday, 

1843.] 

^^N  the  removal  of  James  Mitchell  and  his  family  by  When  the 

order  of  justices  from  the  township  ofHeatofi  Norris  sions,  on  appeal, 
^o  the  parish  otPrestorif  both  in  the  county  of  Lancaster^  an^order  of^re- 
'Ehe  overseers  of  Preston  gave  notice  of  appeal,  stating  Jl^y^twrcourt 
ms  one  ground,  that  the  order  and  the  examinations  J,^"by  mrn*"-*^^ 
lipon  which   it   was  made  were   bad   upon  the   faces  damus  to  enter 

*  *  their  reasons  on 

thereof;  and,  as  another,  that  at  the  time  of  making  the  order  to 

quash,  though 

the  said  order  there  was  no  legal  evidence  before  the  it  appear  by 

affidavit  that 

justices  of  the  place  of  settlement.     The  appeal  had  the  justices  in 
already  been  entered   and  respited.      The  officers  of  their  order  on 
Heaton  Norris^  finding  the  objections  not  surmount-  il]fo^"iily,but 
able,  obtained  and  served  a  supersedeas,  but,  being  un-  g^'^^j^f  JJ,t 
able  to  agree  with  the  officers  of  Preston  as  to  terms  of  ^o*"  »''*^  i»"n>ose 

°  of  prevtnling  u 

abandonment,  they  attended  the  sessions  at  which  the  second  rc- 

mova]. 

appeal  came  on  for  hearing,  and  there  moved  to  quash  the 
order  for  informality  and  want  of  form,  and  incorrect  evi- 
dence, and  for  badness  of  the  examinations,  according  to 
the  objections  stated  in  the  notice  of  appeal,  and  to  have 
a  special  entry  made  of  the  reason  of  quashing  the  said 
order.  The  appellants  resisted  the  motion  in  order  to 
obtain  their  costs,  and  urged  that,  the  justices  in  ses- 
TOL.  Ill*  N.  s«  B  B 
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Volume  tIL     sions  having  in  a  previous  case  that  day  expressed  their 

*-         '-^      determination  to  put  an  end  to  frivolous  removals,  they 

The  QoEEK     should  not  enable  the  respondents  to  remove  again  by 

▼•  

The  Justices  of  quashing  this  order  as  for  mere  informality.  The  justices 

refused  a  special  entr}',  and  quashed  the  order  generally, 
saying  they  believed  that  by  doing  so  they  pursued  a 
course  which  would  put  an  end  to  unnecessary  litigation. 
They,  however,  offered  to  grant  a  case  if  it  were  applied 
for ;  but  the  respondents'  counsel  declined  making  such 
application;  and,  in  Michaelmas  term,  1842,  the  re- 
spondents obtained  a  rule  nisi  for  a  mandamus  to  the 
justices  to  enter  on  the  order  of  sessions  their  reason  for 
making  it.  Beaton  v.  Southgatebury  (a)  was  cited.  The 
fiicts  above  stated  appeared  on  affidavit  for  and  against 
the  rule. 

Cowling  now  shewed  cause.  No  case  can  be  dted 
in  which  the  sessions  have  been  called  upon  to  state, 
in  their  order  for  quashing,  the  reasons  (or  which 
they  quash.  Those  can  be  examined  only  when  a 
case  is  granted.  In  Regina  v.  The  Justices  of  the 
West  Riding  {In  re  Bastaa)  (£),  on  motion  for  a  man- 
damus to  justices  in  petty  sessions  to  review  tbeir  al- 
lowance of  a  surveyor's  account.  Lord  Denman  C.  J. 
said,  ^^  We  think  we  have  no  power  to  issue  this  man- 
damus to  two  justices  to  hear  and  decide  on  the  allow- 
ance of  accounts,  they  having  already  done  so,  though 
under  a  mistaken  notion  that  an  appeal  lay  to  the 
sessions,  and  though  they  are  now  anxious  to  «iter 
upon  the  merits  of  the  case.  To  unravel  the  grounds 
and  motives  which  may  have  led  to  the  determination 
of  a  question  once  settled  by  the  jurisdiction  to  which 

(a)  1  Seis,  Co.  4.     See  South  Cadbury  y.  Braddon,  2  Saik.  607. 
(&)  1  Q.  B.  624.  629. 
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e  law  has  reJTerred  it,  would  be  extremely  tlangerous :  Queen*t  Bench. 
it  many  authorities  prove  that  it  is  beyond  our  own      *■ '■' 


mpetency;  and  there  is  none  to  the  opposite  effect."     The  Qukxn 
is   unnecessary  to  inquire  whether,  after  an  order  in  The  Justices  of 

XiAMCAtBl&S* 

e  present  form,  a  new  order  may  be  made,  and  the 
asoDS  of  the  former  one  given  in  evidence  on  appeal. 
ut^  if  this  question  were  gone  into,  Bex  y.  Wheelock  {a) 
in  point.  This  Court,  there,  refused  a  mandamus  to 
ake  a  special  entry,  on  the  ground  that  the  respondents 
ere*  not  concluded  by  the  order  of  sessions  but  might 
more  again  and,  on  appeal,  shew  by  evidence  the 
rounds  of  the  former  judgment  at  sessions.  That  case 
as  recognized  in  Rex  v.  Wick  Si.  Lawrence  (b),  where 
i^aihorpe  v.  Diseworth  (c)  was  also  relied  upon. 

JerviSj  contrsL  Beaton  v.  Southgatebwy  (d\  cited 
a  moving  for  this  rule,  is  directly  in  favour  of  the 
pplication,  and  shews  that  there  may  be  that  power, 
7hich  has  been  said  not  to  exist,  of  examining  the 
grounds  on  which  justices  have  come  to  their  decision. 
]n  Begina  v.  Directors  of  Brighthelmston  Poor  [e)  Lord 
Oenman  C.  J.  and  Coleridge  J.  pointed  out  a  special 
intry  as  the  desirable  proceeding  in  a  case  like  the 
present.  And  much  difficulty  and  expense  may  be  saved 
3y  that  course,  where  the  order  is  quashed  merely 
Tor  informality.  The  sessions  here  offered  a  case;  but 
they  cannot,  by  stating  a  case,  call  upon  this  Court  to 
regulate  the  sessions' practice.  [_Williams  3.  That  might 
be  an  argument  against  the  application  for  a  mandamus.] 
The  special  entry,  if  the  Court  can  compel  it,  is  clearly 
expedient. 

(a)  SB.^C.  511.  (b)  5  B.^  Ad,  526. 

(c)  S  Stra.  1256,     S.  C,  as  Rex  ▼.  Oigathorpe,  Burr.  S.  C.  261. 

(d)  1  &n.  Co.  4.     See  Sotah  Cadbury  t.  Bnuldon^  2  Salk.  607. 
(0  Aiit^  p.  342. 
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ruumellL        Lord  DcNMAK  C.  J.    Mr.  Jems  had  said  enough  to 
ri843.1 
____! justify  our  having  granted  the  rule  nisi:  but  there  ap- 

The  QuuN  pears  now  to  be  no  doubt  on  tbe  point  The  man- 
rbe  Jusdccs  of  damus,  if  granted,  would  go  to  a  court  of  quarter  ses- 
sions perhaps  differently  composed  from  that  which 
made  the  order,  and  therefore  not  able  to  judge  of  the 
reasons :  and  at  all  events  the  sessions  may  exercise  th^r 
own  discretion  as  to  stating  them.  The  rule  must  be 
discharged. 


Patteson  J.     I  regret  that  we  cannot  order  this  ^^ 

entry  to  be  made ;  but  we  have  no  power  to  do  ao^  ac-  ^ 

cording  to  the  decision  in  Rex  v.  Wheelock  {a\ 

Williams  and  Wigutman  Js.  concurred. 

Rule  discharged  (b).  ^    <0. 

{a)  5  B.  i  C.  5\\. 

(b)  See  the  preceding  and  following  cttei,  pp.  348  to  406. 


Sr^eih        '^^  Queen  against  The  Inhabitants  of  Evenwood      ^laC'^B 
*8<3.]    '  and  Bakony. 

Onapped         f\^  appeal  against  an  order  of  two  justices,  by  which        ^'■^  ^" 

against  a  re-         ^^ 

nioval  from  H.  Margaret  Robinson^  widow,  and  her  five  children,        ^ 

ground  of  ap.     wcrc  removed  from  the  township  of  MiddleUone  to  the       ^^  ^^® 

ITsub^pquenT**  township  of  Evetrjcood  and  Barofij/,  both  in  the  county  of  '^  ^^^""** 
t^"d  town!"  *.  -D/irAant,  the  sessions  «  ordered  that  the  said  appeal  shall  ■'  •^ '' 
is:.,  by  renting    (j^  j^nd  the  samc  is,  hereby  disallowed,  and  the  order       ^ 

a  tenement ;  •' 

but,  tlic  notice 

of  grounds  stating  no  residence  in  E.,  the  sessions  confirmed  the  order.     Aftrrwardt,  the  "^ 

pauper  was  removed  from  Af.  to  J?.,  on  the  same  ground  of  settlement  properly  stated.    E. 

appealed,  stating,  as  a  ground,  the  confirmation  of  the  former  order.     Held,  that  this  was  ^ 

conclusive  against  if. 

And,  the  sessions  having  confirmed  the  order  of  removal  to  £.,  considering  the  fomer 
dedsion  not  to  have  been  on  the  merits,  this  Court  quashed  such  order  of  confirmation, 
"  — "••  decision  to  have  been  on  the  merits. 


-r 
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^zonfirmed,  after  hearing  the  case  on  the  merits;  the  Queen*s  Bench. 
^}ourt  being  of  opinion  that  the  appellants  were  not      ^         -^ 
^zoDcIuded  by  the  order  of  last  Easter  sessions :  but  with     ^«  Odxik 
liberty  for  the  appellants  to  state  a  case  for  the  opinion    The  Inhabit. 
^f  her  Majesty's  Court  of  Queen's  Bench,  as  to  whether     Eyxnwood 
mhe  order  was  conclusive  or  not."     The  case  stated  was    "*      ^<»^« 
substantially  as  follows. 

The  paupers  were  removed  on  an  examination  taken 
«n  18th  Augtisi  1842,  which  set  forth  a  settlement  of  the 
-gsaupers  in  Evemoood  and  Barony^  derived  from  William 
^Jlobinson  deceased,  the  late  husband   of  the  pauper 
•Jilargaretf  and  the  father  of  her  five  children,  he  having 
leen  settled  in  the  said  township  by  renting  and  occupy- 
ing a  &rm  from  May  day  1824  to  May  day  18279  pay- 
Tnent  of  50L  a  year  rent,  and  residence.      Notice  of 
appeal  was  given ;  and,  in  the  grounds  of  appeal,  after 
-putting  in  issue  the  alleged  settlement  of  IV.  Robinson^ 
the  further  objections  to  the  order  of  removal  were 
stated  to  be,  *^  that  by  an  order  of  justices,  dated  16th 
September  1841,  the  said  Margaret  Robinson  and  her 
said  five  children  were  ordered  to  be  removed  from  the 
township  of  St.  Helen's,  Auckland,  in    the    county  of 
Durham,  to  the  said  township  of  Middlestone^  and  their 
settlement  adjudged  to  be  in  the  latter  township ;  and 
that  the  said  order  of  removal  was,  on  5th  Ap^il  in  this 
year,  at  the  general  quarter  sessions  for  the  county  of 
Durham,  confirmed  on  appeal,  subject  to  a  case,  which 
case  had  been  since  abandoned  by  Middlestone;  and 
therefore  the  judgment  of  quarter  sessions  remained 
unreversed,  and  was  in  full  force  and  effect.    And  that, 
no  settlement  having  been  gained  by  the  paupers  in  the 
appellant  township  since  the  last  mentioned  order  of 
removal,  nor  any  such    subsequent  settlement  being 
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alleged  in  the  order  and  examinations  now  appealed 
against,  it  was  not  lawful  to  remove  the  said  paupers^ 
or  any  of  them,  from  Middlestone^  to"&c.;  but  their 
settlement  '^  must  be  taken  conclusively  still  to  be^  and 
now  is,  in  your  said  township  of  MiddUstone^  And  that 
the  settlement  of  the  said  Margaret  Robinson  and  her 
said  five  children,  and  every  of  them,  was^  at  the 
general  quarter  sessions  of  the  peace  in  and  for  the  said 
county  of  Durham^  holden"  &c.  (4th  JfyrU  184SX 
*^  adjudged,  on  appeal,  by  the  said  court  of  general 
quarter  sessions,  to  be  in  your  said  township:  which 
said  finding  and  adjudication  remains  unreversed"  &c.: 
allegation,  that  the  paupers  had  gained  no  settlement 
in  the  appellant  township  ^<  subsequently  to  the  settle- 
ment then  and  there  found  and  adjudged  to  be  in  your 
said  township." 

On  the  trial  of  the  appeal,  the  respondents  called 
witnesses,  who  proved  all  the  facts  necessary  to  support 
the  settlements  of  William  Robinson  and  the  paupers, 
as  stated  in  the  examination.  On  the  conclusion  of  the 
respondents'  case,  the  appellants,  in  the  first  instance^ 
contended  that  the  judgment  of  the  Easter  quarter 
sessions  was  conclusive  proof  of  the  paupers  being  then 
settled  in  Middlestoncj  as  stated  in  the  grounds  of  ap- 
peal :  the  circumstances  of  which  judgment  were  as 
follows. 

By  order  of  justices  of  16th  September  1841,  the  said 
Margaret  and  her  said  five  children  were  removed  from 
St.  Helen\  Aucklandy  to  Middlestone,  on  an  examinatioD 
setting  forth  a  derivative  settlement  of  the  paupers  in 
Middlestone,  by  reason  of  a  setdement  having  been  ob- 
tained by  tVilliam  Robinson  in  that  township  by  hiring 
and  service,  whilst  unmarried,  in  the  year  182S.     Mid- 
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dlnione  appealed.     The  grounds  of  appeal  admitted   a«em*«  Bench. 

the  settlemeat  of  W.  Bobinson  by  hiring  and  service,       L |£ 

but  alleged  "  that,  after  the  huring  and  service  of  the     The  Quun 

said  fVmjR.  to  Thomas  Dodgsan^  as  stated  in  the  ex«    The  Inhabit- 
ants of 
amioation  in  this  case,  to  wit  in  the  year   1824,  h^      Eyawwooo 

rented  a  fiurm  and  premises,  situate  at  or  near  TofthiUj  ^^^''^ 

in  the  township  of  Evcmoood  and  Barony j  in  the  said 

county,  from  Mr.  Thomas  Dickenson  and  others,  at  the 

irent  of  SQL  or  thereabouts,  and  occupied  the  same, 

cinder  such  renting,  from  the  ISth  day  of  May  1824  to 

"fche  ISth  day  of  May  1825,  and  paid  the  rent  for  the 

same;  and  the  said  fF.  R.  also  rented  and  occupied  the 

said  farm  from  ISth  Men/  1825  to  13th  May  1827,  and 

pidd  the  rent,  and  was  also  assessed  to  and  paid  iiie 

poor  rate  due  for  the  same  farm,  during  the  whole  of 

mhe  time  he  rented  such  farm  as  aforesaid.     This  appeal 

Isetween  Middlestone  and  SU  Helen%  Auckland^  came  on 

for  trial  at  the  Durham  quarter  sessions,  Easter  1842, 

^hen,  the  settlement  alleged  by  the  respondents  being 

Emitted,  they  objected  to  the  grounds  of  appeal,  that 

they  were  defective   in   not  stating  any  residence  by 

William  Robinson  in  respect  of  the  settlement  alleged 

to  have  been  gained  by  him,  by  renting  &C.9  in  Even- 

TBOod  and  Barony;  and,  therefore,  that  the  appellants 

could  not  be  heard  in  support  of  that  alleged  settlement 

The  sessions,  after  argument  by  counsel,  being  of  this 

opinion,  confirmed  the  order  of  removal,  with  leave  to 

the  then  appellants  to  state  a  case.     But  they,  instead 

of  proceeding  with  the  case,  notified  the  abandonment 

thereof  to  Si.  Helen^Sj  Auckland^  and  obtained  the  first 

mentioned  order  of  removal  to  Evenwood  and  Barony. 

The  sessions  were  of  opinion  that  their  judgment  of 

the  preceding  Easier  sessions,  confirming  the  order  of 
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rolutne  IIL     removal  from  Si.  HelerCsy  AticUand^  to  MidHesUme^ 

_j^ '}  _  not  a  judgment  on  the  merits,  and  that  the  respondei 

The  Qu««N     Q,j  tije  present  appeal  were  not  concluded  thereby. 

appellants,   thereupon,   called  witnesses  to  rebut  tC 
alleged  settlement  of  W.  Robinson  in  their  townshi 
The  evidence  being  closed  on  both  sides,  the  sessio 
confirmed  the  order,  but  granted  the  appellants  a  c 
upon  the  pohit,  whether  the  Court  were  right  in  holdi 
that  their  judgment  of  the  preceding  Easter  sessi 
was  not  conclusive  proof,  in  the  present  appeal,  agaii 
the  order  of  removal  of  the  same  paupers  from 
dlestone  to  Evenwood  and  Barony^  and  of  their  sett 
ment  being  in  Middlestotie  at  the  date  of  the  said  oi 
fo||  their  removal  to   that   township  from  St.  HeU 
Auckland. 

If  the  Court  should  be  of  opinion  that  the  sessi< 
were  right  in  holding  that  their  said  judgment  was 
conclusive,  the  order  of  sessions  was  to  be  confirm( 
otherwise  the  order  of  removal  now  appealed  a] 
to  be  quashed. 


aie 
ns 

■st 

.  e- 
er 


Granger  in  support  of  the  order  of  sessions, 
first  appeal  was  decided,  not  on  the  merits,  but 
formal  defect  in  the  statement  of  grounds  of  app^^^'* 
The  rule  as  to  this  is  the  same,  whether  the  order' 
quashed  for  a  formal  defect  in  the  examination  or    ^ 
appeal  be  dismissed  for  such  a  defect  in  the  statem  ^ 
of  grounds :  the  only  distinction  between  the  eSkcXs^ 
decisions  quashing  or  confirming  the  orders  is  as  to  ^ 
parties  who  are  bound,  when  such  decisions  are  bind^ 
at  all.     An  order  dicharged  because  the  paupers 
not  chargeable  will  not  bind,  even  as  between  the  t- 
[)ari8hes,  ader  chargeability  has  accrued  and  a  fr« 
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""^^er  has  been  obtained;  Bex  v.  Osgathorpe {a) ;  Bex  Queen's  Benck. 
"     ^fheeloei  (b).    So  if  an  order  be  quashed  for  form   _  ^__    '^ 
^T^^  J ;  Bex  V.St.  Andreafs  Holbom  (c).    So  an  order  not     The  Qunic 
J        ^^wing  jarisdiction  does  not  bind,  though  acquiesced    The  inhabiu 
3  Bix  y*  Chiherscoton  {d).     These  cases  were  before     Evivwood 
^"^Xt  ^ic  BW.^.  c.  76.     Since  that  statute  it  was  de-  a*®"^* 

^ed,  in  Begina  v.  The  Justices  of  Carnarvonshire  {e\ 
^*^^«t  this   Court  will  compel  the  sessions  to  hear  an 
^^^i^peal  which  they  have  refused  to  hear  on  a  pre- 
^  ^  ^Dinary  objection  to  the  statement  of  grounds,  if  the 
^^urt  think  the  statement  sufiScient;  which  shews  that 
^  mich  an  objection  is  not  on  the  merits ;  for,  if  it  were, 
"^lie  Court  would  not  interfere.      The  rule  is  laid  down 
l:>y  Parke  J.  in  Begina  v.  Wick  St.  Lawrence  (g).     "  It  is 
^^  general  rule,  that  the  judgment  of  a  court  of  competent 
J  tirisdiction  is  never  final  between  the  parties,  except  as 
'Clo  the  point  on  which  the  Court  has  adjudicated."   Here 
^he  adjudication  on  the  first  appeal  merely  was,  in  sub« 
stance,  that  the  appeal  could  not  be  heard.  {^WiUiams  J. 
*7he  adjudication  confirms  the  order  of  removal.]    That 
Ss  merely  the  result  of  not  hearing.      In  Regina  v.  The 
justices  of  Camarvofishire  {e)  it  was  attempted  to  treat 
^e  decbion  as  a  hearing,  on  the  authority  of  Ex  parte 
£roseley  (^),  but  inefiectually.     It  is  true  that  the  ses- 
sions  decided   rightly   in   Ex  parte  Broscley[h\  and 
wrongly  in  Begina  v.  The  Justices  of  Camarnonshire  (e) ; 
but  the  efiect  of  the  later  authority  is  that  such  a  deci- 
sion, whether  right  or  wrong,  is  not  on  the  merits.     In 
Begina  v.  CUnt  (f )  the  appeal  was  heard,  and  decided 

(a)  Bur.  S.  C  261.     S.  C.2  Stra,  1256. 

(6)  SB.i  C.  511.  (c)  6  r.  R,  613. 

(rf)  8  T.  R.  178.  (<r)  2  Q.  B.  325. 

ig)  5  B.^  Ad.  S^e.  536.  (A)  1  A.  ^  E.  423. 

(i)  NoU (6)  to  Rqgjina  r.  Ljfdeard  St,  Lawrence,  llA.j^E.  624. 
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on  a  variance  between  the  parol  evidence  and  die 
amination.  [Coleridge  3,  How  far  do  you  go?  Sup{ 
the  case  is  called  on  and  your  witnesses  da  not  ai 
or  are  rejected  on  the  voir  dire,  you  are  literally 
heard  on  the  merits:  but  are  you  not  conclude 
That  is  a  hearing :  all  that  is  offered  is  received. 


Ingham  contra.    The  first  decision  was  on  the  mer^f  Cs. 
The  question  at  issue  was  the  then  last  legal  settlein^it. 
The  appellants,  having  failed  in  their  appeal,  are      at 
any  rate  in  no  better  condition  than  if  they  had  svm  l>- 
mitted  to  the  order  without  appealing.     [He  was  then 
stopped  by  the  Court] 


Lord  Denman  C.  J.     This  case  is  very  clear.        ^ 
the  sessions  decide  on  a  mere  matter  of  form,  they  Jon^T 
make  an  entry  to  that  effect,  or  it  may  be  shown     '^^ 
evidence.     But  here  the  appellants  were  heard  on  ^1^*^ 
they  chose  to  bring  forward.      In  Regina  v.  The  «/^^^*" 
tices  of  Lancashire  (a)  we  held  that  we  would  not  condX^ 
the  sessions  to  make  a  special  entry  that  the  deci^^*" 
was  on  a  point  of  form.     That  is  consistent  with     ^^^^ 
present  decision.      The  courts  of  quarter  session^       '° 
counties  are  not  like  this   Court:    different  memt>^'^ 
frequently  constitute  them  at  the  successive  sessic^^^^* 
and  one  sessions  might  consider  that  to  be  subst^-^^ 
which  a  previous  sessions  had  considered  to  be  f(^^^ 
It  woulH  be  very  dangerous  if  we  were  to  force  the  ^ 
sions  to  do  more  than  say  that  they  confirm  or  qi^ 
the  order. 


(a)  Antd,  p.  367. 
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W11.LIAMS  J.  (a).     I  am  of  the  same  opinion.     The  Qumh**  Sench. 
ssions  came  to  a  decision  on  the  question  of  settle-      ^        *-^ 
ent.     I  do  not  understand  how  far  Mr.  Granger  is     '^**«  Qu«ik 
«paced  to  go:  his  argument  seems  to  be  that,  unless    The  inhabit- 
toessses  be  actually  heard,  the  appeal  is  not  heard.  Etxxwood 

and  Bakokt 

Coleridge  J.  Mr.  Granger  puts  the  question  on  the 
jrfat  ground,  if  he  could  sustain  that  ground:  he  con- 
ids  that  the  decision  was  not  on  the  merits  but  on 
rm.  I  think  it  was  on  the  merits,  as  all  decisions  are 
lich  are  made  after  receiving  all  that  can  be  legiti- 
aitely  ofiered.  If  the  sessions  reject  what  they  ought 
admit,  and  refuse  to  hear,  that  of  course  is  not  a 
iaring.  But,  if  they  reject  only  what  ought  not  to  be 
Imitted,  the  party  who  has  failed  to  produce  admissible 
atter  cannot  say  that  the  decision  was  therefore  not  on 
le  merits*  The  difficulty  put  by  my  brother  Williams 
innot  be  got  over :  Mr.  Granger  could  not,  according 
I  his  argument,  shew  where  he  would  stop.  The  true 
ne  is  very  distinct. 

Order  of  sessions  quashed  (b), 

(a)  Poiteton  J.  was  absent. 

(6)  See  the  preceding  and  following  cases,  pp.  342  to  406. 
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ivt^II!^'i8th,         T^^  Queen  against  The  Inhabitants  of 
1843.]  Charlbury  and  Walcott. 

On  appeal         f)^  appeal  against  an  order  of  two  justices,  by  whicltcilrsch 
of  removal  from  Elizabeth   Wright^  widow,  and  her  four  childreD,^  flrKso, 

C.  to  B,,  the 

ground  of  ap-    woTc  removed  from  the  township  of  Charlbury  and  WoI'^'^'sbI. 
^mer^rderof  ^otl  to  the  parish   or  township  of  Bloxham^  both  inrKmin 
to^sThad^n    Oxfordshire^  the  sessions  quashed  the  order,  subject  Ul^^Mo 
quashed  on^  ^^  Opinion  of  this  Court  on  the  following  case, 
of  the  present         fhe  first  of  the  Several  crrounds  of  appeal  was:  Tliiil  ■  ■  iil 

appeal,  it  was  °  ^^ 

shewn  that  the    a  former  order,  made  by  &c,  two  justices  of  CXr/ETxf-^Sfesf- 

firstorderhad        .         ,         .         ,  *   ^      .  ^ 

been  quashed  shtre^  beanng  date  15th  October  a.d.  1842,  for  removin^^  «3g 
aminaUon  did"  E.  W.^  and  her  four  children,  from  Charlbury  and  Wal^^^mlr 
date^f  die  birth  ^^  ^^  Bloxham^  was  quashed  by  the  quarter  sessions  fa^zafbr 
huIbLid!"^n  ^^^  county  of  Oxford^  on  Monday^  2d  January  1843,  0K«»)n 
Uw  ppwent  ap-  appeal  by  Bloxham  against  such  order  of  removal ;  **  an»  mrmjA 
sions  quashed     which  said  order  of  court  related  directly  to  the  settles -Cle- 

the  second 

order,  subject     ment  of  the  Said  E.  fV.  and  her  said  four  children  o'^^    on 

to  a  case,  which  i 

stated  that  the  the  day  of  the  date  of  the  said  former  order  of  removal .^ek^v&I) 

quashed  be-  which  is  the  Same  settlement  now  in  question  betweej^^jeen 

Son!^on^  the  parties  to  the  present  appeal;  and  it  is  therefonK^=3?bre 

aiou'hfSe  binding  and  conclusive  between  them,  so  far  as  respect  ^^^^ 

omission  ma-  the  place  of  the  last  legal  settlement  of  the  said  E.  ffr^      ^* 

tenal.  .       *^  o 

This  Court     and  her  said  four  children;  it  not  appearinir,  on  tfcC*   ^"^ 

confirmed  the  ^^  *^'  ^, 

second  order  of  copy  of  the  examination,"  that  the  pauper  E.  W.  his  ^rSiias 
ground  bein^     done  any  act  to  gain  a  settlement  subsequent  to  the  AaM^^^^^^ 

shewn  on  which      r  <.i-     r  j  r  i 

their  finding,  as  ^^  ^°®  former  order  of  removal. 

tok!^^*th€  ^"  ^^  ^^^^^  of  the  present  appeal,  it  appeared  that       -=•  * 

finta°*w^^^    former  order  of  removal  had  been  made,  and  quashe^^  ^^ 
could  be  treated  on  appeal,  as  Stated  in  the  ground  of  appeal  above  s*^^^ 
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out :  but  that  such  former  order  had  been  quashed  upon  Queen's  Bench. 
an  objection,  taken  in  the  grounds  of  appeal,  that  the      '-         '-^ 
examination  on  which  the  order  was  founded  was  in-     T**  Qu"m 

V. 

sufficient,  in  not  statinir  the  date  of  the  birth  of  the    The  Inhabit- 

®  ants  of 

pauper's  husband ;  which  omission  the  court  of  quarter     Charlburt 
sessions    (afler  hearing  counsel)  held  to  be  material, 
aod  therefore  quashed  the  order  without  hearing  any 
evidence,  or  further  going   into   the  case.     On  the 
trial  of  the  present  appeal,  a  witness  was  tendered  to 
prove  ^*  that,  at  the  hearing  of  the  former  appeal,  the 
order  of  removal  was  quashed  upon  a  preliminary  ob- 
jection to  the  sufficiency  of  the  pauper's  examination, 
and  that  the  merits  of  the  case  were  not  gone  into:" 
but  the  sessions  held  that  such  evidence  would  not  alter 
their  decision ;  and  thereupon,  after  hearing  counsel,  they 
quashed  the  present  order  of  removal,  subject  to  the 
opinion  of  this  Court,  ^*  whether  the  judgment  quashing 
^e  former  order  of  removal,  under  the  circumstances 
sbove  stated,  was  conclusive  between  the  parties,  so  as 
^o  preclude  the  respondents  from  removing  the  paupers 
sgain  upon  a  fresh  order,  founded  upon  an  amended 
examination  which  supplied  the  omission  in  the  former 
«ne." 

According  to  the  view  to  be  taken  by  the  Court  of 
Queen's  Bench,  the  order  of  sessions  was  to  be  con- 
firmed or  quashed,  as  the  Court  might  direct. 

H.S.  Keating  and  Pigott  in  support  of  the  order  of  ses- 
sions. The  first  order  was  conclusive  between  the  two 
parishes.  Regina  v.  Eveiiwood  and  Baroni/  (a)  is  pre- 
cisely in  point,  except  only  in  the  circumstance  that  the 
question  arose  there  on  the  statement  of  grounds  of 
appeal  in  the  first  order,  but  here  on  the  examination. 

(a)  Antd,  p.  S70. 
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V. 

Tbelnhabit- 

mntsof 

Chaelburt 

and  Wa&cott. 


But  the  same  principle  applies  to  both ;  Beg^  ▼. 
Ville  {a\  Begina  v.  Old  Sifviford  (b).    The  materialitjnCr^ 
of  the  omission,  here,  to  furnish  the  date,  was  a  qnestiomr^ 
for  the  sessions  on  the  first  appeal;  and  they  decided^! 
and  rightly,  that  the  omission  was  material.    Begina  Y.-n^ 
Clint  (c\  which  turned  upon  an  examination,  shews -v 
that  such  a  decision  is  conclusive  on  a  second  appeal. 
There  a  wrong  date  was  given ;  here  none  is  given,  whidrC^scil 
is  at  least  as  material  a  defect.     In  Begina  ▼•  Ckwrd^r^Ki 
Knaoole  {d)  the  respondents  quashed  their  own  order  ar.^rtf 
sessions,   having  found  that  the  examination  was 
fective ;  and  it  was  held  that  this  bound  them  on  i 
appeal  against  another  removal.     The  first  dedsion  or 
the  sessions  was  absolute  against  the  removabili^  to  i 
appellant  parish ;  therefore,  according  to  the  prindpl^^ 
explained    in   Bex    v.    Osgaihorpe  {e\   the   pauper  i^^ 
irremovable  thither,  no  new  settlement  being  set  up^^ 
That  is  consistent  with  Bex  v.  fVick  St.  hamrence  {j^^^^ 
The  appellants  here  were  put,  on  the  first  appeal, 
negative  only  the  material   facts  on  the  examinatio 
which  could  be  disproved :  but  the  examination  shev 
nothing  which  it  was  necessary  to  negative :  the  ordei^^ 
therefore  was  conclusively  quashed.      The  appellant!^ 
had  no  means  of  doing  more  than  they  did.     If  the  ses^-^ 
sions  had  held,  on  the  first  appeal,  that  the  examinatioi^ 
was  sufficiently  particular,  that  would  have  bound  the 
appellants  afterwards. 


Kelly  and  fValesby^  contra.     The  first  appeal  was  dc 
cided  on  a  preliminary  point,   as  in  Begina  v.  77 


(a)  1  Q,  B.  82S.  (6)  2  Q.  B.  513. 

^^-•«»  (b)  to  Re^a  v  L^ard  St,  Laurtnce,  11  ^.  jr  £  68^ 
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'isiices  cf  Carnarvonshire  (a) :  here,  therefore,  as  in  that  Q^emU  Bench. 
Lse,   the  decision  was  not  final.     The  evidence  was  not      ^         '-^ 

»ird  on  tbe  first  appeal :  the  merits  have  never  been  the  '^^  Qo««k 

biect  of  decision  at  all.    [Coleridge  J.   You  take  too  The  inhaWu 

ants  of 

"oad  a  ground :  surely  you  may  have  been  heard  con-     Charlbuey 

dsively,  though,  by  your  own  default,  the  merits  have 

It  been  discussed ;  as  if  you  do  not  bring  your  wit- 

tsses*     Patteson  J.    I  do  not  see  precisely  what  is  the 

eaning  of  the  words   "  merits "  and   **  form."]     In 

egina  ▼.  Eoenwood  and  Barony  {b)  the  appellants  had 

losen  their  own  ground :  and  it  turned  out  that  they 

wld  not  maintain  it.     They  failed,  therefore,  on  the 

5ry  question  raised.     But  here  the  settlement  is  to  be 

lUecrted  from  what  the  witness  states  on  examination : 

1  that  the  sessions  do  is  to  find  that  he  has  made 

1  omission  which  precludes  them  from  inquiry.    Rex 

.  JVheelock  (c)  shews  that  the  grounds  of  a  former  de- 

ision  may  be  inquired  into.     It  is  now  more  important 

lan  ever  to  limit  the  effect  of  decisions  on  objection  to 

xaminations,  because  the  late  cases  shew  that  a  remov- 

3g  parish  cannot  insist  upon  abandoning  its  order  on 

iiscovering  the  objection  (d\  and  that  the  sessions  can- 

lot  be  compelled  to  make  a  special  entry  (e). 

Lord  Denman  C.  J.  The  object  of  the  legislature  and 
dF  this  Court  has  been  to  insure,  as  far  as  possible,  a  free 
and  true  communication  between  the  parties.  Unfor- 
tunately, the  disputes  upon  these  subjects  have  led  to  the 
LDcarring  of  great  expense.  Here,  an  examination  has 
been  sent  by  the  respondents  to  the  appellants,  which, 

(a)  2  0.^.  325.  (Jb)  Ant^,  p.  370. 

(c)  SB.^C.  511. 

(d)  Re^na  t.  Townstal,  and  Regina  v.  Stai/ley,  ante,  p.  357. 
(t)  JUgbM^n,  The  Justioet  cf  LanctuMre,  antd,  p.  367. 
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the  appellants  say,  is  insufficient  to  give  them  the  fall  b 
tory  of  the  matter,  by  reason  of  the  omission  of  a  da^ 
The  date,  indeed,  is  not  necessarily  essential  to  the  settle 
ment ;  but  possibly  it  may  be  essential  to  shewing  UiC^ 
history  of  the  case.  The  respondents  had  a  discretioi^ 
Nothing  was  more  easy  than  to  abandon  the  first  ordei 
and  proceed  to  make  a  new  one  on  a  sufficient 
amination.  It  is,  indeed,  now  argued  that  they 
unable  to  do  so,  because  the  appellants  might  ha' 
compelled  them  to  go  on,  by  entering  the  appeal  far 
purpose  of  getting  costs*  That  has  nothing  whatev^ 
to  do  with  the  question.  If  the  respondents  were  li 
to  any  costs  in  consequence  of  the  steps  which  tho^ 
had  taken,  they  might  have  offered  to  pay,  or  to  rel 
the  amounL  If,  by  not  doing  so,  they  withheld  t 
costs,  it  is  their  own  fault  that  they  thus  obliged 
appellants  to  go  on.  They  cannot,  in  such  a  case, 
that  they  were  compelled  to  go  to  the  sessions.  1 
do  go  thither;  and  they  take  their  chance  of 
judgment  which  the  sessions  may  form  on  the  qua 
tion,  whether  or  not  the  examination  gives  sufficia 
information.  The  order  of  removal  is  there  quashfl 
because  the  sessions  think  the  omission  material, 
the  respondents  remove  again  to  the  same  parish, 
upon  the  appellants  shewing  the  former  decision, 
respondents  require  the  sessions  to  hold  that  not  bic 
ing.  The  sessions  refuse:  and,  rightly  or  wrong 
form  their  opinion.  They  say  that  the  evidence  offei 
would  not,  if  received,  induce  them  to  hold  the  for 
order  not  conclusive;  they  therefore,  in  efiect,  dec--  -^^ 
upon  assumption  of  the  facts  to  be  shewn  by  sc^^  ^^ 
evidence.  They  say,  we  have  adjudged  before  on  c^^^'- 
matter,  upon  the  merits :  they  do  not  ask  us  whether  tB^'  ^f 
have  done  so  or  not    But  then  they  ask  us  whether  tM^^J^ 


;mA* 


ve 
le 
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^re  now  right  or  wrong  in  acting  on  Ihat  assumption.   Queen^s  Bench. 
"We  do  not  know  whether  they  are  right  or  wrong  in      ^         -J 
^heir  interpretation  of  the  first  decision ;  we  give  them     '^®  Qdkim 
^:redit  for  being  right.     I  think  we  ought  to  abide    TheinhaWt- 
%7  Megina  v.  Evenwood  and  Barofiy(a)j  and  to  teach     Charlburt 
^parishes  that,   if  they   bring  a  case  before  the  ses* 
sions,  they    must  be  bound   by  the  decision.     The 
^lecision  here  may  well  have  been  on  the  merits,  be- 
^<:ause  the  defect  in  the  first  examination  may  have 
disabled   the   appellants   from   obtaining    the    know- 
ledge to  which  they  were  entitled.     Regina  v.   The 
Justices  of  Cartianxmshire  {b)    has    been    referred  to, 
where  we  granted  a  mandamus  to  compel  a  hearing. 
We  have  always  interfered  where  the  sessions,  on  a 
preliminary  objection  which  we  considered  ill  founded, 
have  refused  to  hear.    The  sessions  were  there  clearly 
mistaken  in  holding  that  the  statement  of  grounds  of 
appeal  did  not  convey  sufficient  information.     It  is 
said,  and  truly,  that  we  cannot  call  a  decision  on  such 
a  point  either  a  decision  on  the  form  or  one  upon  the 
merits :  the  words  do  not  convey  a  correct  distinction. 
I  cannot  here  feel  that  the  conclusion  to  which  the 
sessions  have  come  is  unsound:  and,  therefore,  I  see 
no  reason  for  disturbing  it. 

Patteson  J.  Many  cases  have  been  cited,  upon 
which  nice  points  have  been  raised.  It  is  said  that 
much  litigation  has  been  occasioned  by  our  decisions  on 
this  act :  but  I  should  like  to  know  what  the  effect  has 
been  upon  the  number  of  appeals.  Be  that  as  it  may, 
I  take  it  to  be  quite  clear  that,  where  the  sessions  quash 
an  order  of  removal  without  making  a  special  entry, 

(o)  Ant^,  p.  370.  {b)  2  Q.  B.  325. 

VOL.  III.   N.  S.  C  C 
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Vokau  JIL  parties  may  afterwards  give  parol  evidenpe  as  to  the 

^        '•*  ground  of  the  decision.     If  it  can  be  shewn  that  the  de- 

The  Qunx  cisiou  was  upon  a  particular  point,  and  new  matter  has 

The  Inhabit,  since  arisen  (as  in  Rex  ▼.  ffkeelock  {a)j  where  the  order 

ants  of  ^  ^ 

CiiAiiLBuaT     was  quashed  because  the  pauper  was  not  chargeable^  and 
another  order  was  obtained  afterwards),  the  former  de- 
cision is  not  conclusive  as  to  such  new  matter.   Bot  here 
there  was  no  fresh  ground  of  removid.    The  first  order 
was  quashed  on  a  ground  which  the  sessions  then  held  to 
be  material,  as  is  now  expressly  found :  we  cannot  enter 
into  the  question,  whether,  on  the  first  appeal,  the  ses- 
sions were  right  or  not  in  so  holding.     Then  a  aeoood 
order  of  removal  is  obtained,  the  respondents  determin- 
ing to  exercise  their  right  of  shewing  on  what  ground  the^ 
first  decision  was  made.     They  accordingly  go  U>  trial : 
and  the  sessions  find  that  the  first  decision  was 
because  the  sessions  then  held  the  omission  to  be 
terial.      The  sessions,   therefore,   now  hold  the  fii 
decision  to  have  been  on  the  merits,  but  ask  os  whethi 
they  are  right  in  coming  to  that  conclusion.     Now^  what 
is  the  matter  in  litigation?     The  same  matter  whick 
was  in  litigation  before,  when  the  sessions  held  the  ex- 
amination  insufficient.'     If  the  sessions,  on  the  first^^^ — • 
occasion,  held   that  the  omission  was  material  in  an^       ^^^ 
essential  point,  that  is  the  same  tiling  as  if  the  appeals     -*" 
had  succeeded   upon  a  defect  in  the  evidence  of  ther^    ^^^ 
respondents,  in  which  case  no  doubt  could  be  raised*         ''^ 
Or  the  case   may   be  considered  as  if  the  appellants^        ^ 
had  admitted  the  facts  alleged  by  the  respondents,  but^ 
denied  that  they  furnished  any  ground  for  the  removal.* 


(a)  5B.  i  C.  511.      And  Vbe  Reghia  v.  JTye,  7  A.  f  E.  TSl.^  ^ 
gina  ▼.  Yeoveletft  8  A.  tj-  J?.  806. ;  Be^a  t.  Berranaibuloe^  p.  400.  posL 
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That  was  the  principle  of  Regina  v.  Evenwood  and  Qt*een*s  jsench, 
Banngf  (a).    A  question  like  the  present  has  very  re-      ^        '■* 
cently  oome  before  me  in  the  Bail  Court  (4);  and  I  at     ^«  ^"» 


first  entertained  an  opinion  rather  different  from  that    ^h®  inhabit- 

■^  ante  of 

which  I  now  entertain.     But  B^ina  v.  Evmwood  and     Cbaklbuet 

-,  ,  and  Walcott. 

Baromf  (a)  is  on  all  fours  with  this  case :  and  I  should 
submit  to  that  decision,  even  if  I  felt  a  difficulty  in 
agreeing  with  it  On  consideration,  however,  I  do  quite 
agree  yrith  it.  Wherever  there  is  a  material  omission 
in  an  examination,  and  the  order  of  removal  is  quashed 
for  that,  there  is  a  deci«on  on  the  settlement  itself.  It 
is  quite  different  from  a  decision  on  a  preliminary  point 
of  form. 

Williams  J.  I  am  of  the  same  opinion.  When  an 
order  of  removal  is  quashed,  that  is  conclusive,  as 
between,  the  same  parties,  till  some  change  takes  place. 
It  is  a  mistake  to  suppose  that,  when  an  order  of  re- 
moval is  quashed  because  there  is  no  chargeability,  that 
is  a  decision  only  on  a  point  of  form.  For,  if  the  order 
be  then  quashed  because  there  has  been  no  relief,  the 
ground  of  decision  is  that  there  was  no  right  to  remove : 
and,  if  relief  be  given  afterwards,  a  removal  is  allowed, 
not  because  the  first  decision  was  on  a  point  of  form, 
but  because  there  are  new  facts.  Here  the  question 
arises  whether  the  first  order  was  quashed  on  form 
or  on  the  merits.  Now  what  are  we  to  understand  by 
a  hearing  on  the  merits?  We  shall  fall  into  great 
difficulty  unless  we  consider  that,  wherever  a  case  is 
entered  into,  it  is  heard  on  the  merits.  Where  else  are 
we  to  stop  ?    Are  we  to  say  there  must  be  a  dozen  wit* 

(a)  Ant^,  p.  S70. 

{h)  Sm  ExpaHe  Oveneers  ofAckworthj  P>  S97.  note  (a),  post. 
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Foittme  ITT.    nesses  heard,  or  a  score  ?    If,  therefore,  a  case  is  heard, 

jj__  I  ^®  "^t  understand  how  it  can  be  decided  on  a  point 

The  QoKKN     of  form.     Here  the  case  was  called  on :  and,  by  reason 
The  Inhabit-    of  an  alleged  defect  in  the  examination,  the  sessions  pre- 

ants  of 

Charlbuet  vented  it  from  going  farther.  The  proceeding  b  some- 
what analogous  to  a  nonsuit :  but,  where  a  plaintiff  b 
nonsuited,  has  he  not  been  heard  ?  I  agree  that,  where 
the  sessions  decide  upon  a  matter  which  b  willun  their 
province,  we  ought  not  to  enquire  whether  the  dedsion 
b  rightly  grounded.  The  first  decision,  then,  was 
on  a  hearing:  and,  that  being  so,  what  can  I  say  but 
that  the  hearing  was  on  the  merits  ?  That  b  conclusive^ 
unless  a  new  state  of  facts  has  arben. 


Coleridge  J.  I  am  of  the  same  opinion.  Some 
the  arguments  used  at  the  bar  suggested  to  roe  the 
same  considerations  ns  those  which  my  brother  PoUetom 
has  expressed.  It  is  very  easy  to  say  that  many  nl 
points  are  now  litigated  here  on  appeal  against  orders 
of  removal :  but  the  practical  question  is,  whether  thei 
are  not  fewer  appeals,  from  the  preciseness  which 
been  required;  whether  parties  do  not  now  find  il 
useless  to  go  to  sessions,  because  it  appears  that  they 
have  not  given  sufficient  information  to  entitle  them — 
to  prove  their  cases.  The  antagonbt  either  says  that-^ 
this  has  not  been  done,  or  he  says  that  the  case  b 
clearly  stated,  but  that,  admitting  it  as  stated,  it  is  not 
enough.  That  is  the  result  of  a  literal  interpretation  of^ 
the  statute.  Whether  that  which  the  statute  requires  has 
been  complied  with^  the  sessions  are  to  judge*  When 
they  decide  on  this,  it  is  just  the  same  as  if  they  heard 
all  the  case.  If  they  think  that  the  examination  does 
not  give  sufficient   information,  that,  as  my   brother 


and  Walcotxi 
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PaUeson  says,  is  in  truth  a  decision  on  the  ground  of  Qiueeid  Bench. 
defect  of  evidence.    But  that  is  a  decision  on  the  merits.      ^        '-^ 
No  doubt  there  may  be  cases  where  the  sessions  ira-     "^^  Qumk 
properly  refuse  to  go  into  the  point:  then  a  mandamus    Theliibia>iu 

ants  of 

may  be  applied  for,  which  has  repeatedly  been  done  Chaelboet 
with  success.  But  that  is  not  the  case  here.  The 
sessions  have  decided  that  the  examinations  do  not  con- 
tain enough  to  entitle  the  respondents  to  prove  their 
case.  A  second  order  is  made ;  and  against  that  there  is 
produced  the  first  order,  which  is  prima  facie  conclusive 
between  the  parties.  Then  the  respondents  pray  to 
be  allowed  to  shew  the  ground  on  which  the  first  deci- 
sion was  founded.  The  sessions  do  not  refuse,  but 
hear  the  point.  Still,  on  that,  they  had  to  decide 
whether  the  first  decision  was  on  the  merits ;  and  they 
decide  that  it  was.  They  now  ask  us  whether  they  were 
right  in  doing  so.  We  cannot  say  that  they  were 
wrong :  no  particular  circumstances  are  shewn  enabling 
us  to  do  so.  Many  cases  may  be  suggested  in  which  what 
at  first  looks  like  form  will  be  merits.  Here  the  ground 
of  the  first  decision  was  that  a  date  was  not  stated. 
That  may  easily  be  supposed  not  material :  but  it  may 
be  cardinal ;  it  may  afiect  the  legitimacy,  the  priority  of 
a  settlement  at  another  place,  or  the  ability  of  the  op- 
posite party  to  inquire  into  the  facts.  Then  how  can  we 
take  on  ourselves  to  say  that  the  sessions  were  wrong  ? 
We  have  not  the  materials  for  doing  so,  and  must  pre- 
sume them  to  be  right. 

Order  of  sessions  affirmed  (a). 

(o)  See  the  preceding  and  following  cases,  pp.  342  to  406. 
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[saiwdmf.  The  Queen  against  The  Inhabitants  of 

November  IStb,  tt- 

184S.]  lilNGSOLEBE. 

A  pauper  was  C\li  appeal  agaiost  an  order  of  two  justioesy  by  which 

removed  firom  \-r 

T.  to  if.,  onan  JVUUom  Webb  and  his  fiunuy  were  removed  from 

stodng  that  tbe  the  parish  of  TTuitchom  in  Berkshire  to  the  parish  of 

had  received^  Kingsdere  in  Hampshire  J  the  sessions  made  an  order, 

Iji^^f  [wo  reciting  the  appeal,  and  adding  that,  ^  opon  reading  the 

y*^  d*A*"*  o*^^r"  of  removal,  and  **upon  hearing  coanad  for  and 

which  took  on  behalf  of"  the  respondents  and  appellants,  **it  ap- 

placeatr.    JT.  ^  -rr-"      ^  '"T" 

appcdied  on  the  peared  unto  this  Court  that  the  examination  of  the 

ground  that  the 

time  of  relief  paupcr  and  Other  persons,  annexed  to  the  order  made 

The  sessions  by  the  Said  two  justices  for  the  removal  of  the  said 

order  on  this  paupcrs,  is  insufficient:  it  is  therefore  ordered  and  ad- 

SJT^^^"  J"^g^  ^y  *®  ^"^  ^'^  ^^^  ^^^^  ^f  *^  ^^  two  jua- 

thatitwasnot  ^^^^  \^  quashcd,   but  not  on  the  merits:   and  it  is 

quashed  on  the  * 

merits;  subject  hereby  quashed  accordingly:  and  it  is  fiuther  ordered 

to  the  opinion 

of  this  Court,  that  a  special  case  be  stated  for  the  opinion  of  Her  Ma*- 

whether  the  in-  ,         %    ^  n  r^  *     -r^        %  -wwr         •  i      « 

sufficiency  was  jcsty  s  Couft  of  Qucen's  Bcuch  at  WestnunsUTi  whether 

or  a  qutetion™  ^^  insufficiency  of  the  examination  of  the  pauper  is  a 

°  Heid^t,  defect  of  form  or  a  question  of  merits." 
upon  these  The  case  set  out  the  examinations.     The  only  part 

facts,  the  Court  ^  •^ 

could  not  de-  now  material  was  the  examination  of  Thomas  Weib,  the 

cide  that  the 

sessions  were  pauper's  uuclc,  who  Stated  that  his  late  brother  Alex^ 

wrong  or  right 

in  making  the  atider  Webby  the  father  of  the  pauper,  was  a  parishioner 

and  the  order  of  the  parish  of  KifigscUref  "  of  which  he  also  received 

affi'iTOd!"  ^"^  relief  for  upwards  of  two  years  previous  to  his  death, 

which  occurred  in  the  parish  of  Thaichamf  where  he 

then  resided." 

The  case  then  set  out  the  grounds  of  appeal,  among 
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The  Quxxir 

T. 

The  InhabiU 
antiof 

KtVOfCLIftC 


^^nrhich  it  was  stated :  That  the  order  of  removal,  and   Quem*s  Bmeh. 

I  examinationsy  were  bad  on  the  faces  thereof    And,      ^        *^ 

rurther,  that  the  said  examinations  were  bad  on  the 

tbereoi^  because  it  did  not  appear,  in  and  by  them 

either  of  them^  at  what  time  or  times,  or  in  what 

3ear  or  years,  the  said  A.  Webb  received  any  relief  from 

JCingsrIeref  nor  from  whom  (if  from  any  one)  he  received 

'i$b%  same.  :  That  the  said  examinations  were  bad  on 

'the  fiu:es  thereof  because  it  did  not  appear,  in  and  by 

.JcOiy  that  the  said  A,  Webb,  ever  received  any  relief  from 

Gngtclere  at  any  time  when  lie  was  not  residing  in  that 

parish.     That  the  said  examinations  were  bad  &c,  be« 

caase  it  did  not  appear,  in  and  by  &c.,  that  the  two 

years,  during  which  it  is  alleged  in  the  said  examination 

of  the  said  Thomas  ffebb  that  the  said  A.  Webb  received 

relief  from  Kingselere,  were  the  two  years  immediately 

previous  to  the  death  of  the  said  A.  Webb. 

At  the  hearing  of  the  appeal,  the  respondents'  counsel 
staled  that  the  pauper,  William  WM^  had  a  settlement 
in  the  appellant  parish  derived  through  Alexander  Webb 
his  father,  whom,  he  stated,  the  appellants  had  acknow- 
ledged to  be  their  parishioner  by  relieving  him  while 
resident  in  the  respondent  parish.  The  appellants  re- 
lied upon  their  grounds  of  appeal,  and  objected  that  the 
respondents  wefe  not  entitled  to  go  into  evidence  of  that 
head  of  settlement,  inasmuch  as  the  time,  at  which 
Alexander  Webb  was  supposed  to  have  been  relieved  by 
the  appellants  while  resident  in  the  respondent  parish, 
had  not  been  stated  with  sufficient  particularity  in  the 
examinations,  and  that  the  examinations  were  on  that 
ground  insufficient  The  Court,  after  hearing  counsel 
for  the  respondents,  adopted  this  view  of  the  case,  and 
quashed  the  order,  without  allowing  the  respondents  to 
c  c  4 


890  Q.B*   [MICHAELMAS  TERM, 

Vokme  III    go  into  their  case,  upon  the  ground  of  the  iDSufficienqf 

.  '"^  _  of  the  examinations  in  that  respect*    But,  at  the  request 

The  QuxBN     of  the  respondents,  and  witli  a  view  to  enable  them  to 

The  lobabit-    obtain  a  fresh  order  of  removal,  the  Court  directed  their 

anuof 

KinoscLEu.    order  for  quashing  the  order  of  removal  to  be  drawn  up 
in  the  form  above  stated. 

The  question  for  the  opinion  of  the  Court  was,  whe* 
ther,  under  the  circumstances  above  stated,  the  sessions, 
were  not  bound  to  quash  the  order  of  removal  abso^ 
lutely,  inasmuch  as  they  had  decided  that  the  examin-* 
ations  on  which  it  was  founded  were  insufficient;  oir 
whether  such  insufficiency  of  examinations  was  mere 
defect  of  form.     If  this  Court  should  be  of  opinion  that 
the  insufficiency  of  the  examinations  was  mere  defect  of 
form,  the  entry  of  the  sessions  was  to  stand ;  otherwise 
the  order  of  removal  be  quashed  absolutely. 

Tyrmhitty  in  support  of  the  order  of  sessions.  Regina 
V.  Charlbury  and  Walcott  (a)  in  effect  disposes  of  this 
case.  The  sessions  have  held  that  their  decision  does 
not  affect  the  merits:  this  Court  will  not  interfere:  it 
has  not  the*  means  of  deciding  which  the  sessions  pos* 
sessed.  They  have  explained  their  own  meaning,  as 
has  frequently  been  recommended  by  the  Court.  (He 
proceeded  to  refer  to  Regina  v.  Directors  tf  Bright- 
helmslon  Poor  (6),  and  was  then  stopped  by  the  Court). 

Carrington  and  Bros^  contra.  The  decision  in  Regina 
V.  Charlbwy  and  Walcott  {a)  is  against  the  order  of 
sessions.  The  Court  there  held  a  decision,  like  that  in 
the  present  case,  to  be  on  the  merits.  [Lord  Den^ 
man  C.  J.     How  can  there  be  any  general  holding  of 

(a)  AnU,  p.  878.  (6)  AiiU»  p.  848, 
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T. 

The  Inlubit. 
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thA.^  sort?  We  have  not  the  means  of  deciding.  Co/e-  Queen's  Bench 
ri^S^"  J.  We  did  not  say  that  a  contrary  decision  there  ^  -^ 
^^>^a.ld  have  been  wrong:  we  do  not  know.]  The  ses- 
s^^>K^s  shew  that  they  thought  the  time  material  here; 
^Is^  they  would  not  have  quashed  the  order  at  all. 
[I^-'Ord  Denman  C.  J*  As  an  abstract  proposition,  neither 
^^y  nor  we  can  say  that  time  is  or  is  not  material.] 
X*he  decision  of  the  sessions  is  now  contradictory* 

X^ord  DENBfAN  C.  J.  We  really  are  without  materials 
*^«^  inquiring  into  the  propriety  of  this  decision.  The 
^^ssions  were  the  fit  judges. 

i^ATTESON,    C!oLERIDGE,     and     WiLLIAMS   Js.,     COn- 

^^ir»-ed. 

Order  of  sessions  affirmed  (a). 

(a)  See  Uic  prcccdiog  and  following  cases,  pp.  342  to  406. 


Ex  parte  The  Overseers  of  Pontefract.         j^^^ssd. 

1843.] 

^HE  churchwardens  and  overseers  of  the  township  of  On  notice  of 
Pontefract^  in  the  West  Riding  of  Yorkshire^  entered  an  ordcr^" 
^^^d  respited  an  appeal  at  the  quarter  sessions,  Jtdy  3d,  re^ondint!^ 
^^43,  against  an  order  of  justices  removing  Ann  Auck^  examinations 

insufficient* 
^%ve  the  appellants  notice  that  they,  for  that  reason,  abandoned  their  order,  and  should 
'^^ove  at  sessions  to  quash  the  order  on  a  special  entry,  **  Quashed,  not  on  the  merits;** 
^bat  they  were  ready  to  pay  the  costs  of  maintenance,  and  all  reasonable  costs  incurred 
Vn  the  appeal ;  but  that  all  costs  of  appeal  incurred  in  future  would  be  at  the  respondents' 
peril.     The  appellants  gave  notice  of  trial,  and  attended  the  sessions  with  witnesses.     The 
rtspondents  produced  none,  but  moved  to  quash  the  order  as  above  stated.     The  appel- 
lants claimed  to  iMve  their  witnesses  heard,  or  an  entry  made  either  stating  in  general 
terms  that  the  order  was  quashed,  or  specifying  that  it  was  quashed  for  insufficiency  of  the 
examinations,     'llie  sessions  refused  to  hear  the  witnesses,  quashed  the  order,  and  made 
an  entry,  **  Quashed,  not  on  the  merits.** 

On  motion  for  a  mandamus  to  the  sessions  to  erase  tlie  cntr}',  enter  continuances,  and 
hear  the  appeal. 

Held,  that  the  witnesses  ought  not  to  have  been  heard,  and  that  the  entry  was  right. 
Rule  rafusffd. 
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Vohiine  III.  '■  land  and  ber  children  from  the  parish  of  ISionu^  in  the 
'".^_^*^*-"'-  said  West  Riding  to  PoHUfrad.  On  the  Sd  of  iAgiuf 
Ex  parte      134,3  ^^  p^^ish  officers  of  Tkome  served  the  officers 

Tiie  Overseers  * 

ofPoNTKrftikcr.  of  Ponteft'oct  with  the  following  notice. 

^*  To  the  Churchwardens  &c. 
In  the  Matter  of  an  i^peal  **  &c. 
*'  Whereas,  under  and  by  virtue  of  an  order  of  re- 
moval under  the  hands  and  seals"  &&,  ** bearing  date*^ 
&C.9  ^^  Ann  Auckland "  &c  ^^  were  removed  from  th< 
parish  of  Tkome  aforesaid  to  the  said  parish, 
or  place  of  Ponte/ractj  as  the  place  of  their  last  Iqpi.^ 
settlement.  And  whereas,  since  the  said  removal  and  th( 
entry  of  the  said  appeal  against  the  said  order  of  removal^ 
we  have  discovered  and  are  satisfied  that  the  examinatioiis 
on  which  the  said  order  of  removal  was  granted  are  defec- 
tive and  insufficient  to  support  the  said  order  of  removal 
on  the  trial  or  hearing  of  the  said  appeal :  Now  we,  tbe 
undersigned,  being  the  churchwardens ''  &c.  **  of  the  ^ 

said  parish  of  Thomej  do  hereby  give  you  and  each  and  ^^ 

every  of  you  notice  that  we  have  abandoned,  and  do  ^jx 

hereby  abandon,  the  said  order  of  removid,  and  that,  at  ^^ 

the  next  general  quarter  sessions  of  the  peace,  to  be  ^^ 

holden "  &c.,   ^^  we  shall  apply  to  the  said  court  of  ^ 

quarter  sessions  to  quash  the  said  order  of  removal  upon  ^ 

a  special  entry,  ^  quashed,  not  upon  the  merits.'     And  £ 

we  further  give  you  notice  that  we  are  now  willing  and  ^ 

ready  to  pay  to  you,  the  said  churchwardens  ^  &c.  *<  of 
Pontefractj  all  reasonable  costs  already  incurred  by  yon 
in  the  matter  of  the  said  appeal,  together  with  all  costs 
incurred  by  you  for  the  maintenance  and  support  of  the 
said  paupers  since  the  execution  of  the  said  order  of 
removal.  And,  lastly,  we  further  give  you  notice  that 
all  future  costs  to  be  incurred  by  you  in  prosecuting  audi 


VIL  VICTORIA.!    .       *  593 

Sng  the  said  appeal  will  be  so  iseurred  at  your  own'  Quem*$  Bendk. 

tril.    Dated'' &c    .  I^^^^^'J 

(Siffned  by  the  churdiwardens  and  overseers.)    _^<  pu^ 

^3n  Sepiember  29th,  the  officers  of  Poniefract  served  of  PovrsraACT, 

t>ft^  officers  of  Thome  with  notice  of  trial  for  the  next 

scBBsioiis  (tx>  be  hidden  on  28d  Octciber)^  and  with  notice 

of  ^prcwnds  of  appeal.    The  appeal  came  on  to  be  heard 

m3L  chose  sesricms.    The  notice  of  abandonment  was  ad- 

naided;  and  the  respondents  applied  to  the  Conrt  to 

make  a  special  entry  that  the  order  was  quashed  not 

01:1    the  merits*     Their  counsel  stated,  as  the  ground 

of  dbandoninsnt,  that  the  examinations  were  insufficient 

AS  not  disclosing  any  settlement  in  the  appellant  town* 

^hip,  and  they  said  that  the  notice  had  been  given  as  soon 

^^    die  imperfection  was  discovered.    The  appellants' 

^^oianscl  demanded  to  have  the  appeal  heard  and  their  wit* 

leases  examined,  that  they  might  obtain  a  final  decision 

^^  the  settlement ;  and  claimed  that,  if  the  order  were 

^  hashed  without  hearing,  and  a  special  entry  made,  the 

^^^urt  should  only  enter,  as  the  ground  of  quashing,  that 

^  ^«  examinations  were  found  by  the  respondents  to  be 

^  sufficient  to  support  their  order,  or  that  those  examiil- 

^ions  were  defective,  on  any  existing  ground,  in  respect 

^^T  not  disclosing  sufficiently  a  settlement  in  or  ground 

^^f  removal  to  Poniefract,   Counsel  further  argued  that  a 

T^uashing  under  the  present  circumstances  was  a  decision 

^«uching  the  very  merits  of  the  settlement,  and  that  it 

^roald  be  improper,  when  the  facts  as  above  stated  were 

^11  agreed  upon,  to  make  an  entry  that  the  order  was 

quashed  "  not  on  the  merits."     The  Court,  after  full 

argument  on  both  sides,  held  that  a  quashing,  under 

the  circumstances  stated,  was  a  decision  on  the  merits, 

and  that  no  such  special  entry  ought  to  be  made; 
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Volume  III.  but,  finding  that  the  practice  of  the  West  Riding  se 
[1  SI'S, J  sions,  for  about  a  year  j)ast,  had  been  to  make  sai 
Ex  pute      entry,  and  discharge  the  order  on  payment  of  cosi 

TheOveneen        .  /*         .  .  n         ^  ,.  f 

of  PoNTir&ACT.  With  tlie  intention  of  enablmg  respondents  to  remo- 
again,  where  there  had  been  a  proper  notice  of  aba 
donment  and  offer  to  pay  costs,  they  determined 
abide  by  such  practice  (though  they  thought  it  wroQ 
till  the  opinion  of  the  Court  of  Queen's  Bench  cou 
be  obtained  for  their  guidance ;  and  they  adjudged  th 
the  order  of  removal  should  be  discharged,  not  on  tl 
merits;  the  respondents  to  pay  the  appellants'  cost 
down  to  the  time  of  notice  of  abandonment,  and  the! 
costs  of  coming  to  sessions. 

Paskley  now  moved  (on  affidavit  stating  the  above 
facts,  and  setting  forth  the  examinations)  for  a  man- 
damus to  the  justices  to  erase  the  entry  from  tbeii 
records,  and  to  enter  continuances  and  hear  the  appeal 
This  being  an  erroneous  decision  on  a  preliminary  pointf 
the  Court  here  may  set  it  right :  Rex  v.  2^e  Justices  of 
the  West  Riding  (a).  So  far  as  the  application  regards 
a  mandamus  to  enter  continuances  and  hear  the  appeals 
it  is  warranted  by  Regina  v.  The  Justices  of  MidHesex\)>)\ 
and  Regina  v.  The  Justices  of  the  West  Riding  (SheffM 
v.  Crich)  (c)  is  a  precedent  for  a  mandamus  to  the  se^ 
sions  to  erase  an  entry  from  their  records.  In  Expoi^ 
Overseers  of  Ackuoorth  {d),  this  term,  Patteson  J.  bd* 
that  the  special  entry  was  improper  where  the  order  ^ 
quashed  for  a  substantial  defect,  and  that  the  quashing  ^ 
such  defect  was  conclusive  on  the  point  of  settleme^ 

(a)  SB.^Ad.  667.  (b)  11  A.  4^  E.B09, 

(c)  Trinity  Vacation  (June  17tb)  1843.  On  return  to  mandi^ 
calling  upon  the  justices  to  erase  the  entry  of  an  appeal  and  order  ^ 
firming  it»  and  to  enter  continuances  ftc 

(d)  BaU  court,  NwemJber  S9d,  1849,  poit,  p.  807i  note  [•), 
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but  he  thought  he  had  no  power  to  direct  an  erasure*  Queen's  Bench. 
{Coleridge  J.   My  brother  Patieson  mentioned  that  ^to    _C^^*^] 
me*     He  thought  it  was  a  very  strong  case,  but  that  he    rp.^^***^ 
could  not  alter  the  entry  of  the  sessions,  where  they  orPoNTEFRAcr. 
had    not  stated  a  case  for  this  Court.]     There  the 
appellants  had  insisted  on  their  objection  at  the  ses- 
sionsy  where  it  was  allowed;  after  which  a  mandamus 
to  the  sessions  to  rehear  the  appeal,  which  had  been  so 
heard,    was  refused.     Here  the  respondents  come  to 
the  sessions,  and  themselves  ask  to  have  the  order  dis- 
charged on  a  special  entry.    The  fact  of  their  being 
the  parties  who  so  apply  cannot  make  the  decision  of 
sessions  less  an  adjudication  on  the  point  of  settlement 
than  it  would  have  been  if  no  defect  in  the  examinations 
had  been  discovered  by  the  respondents  before  they  went 
to  the  sessions.    [Coleridge  J.   It  seems  that  the  respon- 
dents here  had  no  witnesses.    Williams  J.  Why  were  the 
sessions  to  hear  one  side  ?    Coleridge  J.   If  they  bad  al- 
lowed your  witnesses  to  be  examined,  it  could  have  made 
no  difTerence,  one  side  only  being  heard.]     It  was  not 
^ight  that  the  want  of  preparation,  on  the  part  of  the 
X'es{K>ndents,  should  prejudice  the  appellants.     If  the 
sessions  had  heard  the  appeal,  as  proposed,  and  made 
SI  general  entry,  it  would  not  have  been  presumed  afler- 
nirards  that  t\ey  had  acted  improperly.     [Coleridge  J.  I 
think,  if  they  had  heard  the  witnesses,  they  would  have 
been   unfit  ever  to  try  an  appeal  again.     Lord  Den-- 
-man  C.  J.   You  say  that  the  respondents  offered  to  pay 
costs.]     They  offered   the  costs  down  to  the  time  of 
abandonment :  but  it  does  not  appear  how  they  were  to 
be  ascertained  and  secured  to  the  appellants  without 
going  to  a  trial  at  the  sessions.     This  difficulty  was  put 
by  the  Court  in  Begina  v.  Tawnstal  and  Regina  v. 


S96  Q.B.    [MICHAELMAS  TERM^ 

VoUme  iiL    Stayley  (a),  where  this  Court  held  that  the  sessioDS  we< 

bound  to  enter  and  dispose  of  the  appeal.     \CoUriigt 
Thf  Oveneen  '^®  sessions  have  a  discretion  as  to  giving  costs.    Thvi 
of  PoKTirKACT.  might  have  refused  to  allow  any  subsequent  to  the 


J.  T.  Ingham^  who  was  to  have  shewn  cause  in  to^    ( 
first  instance,  was  not  heard. 

» 
Lord  Demman  C.  J.     I  am  of  opinion  that        ibe 
actions  did  rightly.     When  the  respondents  said,  '^  ve 
cannot  support  our  order,  and  are  ready  to  pay  co^MMf'* 
the  appellants  should  not  have  made  a  job  of  a  triftJ.  «t 
sessions,  but  should  have  ascertained  the  amount    of 
their  costs,  and  said  to  the  respondents,  ^  if  you  will  Wfoi 
pay,  we  will  try  the  appeal."    Under  the  circomstacBcei 
stated  it  would  have  been  an  untruth  to  say  that  the  cmk 
was  decided  on  the  merits.     The  appellants,  in  goin^to 
the  sessions,  took  the  chance  of  the  opinion  they  mi^lit 
pronounce  as  to  the  decision  being  on  the  merits  or 
otherwise.    I  think  that  the  decision  was  not  on     the 
merits,  and  that  their  order  was  right. 

Williams  J.  This  is  a  motion  for  a  mandamims  to 
hear ;  but  the  appellants  already  have  a  decision,  wliicb 
IS  in  their  favour,  because  the  opposite  party  strikes 
How  could  their  situation  have  been  altered  if  tJiej 
had  examined  five  hundred  witnesses?  I  think  tbe 
order  of  sessions  is  right. 

Coleridge,  and  Wightman  Js.  concurred. 

Rule  refused  (i)- 

(a)  Antd,  p.  S57. 

(6)  See  Uie  pieoeding  and  following  cMeSy  pp.  S4S  to  40Si 
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Queen'i  Bench, 
[1843.] 


(a)  Ex  parte  The  Overseers  of  Ackwobth.  [  Wednetday, 

22d  November 

(Bail  Court.)  184S.] 

r  tbe  quarter  wmoos  for  the  West  Riding  of  Yorhihire,  October  184S,  Examinations, 

B  appeal  of  the  townihip  of  Ackworth  in  the  said  Riding,  against  an  order  ^^'""^^ 

justices  for  the  removal  of  Joseph  Johnson  and  his  family  from  the  town-  of  removal 

p  €i€  ^dUmgUm^  in  the  said  Riding,  to  Jckworlh,  came  on  to  be  heard,  from  S.toJ., 

le    cirder  vras  made  on  examinations  which  set  forth  a  former  order  ^  ^"  *  , 

former  order 
rtstoowml  {July  Slst,   1818),  unappealed  against,  from  ShiiUngion  to   of  removal, 

AavoriA,  and  which  former  order  was  relied  on  by  the  respondents,  as  unappealed 

rwing  the  settlement  of  the  paupers  then  removed,  and  those  removed  J^^^T*  fJ^ 

tbe  present  order,  to  be  in  Aekvforth,     The  examination  also  shewed   j.    The  order 

t  the  former  order  had  been  duly  suspended  by  the  justices  who  made   appeared  to 

but  did  not  shew  it  to  have  been  executed  by  the  due  removal  of  the  ^^^  j^  .. ? 

spefs  under  that  order  to  Adevporth ;  nor  did  the  examination  shew  that   on  appeal 

>  justices  of  the  peace  in  and  for  the  West   Riding  had  ever  di-   against  the  pre- 

Ced   tlie  former  order  to  be  put  in   execution.      These  two  objec-   ^asobiected 

se  to  the  examination  were  (among  others)  insisted  on  by  the  ap-   on  the  hearing, 

lants   in  their  statement  of  grounds  of  appeal,  and  were  urged  by   ^"^  ^^  **■" 
«  1-     •-      .         m   ^  '  t      rw^  '        .   ij  .1-  .  .1-  minatjons  did 

mael  on  the  hearing  of  the  appeal.     The  sessions  held  that  the  ex-   ^^^  ^y^^^  ^^^^ 

InadoD  did  not  disclose  any  settlement  in  the  appellant  township,  and   the  suspension  * 

t  the  objections  were  fatal ;  and  the  chairman  thereupon  stated  that  the   ^^  ^^  ^ 

gularly  taken 
ler  must  be  discharged ;,  when  a  magistrate  on  the  bench  observed  that   ^^  ^^  ^^  order 

ironld  be  proper  to  discharge  the  order  "  not  on  the  merits,*'  so  as  to    of  removal  ex- 

ible  the  respondents  to  remove  ajrain.     The  appcllanu*  counsel  ob-   ®<^"^"-     \"^ 
,  **  "^"^  sessions  held 

ted  to  this,  and  argued  that  the  decision  come  to  on  the  insufficiency    ^^  objections 

the  examination  as  to  the  settlement  was  a  decision  on  the  merits  of  fatal ;  but,  to 

It  settlement,  and  that,  if  the  question  was  doubtful,  it  ought  to  be  left  p^^^"  oppor- 

•    determination  elsewhere,   when   the  occasion   should  arise.     They  moving  again, 

eredy  however,  to  consent  to  a  special  entry,  oh  condition  that  the  court  they  entered  on 

>uld  give  the  appellants  their  costs ;  but  this  the  Court  refused.     The  J^a^^^t^li^p^^gf 

pellants*  counsel  then  insisted  upon  their  objection,  and  stated  that  the  ^^s  discharged 

ie«tion  whether  such  a  discharge  as  was  here  obtained  were  or  were  not   "  not  on  the 

merits ; "  the 
ipelUnts'  counsel  objecting,  and  insisting  on  their  right  to  have  the  appeal  fully  tried,  so 

finally  to  dispose  of  the  ground  of  removal.     On  motion  for  a  mandamus  to  the  sessions 

eraie  the  words   <<  not  on  the  merits,"  or  to  enter  continuances  and  hear  the  appeal : 
leld,  by  Piaiieaon  J.,  in  the  Bail  court, 

1 .  That  the  entry  was  wrong,  for  that  the  decision  was  a  conclusive  one  upon  the  point 
r  settlement. 

S.  That  this  Court  had  no  power  to  order  an  erasure  of  the  entry. 

S.  That  a  mandamus  to  hear  the  appeal  could  not  be  granted,  for  that  the  sessions  had 
Iready  beard  and  determined  it. 

Qiurr^  whether,  on  a  future  appeal,  the  now  appellants  could  give  evidence  to  explain 
be  grounds  of  the  special  entry  ? 
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Voiunu  in. 
[1843.] 

El  parte 
Overseers  of 

ACK  WORTH. 


a  discharge  on  the  merits  had,  a  few  days  ago,  come  before  the  I 
Recorder  of  Pontefract,  who  bad  reserved  it  for  the  Court  of  C 
Bench.  They  urged  that  it  would  be  highly  unjust  to  make  the 
if  it  might  hereafter  be  used  as  conclusive  evidence  of  that  wfai 
real  facts  did  not  now  shew ;  and  that  the  appellants  had  a  right 
time  to  try  their  appeal  so  as  finally  to  dispose  of  the  grounds 
moval;  and  they  refused  to  consent  that  the  case  should  be  i 
and  the  proposed  entry  made.  The  court  of  quarter  sessions  ulti 
determined  that  they  would  abide  by  their  then  view,  and  woi 
pose  of  the  appeal  in  such  a  way  as  to  enable  the  respondenta  aj 
remove ;  and  that  to  effectuate  such  intention  they  would  cause  a 
entry  to  be  made  on  their  records  of  the  said  order  being  disc 
«  not  on  the  merits;**  which  entry  was  made  accordingly. 


Pcahky  (on  14th  Nov.  1843)  applied,  before  PaitesonJ.,  in  tl 
court  (on  affidavit  stating  in  substance  the  above  facts),  for  a  rule  t 
cause  why  a  mandamus  should  not  issue,  commanding  the  justioei 
West  Riding  to  erase  the  above  mentioned  entry  from  the  records 
quarter  sessions,  so  far  as  it  stated  the  quashing  to  be  *<  not  on  the  n 
or  else  for  a  mandamus  to  enter  continuances  and  bear  the  appeal 
submitted  that,  since,  under  stat  4&  5  fT.  4.  c  76.  «.  81.,  the  i 
could  give  in  evidence  no  other  ground  of  removal  than  the  < 
disclosed,  the  quashing  for  omission  therein  of  any  fact  material 
alleged  settlement  or  ground  of  removal  was  the  same  thing  as  qu 
in  consequence  of  an  omission  to  prove  such  fact  by  evidence  on  tb 
ing  at  sessions,  and  it  ought  therefore  to  bind  the  parish  and  ded 
settlement.  He  cited  Regina  v.  Church  Knowle  (7  J,  §f  E.  471. 
the  judgment  of  Coleridge  J.  ib.  p.  479. ;  Regina  v.  The  Justke$  c 
dlesex {II  A.  ^  E.  809.);  Regina v,  Evenwoodand  Barony {snt^  p. 
The  sessions,  having  decided  the  merits  of  the  settlement,  have  nu 
a  false  record,  which  ought  to  be,  and  may  be,  set  right  by  this  ' 
Rex  V.  Justices  of  the  West  Riding,  (Sh^ld  v.  Crick i  see  p. 394 
(c),  ant^.) 

Cwr.adx 


Pattesok  J.  now  delivered  judgment  as  follows. 

It  appears  that  the  examination,  on  which  the  order  of  remov 
made,  disclosed  no  sufficient  ground  of  removal.  It  professed  to  i 
a  former  order  of  removal  from  the  respondent  to  the  appellant  ton 
and  shewed  that  former  order  to  have  been  suspended  by  the  justia 
made  it,  but  failed  to  shew  either  thrA  the  suspension  had  ever  been 
off,  or  that  the  order  had  been  acted  on  after  it  was  so  suspended, 
appellants,  when  the  case  came  on  for  trial,  took  this  objection :  a 
quarter  sessions  thought  the  examination  bad,  as  it  undoubtedly 
One  magistrate  thereupon  proposed  that  the  order  should  be  qu 
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"not  on  the  merits  ;**  and  the  counsel  for  the  appellants  then  insisted  on  QueerCs  Bench, 
trying  the  appeal,  rather  than  have  it  so  disposed  of,  and  proposed  that  [1843»] 
the  respondents  should  go  into  their  case.  The  sessions,  however,  ruled  Z  ~ 
that  the  appellants  must  abide  by  their  objection ;  and,  deciding  the  objec-  Overseers  of 
tkm  in  fkvour  of  the  appellants,  the  court  entered  their  judgment  spe-  Ackworth. 
ciaHy,  that  the  order  was  discharged,  not  on  the  merits.  When  Mr.  Pasli- 
ley  made  this  motion  I  was  at  first  disposed  to  think  that  the  sessions  had 
done  right;  but  the  case  of  Reqina  v.  Inhabitants  of  Evenwood  and  Bo- 
rof^  (motif  p.  370.),  and  the  other  cases  which  he  cited,  certainly  shew 
that  the  sessions  were  wrong  in  considering  this  as  a  preliminary  point. 
Hie  question  has  arisen  before  the  full  court  in  two  cases,  since  this 
motion  wiy  made ;  R.  v.  CharUmry  and  WalcoU  (ant^  p.  378.),  and  R,  v. 
Mmgadere  (ante*  p.  388. ).  There  is  no  doubt  here  that  the  decision  of 
the  sessions  was  touching  the  settlement.  Where  the  examination 
actually  omits  some  fact  material  to  shew  the  settlement,  it  is  just  the 
same  thing  as  if  the  evidence  produced  by  the  respondents  on  the  hearing 
were  insufficient  to  prove  that  fact,  and  the  parties  failed  on  that  account. 
It  appears  to  me  that  the  decision  of  the  sessions  quashing  an  order  on 
account  of  an  examination  being  defective  in  such  a  respect  will  be  con- 
dnsive  as  to  the  settlement.  I  do  not  say  that  it  is  a  decision  *<  on  the 
nlerits : "  that  is  a  term  which  does  not  convey  any  clear  notion :  I  prefer 
aying  that  it  is  a  decision  on  the  point  of  settlementi  The  sessions,  there- 
fore, in  this  case,  were  clearly  wrong.  The  first  part  of  the  application  is 
for  a  mandamus  to  erase  the  entry  so  made :  and  the  case  of  Reg^na  v.  Tfie 
JueUces  if  the  WeU  Riding  {Sh^ld  and  Crick  ;  see  p.  394.  note  (r),  ante) 
is  relied  on.  That  was  a  very  peculiar  case.  The  sessions  there  had  no 
authority  whatever  to  make  such  an  entry  as  we  directed  them,  by  the 
mandamus,  to  erase.  Here  they  had  jurisdiction  to  do  what  they  did, 
the  appeal  being  properly  lodged.  The  case  mentioned  should  not  be 
extended  farther  than  it  went :  and  I  think  it  impossible  to  interfere  in 
the  present  case  by  directing  the  sessions  to  erase  the  special  entry.  As 
to  the  rest  of  the  application,  how  can  we  compel  them  to  hear?  They 
have  beard  and  determined.  No  doubt  an  error  has  been  committed 
by  the  sessions :  but  it  is  an  error  which  we  cannot  correct.  Whetlier  it 
will  be  possible  hereafter  to  give  evidence  explaining  the  grounds  of  the 
decision  which  the  sessions  have  recorded  as  a  decision  *'  not  on  the 
merits,**  is  a  question  which  it  is  unnecessary  now  to  enter  upon. 

Rule  refused. 
(Ex  reUitione  Pasfdey,) 
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Janutay  SOth, 
1844.] 


The  Queen  against  The  Inhabitants  of  Pesrae- 

ZABULOE. 


i^N  appeal  against  an  order  of  justices,  dated 

27tb,  1842,  removing  Catherine  Cdcking  from 
parish  of  Perranzabuloe  to  the  borough  of  Bodmi 
both  in  the  county  of  ConmaUj  the  sessions  {January^* 
1848,)  quashed  the  order,  subject  to  the  opinion  of 
Court  upon  the  following  case. 

The  examinations  upon  which  the  said  order 
grounded  are  as  follows.     The  case  then  set  forth  th 


years,  while  resident  in  Perranzabuloe,  received  reli 
from  the  overseer  of  Bodmin  ;  and  concludmg  as  foUo' 
**  That  the  above  named  Catherine   Cocking  is  no 
resident  in  and  chargeable  to  the  parish  of  Pi 
zabuloe  aforesaid." 

The  grounds  of  appeal  were  as  follows.     "  Becau 
a  former  order  of"  &c.,  "  two  of  her  Majesty's  justi 
&C.,  "  removing  the  said  Catherine  Cdcking  from 
said  parish  of  Perranzabuloe  to  the  said  borough 
Bodmin,   has  been  quashed  by  the  court  of  quartr^ 
sessions  for  the  county  of  Cornwall  at  the  April  sessio- 
in  the  present  year,  and  which  said  order  of  the  Coi 
of  quarter  sessions  related  directly  to  the  point  th< 
and  now  in  question  between  the  parties  to  the  preset 


An  order  of 

removal  from 

P.  to  B.  was 

quashed,  gene- 

imlly,  on  appeal. 

P.  again  re- 

mored  the  same 

pauper  to  J9. ; 

and^.appealed, 

stating,  as 

grounds,  that  a 

former  order 

removing  the 

pauper  to  and 

from  the  same  ,  i        .  ■  i  i     j     r 

places  had  been  examinations,  shewing  that  the  pauper  had,  for  sevi 

quashed  by  the 
sessions,  whose 
order  then  re- 
lated to  the 
same  point  as 
that  now  in 
question,  and 
was  conclusive; 
and  that  the 
pauper  had  not 
acquired  any 
new  settlement. 

On  the  hear- 
ing, it  appeared 
that  the  former 
order  had  been 
quashed  be- 
cause the  ex- 
aminations did 
not  shew 
chargeability. 
The  new  ex- 
aminations did 
shew  it.     The 
sessions,  being 
of  opinion  that 
the  omission  in 

the  former  order  went  to  the  merits,  quashed  the  new  order,  generally,  but  requested 
opinion  of  this  Court  whether  the  former  order  had  been  quashed  on  the  merits  or  not. 

Held  :  That  the  sessions  might  enquire  into  the  ground  of  the  former  order  to 
That  the  first  order  of  removal  had  been  quashed  on  the  merits,  as  then  existing ;  but  t^< 
no  decision  had  then  taken  place  on  the  question  of  settlement :  That  the  chargeabl^' 
now  established  had  introduced  a  new  state  of  things,  and  that  an  order  of  remold 
after  that  existed  was  noC  pxejudiced  by  the  order  of  sessions  made  before. 


ef 
•w 
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appeal,  and  is  therefore  binding  and  conclusive  between   Queen's  Benek, 
-HkeiDf  so  fiur  as  respects  the  place  of  the  last  legal      *•         ^-^ 
^etdement  of  the  said  C.  C— Because  the  said  C  C.  has     *"»•  ^"" 

T. 

3iot,  since  the  said  order  was  quashed  by  the  said  court    Th«  inhaWu 
of  quarter  sessions,  had  or  obtained  a  legal  settlement  in       Puean- 

SABULOX. 

^e  said  borough  of  Bodmin  ;  but  is,  on  the  contrary, 
legally  settled  in  the  said  parish  of  Perranxabuloe^ 

Notice  and  grounds  of  appeal  being  proved  at  the 
Jiearing,  the  appellants,  in  support  of  their  appeal,  put 
5n  and  proved  an  order  of  sessions,  of  which  the  follow- 
ing is  a  copy. 

'*  CormoaUy  (to  wit).  At  the  general  quarter  sessions  " 
&a  (4pri/  5th,  1842),  «  before"  8ic.,  "justices"  &c., 
"  upon  the  continued  appeal  of  the  churchwardens " 
&c.  "  of  the  borough  of  Bodmin  in  the  said  county, 
from  and  against  an  order  bearing  date  the  29th  day  of 
November  last  past,  under  the  hands  and  seals "  8cc., 
"  for  the  removal  of  CcUherine  Cocking^  widow,  from 
the  parish  of  Perranzabuhej  in  the  said  county,  to  the 
said  borough  of  Bodmin  ;  and  upon  hearing  what  could 
be  alleged  and  proved  upon  oath  on  either  side ;  it  is 
ordered  by  this  Court,  and  this  Court  doth  adjudge,  that 
the  sud  order  be,  and  the  same  is  hereby,  reversed,  and 
that  the  churchwardens  and  overseers  of  the  poor  of  the 
said  borough,  some  or  one  of  them,  do  take  and  con- 
vey the  said  C.  C.  from  the  said  borough  of  B.  to  the 
said  parish  of  P.,  and  her  deliver  to  the  churchwardens 
and  overseers  of  the  poor  there,  or  some  or  one  of 
them,  who  are  hereby  required  to  receive  her  into  their 
said  parish,  and  there  provide  for  her  as  their  own 
parishioner.  And  it  is  further  ordered "  &c.  (Costs 
to  be  paid  by  respondents  to  appellants). 

The  appellants  proved  that  the  pauper  was  the  party 
D  D  2 
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robmu  m. 

C184*.] 


The  Inbabit- 
antsof 

PlEEAN- 
SABOLOB. 


referred  to  in  the  above  orders  and  then  closed  their 

case;   hi  answer  to  which   the  respondents  tendered 

The  QouN  evidence  to  shew  that  the  merits  were  not  heard  at  the 
trial  of  the  former  appeal.  It  was  then  admitted,  on 
both  sides,  that  the  former  order  of  29th  November  was 
quashed  because  the  examination  upon  which  that 
order  was  founded  did  not  contain  evidence  of  charge- 
ability  ;  and  the  Court,  being  of  opinion  that  the  omis- 
sion went  to  the  merits,  quashed  the  second  order 
generally. 

If  this  Court  should  be  of  opinion  that  the  former 
order  was  not  quashed  upon  the  merits,  the  order  oM 
quarter  sessions  was  to  be  quashed.     But,  if  the  Courr  - 
should  be  of  a  contrary  opinion,  the  same  was  to  stands 
confirmed. 


*m 


^ai 


:js-. 


^of 
-art 


Erie  in  support  of  the  order  of  sessions.     The 
was  enquired  into  at  the  April  sessions,  1842,  and 
judgment  given  which   decided   the   settlement     Th 
sessions  reversed  the  order  appealed  against,  and 
judged  that  the  pauper  should  be  removed  back  to 
respondent  parish.     The  respondents  removed  agaii 
and,  on  a  second  appeal,  the  sessions  have  held  that  t 
former  order  of  sessions   was  an   adjudication  of  t^ 
pauper's  settlement  in  Perranzabuloej  and  binding 
tween   that  parish   and   Bodmin.     IPatieson  J.    *! 
sessions  on  the  first  appeal  quashed  the  order  of 
moval  generally.    On  a  subsequent  removal  and  appe^ 
the  respondents  were  at  liberty  to  go  into  the  grounv 
of  that  decision.     Then  they  say  that  the  former  oi 
of  removal  was  quashed  because  the  examinations 
not  shew  chargeability,    but  that  the  pauper  is  iv  ^ 
chargeable,  and  is  shewn  to  be  so  by  the  present  e  '^ 
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ruinations*     If  the  former  order  was  quashed  because  Quem*t  Bench. 
chargeability  was  not  stated  in  the  examinations,  that  *"' 

is  not  a  decision  on  the  merits  of  the  settlement  now     '^^^  Qokwi 

T. 

claimed.     A    pauper    not   chargeable  today  may  be-    The  Inhabit- 

ants  of 

come  so  tomorrow.]  That  argument  would  have  had  Pkekav- 
weight  before  the  new  poor  law ;  but  now,  by  stat  4  & 
5  fK  4.  r.  76.  ss.  79,  81.,  the  examinations  are  sent 
with  tke  copy  of  the  order  of  removal,  and  the  appeal 
is  to  be  tried  on  the  case  contained  in  those  examin- 
ations :  they  present  one  entire  question,  whether  there 
be  or  be  not  a  right  to  remove.  If  the  sessions  decide 
in  the  negative  because  the  examinations  are  not  suf- 
ficient, it  rests  with  them  to  quash  '^  on  the  merits  "  or 
otherwise.  Begina  v.  CharUmry  and  WalcoU{a)  and 
Begina  v.  Kingsdere  (6)  favour  the  view  here  taken  by 
the  appellants.  In  the  former  case  a  prior  order  of  re- 
moval had  been  quashed  generally  because  the  examina- 
tions did  not  shew  when  the  pauper's  husband  was  born. 
It  did  not  appear  that  that  objection  had  any  bearing  on 
the  merits :  but  the  sessions,  in  giving  effect  to  it,  thought 
that  they  were  deciding  upon  the  merits;  and  this 
Court  held  that,  if  they  were  of  that  opinion,  they  might 
act  upon  it  and  enter  a  final  judgment;  and  th<at  the 
subsequent  sessions  were  right  in  holding  that  their 
order  could  not  be  disturbed.  (He  then  read  the  judg- 
ments of  Lord  Daiman  C.  J.  and  Patteson  J.  (c) ). 
[Coleridge  J.  There  the  fact  decided  upon  at  the  former 
sessions  was  a  date,  which  might  or  might  not  be  ma- 
terial    The  sessions  had  decided  that  it  was.     How 

(a)  Ant^,  p.  378.  (6)  Ani^,  p.  386. 

(c)  In  Regina  v.  Charlburi/  and  Walcotl,  ante,  pp.  381 — 385.  13  Law 
J.  N.  S,  (^Mag.  Ca.)  19. 
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rnhfum  III.    could  we  sav  that  it  was  not  ?     The  sessions  had  heard 

r 1844  1 

^         '"^      the  case :  and  my  own  judgment  and  those  of  the  rest  of 

Tiie  QoBKM     the  Court  went  partly  on  that  ground.]    There  a  witness 

The  inhabii-    was  *^  tendered  "  at  the  second  sessions,  to  prove  that,  on 

aoti  of 

I  PnutAs-  the  former  appeal,  the  order  of  removal  was  quashed  on 
a  preliminary  objection,  and  the  merits  were  not  gone 
into.  iColeridge  J.  The  sessions  held  that  that  evidence 
would  not  alter  their  opinion.  They  said,  in  effiect^  **  take 
the  evidence  as  given ;  still  we  shall  think  that  the  former 
order  of  sessions  was  a  decision  upon  the  merits." 
judgments  in  this  Court  shew  how  that  point  was  under- 


stood  by  us.     The  case  did  not  turn  upon  a  refusal 
hear.J      The  appellants  here  say  that  the  examination 
disclose  one  entire  claim,  composed  of  chargeability 
settlement   Any  step  in  the  establishment  of  that  daii 
may  be  objected  to.      The  respondents  must  support  ii 
in  omnibus.     If  they  fail,  though  in  a  preliminary 
and  the  sessions  give  a  general  judgment,  the  appellants^ 
who  have  been  put  to  the  expense  of  preparing  to  try^ 
both  points,  are  entitled  to  the  benefit  of  that  judgment:- 
as  conclusive,  no  less  than  if  it  had  proceeded   upoi» 
matter  more  essential.     Patteson  J.  said,  in  R^ina  v^ 
Choi'lbury  and   Walcott  (a)  that,   wherever  there  is  m^ 
material  omission  in  the  examination,  and  the  order  i^ 
quashed  by  the  sessions  on  that  ground,  that  b  a  decisioim 
on   the   settlement   itself.     IPaitesonJ.    I  object,  and 
did  so  in  Regina  v.  Charlbury  and  Walcoit{b)^  to  th^ 
statement,  in  such  cases,  that  an   order  was   or   was» 
not  discharged  on  the  merits.     The  true  question  isy 
not  whether  the  former   order  of  sessions   proceeded 

(a)  Ant^,  p.  385.    13  Law  J.  N.  S,  iMag.  Ck.)  21. 
(6)  Anus  p.  381. 
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on  the  merits,  but  whether  it  decided  the  same  point  QueeiCs  Bench, 
a3  is  sought  to  be  raised  by  the  second  appeal.    Charge-      *-         '-* 
ability  and  settlement  are  both  merits.     Here  the  point 
decided  on  the  first  appeal  was  wholly  collateral  to  the 
question  of  settlement,  which  was  left  untouched  on  that 
occasion  but  is  the  question  sought  to  be  raised  on  the 
second  appeal.]    It  is  true  that  the  confirmation  of  a 
^Dimer  order  is  conclusive  only  on  the  same  point  raised 
mapon  a  new  appeal :  but  the  expression  ^^  quashed  on 
t:be  merits  **  has  prevailed  in  the  late  cases  on  poor  law. 
^Patteson  J.     I  have  tried  to  get  rid   of  that.]     The 
question  proposed  here  by  the  sessions  is,  whether  the 
:ffbrmer  order  was  <*  quashed  upon  the  merits."     [Cde- 
-^Hdge  J.     Suppose  that,  in  a  case  requiring  forty  days' 
x^sidence,  the  pauper  had  been  removed  after  residing 
^>nly  thirty  nine,  and  the  order  had  been  quashed  on 
mhat  account     If  he  were  again  removed  after  com- 
pleting a  forty  days'  residence,  would  the  former  order 
^f  sessions  conclude  the  respondents  on  appeal  ?]     In 
that  case  a  new  settlement  would  have  been  acquired 
after  the  first  removal. 


J.  Greenwood^  contra,  was  not  heard. 


Lord  Denman  C.  J.  The  former  order  of  justices 
in  this  case  was  discharged  on  an  objection  which 
was  held  to  be  the  merits;  but  it  was  on  the  merits 
as  they  then  existed.  A  new  state  of  things  has  arisen 
since;  and  the  former  order  cannot  affect  that  The 
Second  order  of  removal  has  been  quashed  under  a 
Uiisconception ;  and  the  order  of  sessions  must  be 
lischarged. 
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Pattkson,   Coleridge  and   Wigutman  Js.    con* 
curred. 

Order  of  sessions  quashed  (a). 

(a)  See  the  preceding  cases  from  p.  342. 


Monday, 
June  6th. 


The  Queen  against  Silversidbs. 

(In  Error.) 

¥NDICTM£NT  at  the  quarter  sessions,  holden  in 
and  for  the  borough  of  Portsmouth,  before  the  Re- 
corder. 

The  first  count  stated  that  defendant,  on  19th 
January,  a.d.  1842,  at  &c.,  <^  unlawfully,  willingly  and 
knowingly,  had  in  the  custody,  possession  and  keeping 
of  him,  the  said  George  Edward  Silversides,  certain 
naval  stores  marked  with  the  mark  usually  used  to 
and  marked  upon  such  like  naval  stores  of  our  Lady 
the  now  Queen,  that  is  to  say,  nineteen  pounds' 
weight  of  copper  spike  nails,  each  of  the  said  spike 
nails  being  marked  with  the  broad  arrow,  and  being 
new ;  seventeen  pounds^  weight  of  mixed  metal  nails  *' 
&c.  (describing  other  stores  in  the  same  manner),  '<  he, 
the  said  George  Edward  Siloersides,  not  being  a  con- 
tractor with  the  principal  officers  or  commissioners  oF 


Stat  39  & 
AO  G.  3.  c.  89. 
«.  1.  enacts  that 
persons  con- 
victed of  un- 
lawfully having 
certain  naval 
stores  in  pos- 
session, not 
being  con- 
tractors &c.,  as 
in  the  act  men- 
tioned, thaU  he 
deemed  recewen 
^stolen  goods 
knowing  them 
to  be  stolen, 
and  shall  be 
transported  for 
fourteen  years 
as  other  receivers 
i^  stolen  goods 
are  directed  to 
be,  but  em- 
powers the 
Court  (by 
sect.  7)  to 
commute  the 
punishment  by 
causing  the 
offender  to  be  piUoried,  whipped,  fined  or  imprisoned. 

Held,  that  stat.  3  G.  4.  c.  114.  did  not  extend  to  cases  within  the  above  act,  so  as  to 
authorise  a  sentence  of  hard  labour  for  offences  under  it 

And  that,  assuming  this  to  have  been  otherwise,  stat.  3  G,  4.  c.  114.  was  repealed  by 
Stat  7  &  8  G.  4.  c,  27.  <.  1.,  not  being  so  incorporated  with  stat  39  &  40  G.S.  c  89.  as 
to  be  kept  alive  by  sect  3  of  stat  7  &  8  G.  4.  c.  127.,  which  excepts  from  the  repeal 
statures  relating  to  the  public  stores. 

A  court  ol'  quarter  sessions  having,  on  conviction  under  the  first  mentioned  act  passed 
sentence  of  imprisonment  with  hard  labour,  this  Court,  on  error,  reversed  tbe  judgineBt 
and  discharged  the  defendant 

Indictment  on  the  abd^  statute  alleged  that  defendant  on  &c.,  at  itc,  unlawfully  had 
in  his  custody  certain  naval  stores  &c.,  he  the  said  S,  (defendant)  not  being  a  contractor 
&c.  Held,  that  time  was  sufficiently  assigned  to  the  fact  of  defendant  noi  being  a  cob* 
tractor. 


/ 
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oor     said  Lady  the  Queen,  of  the  navy,  ordnance  or  Queen's  Bench, 

vict;i:iallers  for  the  use  of  our  said  Lady  the  Queen,  or [ 

«nrip>loyed  by  any  contractor  with  the  principal  officers 

o^    crc^mmissioners  of  our  said  Lady  the  Queen,  of  the 

'^^•v^y,  ordnance  or  victuallers  for  the  use  of  our  said 

I-a-dy  the  Queen,  and  not  being  a  contractor  with  the 

^^^triiniissioners  for  executing  the  office  of  Lord  High 

-^dixiiral  of  the  United  Kingdom  of  Great  Britain  and 

-'^^'^cawrf,  for  the  use  of  our  said  Lady  the  Queen,  or 

^**^I>loyed  by  any  contractor  with  the  commissioners  for 

^^^Cinting  the  office  of  Lord  High  Admiral  aforesaid, 

*^*"     ^he  use  of  our  said  Lady  the  Queen,  to  make  any 

^^^^•^8  of  war,  or  naval  stores  whatsoever :"     To  the 

^****iiiiution  of  the  naval  stores  of  our  said  Lady  [the 

^^^n,  against  the  form  of  the  statute  &c.(a),  and 

^S^inst  the  peace  &c.     The  second  count  was  for  un- 

^^*^  fully  concealing  stores,  described  as  above,  against 


v<»3  S^^  39  &  ^0  ^*  S«  ^*  89' >  "  ^'^^  ^^  better  preventing  the  embcxzle- 
^^^  of  bis  majesty's  nara],  ordnance,  and  victualling  stores.** 
^^ct.  I  enacts,  **  That,  from  and  after  **  &c.  "  every  person  or  persons, 
^^^^ch  person  or  persons  not  being  a  contractor  or  contractors,  or  em- 
^^yed  as  in  the  said  recited  act"  &c.,  9  &  10  IK  3.  c.  41.,  "is  mentioned), 
^^^o  shall  willingly  or  knowingly  sell  or  deliver,  or  cause  or  procure  to 
'^  sold  or  delivered,  to  any  person  or  persons  whomsoever,  or  who  shall 
^^illbgly  or  knowingly  receive  or  have  in  his,  her,  or  their  custody,  pos- 
^^^ssion,  or  keepitag,  any  stores  of  war,  or  naval,  ordnance,  or  victualling 
^^tores,  or  any  goods  whatsoever  marked  as  in  the  said  recited  acts  are  ex- 
%3rttsed,  or  any  canvas  marked**  &c.,  "  (the  said  stores  of  war,  or  naval, 
^)rdnance,  or  victualling  stores  or  goods  above  mentioned,  or  any  of  them, 
\>etng  in  a  raw  or  unconverted  state,  or  being  new  or  not  more  than  one 
third  worn),  and  such  person  or  persons  who  shall  conceal  such  stores  or 
goods,  or  any  of  them,  marked  as  aforesaid,  shall  be  deemed  receivers  of 
stolen  goods  knowing  them  to  have  been  stolen,  and  shall,  on  being  con- 
victed thereof  in  due  form  of  law,  be  transported  beyond  the  seas  for  the 
term  of  fourteen  years,  in  like  manner  as  other  receivers  of  stolen  goods 
are  directed  to  be  transported  by  the  laws  and  statutes  of  this  realm,  un- 
less such  person  or  persons  shall  upon  his,  her,  or  their  trial,  produce  a 
certificate**  ftc  from  the  officers,  and  to  the  effect  stated  in  the  same 
clause.     See  sect.  7,  p.  408.,  note  (a),  post. 
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1842 
' fendant  was  not  a  contractor,  or  employed  by  a  c^*^*'^'" 

The  QaisK    tractor  &C.,  as  stated  in  the  first  count* 

SiLWEMODEB.        Thc  defendant  pleaded  Guilty:  and  the  Court  gL-     ■  ^^ 
judgment  that  he  should  be  imprisoned  and  kept  to 

hard  labour  in  the  gaol  of  the  said  borough  for  twe_I^B.ve 
calendar  months. 

Error  was  brought  in  thb  Court;   and  the 
assigned  were,  in  substance:  That  the  indictment < 
not  shew  that  defendant  was  not  a  contractor  8u^ 
employed  Stc.,  at  the  time  When  he  had  in  his 
session,  or  when  he  concealed,  the  stores  described  iu^ 
the  indictmenL     And  that  defendant  could  not,  for  the^^  ^^ 
offences  charged  in  the  indictment,  or  either  or  any  of  ^^^^^.^^ 
them,  be  legally  imprisoned  and  kept  to  hard  labour  in         ^^ 
the  gaol  8cc.,  for  the  space  &c.  And  that  the  said  oiflenoes  i 

are  not,  nor  is  either  or  any  of  them,  l^;ally  punishable 
with  hard  labour.     Joinder  in  error. 


Potdden  for  the  plaintiff  in  error.     First,  the  charge 

in  the  first  count  is  made  up  of  two  material  allegations ;  ^ 
that  the  defendant  had  the  stores  in  his  possession,  and 

that  he  was  not  a  contractor  &c.     To  each  of  these  ^ 

material  allegations  the  indictment  ought  to  have  as-  "^ 

signed  a  precise  time;  4  Hawk.  P.  C  44.  (7th   ed.)  C- 

B.  2.  c  25.  s.  77.;   1  Chitt.  Crim.  LaWj  219.  (ed.  2).     In  ^ 

the  same  volume  of  the  latter  work,  p.  220.,  the  author  '^^ 

adds ;  ^*  So  it  is  said,  that  the  word  being  {exisiens)  d^ 

will,   unless   necessarily    connected    with    some    other  '^^ 

matter,   relate  to  the   time  of  the  indictment  rather  'X^ 

than  of  the  offence;    and,   therefore,    an    indictment  ^^^i 

for  a  forcible  entry  on  land,  beir^  the  prosecutor's  ^^s 

freehold,   without  saying  'then  being'  was  held  in-  ' 
sufficient"     Again,  pp.  221,  222.,  ^  It  seems,  however,  .^m 
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^liat   the   nicety  which   requires   these  words   to   be  Qjusen*$  Bem^. 

lutioasly  inserted  to  every  material  ali^atioU)  is  not  

striedy  observed  in  indictments  for  inferior  offences^  Tbc  Qvuv 
in  cases  where  the  life  of  the  prisoner  is  in  danger."  Silyimims. 
' '  In  an  indictment  for  a  forcible  entry,  it  is  enough 
state  that  the  defendant  entered  and  dispossessed, 
ithout  any  second  averment  of  time  or  venue*  But,  in 
^och  case,  the  place  unlawfully  entered  must  be  stated 
Ito  have  been  then  and  there  the  property  of  the  party 
^romplaining,  and  the  omission  will  be  fatal."  The  rule 
MS  Strongly  laid  down  in  Bea:  v.  HoUond^a),  and  was 
Aately  exemplified  in  Regina  v.  Brownkm  (b). 

Shepherd^  for  the  Crown,  was  then  called  upon  by  the 
Oourt  as  to  this  point  A  time  is  assigned  to  the  whole 
matter  aliped,  though  the  length  of  the  sentence  makes 
it  appear  doubtful.  The  allegation  is,  in  substance,  that 
^lefioidant,  on  January  I9th,  had  stores  in  his  possession, 
»ot  being  a  contractor  &c.  [Coleridge  J.  If  you  read 
it  that  he^  on  January  1 9th,  not  being  a  contractor,  had 
in  his  possession  &c.,  it  is  clearly  sufficient] 

Lord  Denman  C.  J.  We  think  the  count  is  good. 
The  allegation  of  defendant  not  being  a  contractor  can 
refer  to  no  time  but  the  1 9th  o{  January. 

Patteson,  Williams,  and  Coleridge  Js.,  con- 
curred. 

Poulden.  Then  as  to  the  judgment  No  statute  au- 
thorises the  sentence  of  hard  labour  for  this  offence. 
Stat.  39  &  40  G.  3.   c.  89.  5.  1.  awards  transportation; 

(a)  5  r.  H.  607.  624.  (6)  l\  A.  ^  E.  \\9,  127. 
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and  sect.  7  {a)^  in  case  of  that  sentence  being  mitigal 
gives  other  specific  forms  of  .punishment,  which  do 
include  hard  labour.     [Lord  Denman  C.  J.  referred 
Rex  V.  Bridges  (ft).] 


^^. 


Shepherd,  for  the  Crown,  was  then  called  upon.  Sect 
of  Stat  39  &  40  G.  S.  c.  41.  enacts  that  persons  cod 
milting  the  offences  there  mentioned  ''  shall  be  de 
receivers  of  stolen  goods  knowing  them  to  have 
stolen,"  and  shall  ^^  be  transported  beyond  the  seas  i 
the  term  of  fourteen  years,  in  like  manner  as  other 
ceivers  of  stolen  goods  are  directed  to  be  transported  I 
the  laws  and  statutes  of  this  realm."     Sect  7  does  i 
warrant  the  punishment  of  hard  labour :  but  stat  S  G.  ^. 

c.  114.  empowers  the  courts  to  award  it  for  certain  Mc=^f- 
fences,  one  of  which  is  *^  any  misdemeanor  for  havi  ^  "■({ 
received  stolen  goods  knowing  them  to  have  b^ssi^'^sn 
stolen :"  and  this  enactment  will  extend  to  persons  wK:^*^  <^ 
by  the  former  act,  are  to  be  "  deemed  receivers  of  sto'S.  ^n 
goods  knowing  them  to  have  been  stolen."  [^Pattesof^^- 
Stat  3  G.4.  r.  114.  is  repealed,  as  to  the  puuishm^ 
for  receiving  stolen  goods,  by  stat  7  &  8  G.  4.  c» 
s.  1.]  Sect  2  of  stat  7  &  8  G.  4.  c.  27.  provides  t.1 
nothing  in  that  act  "  shall  in  any  wise  affect  or  al 


(a)  Which  enacts,  "  That  it  shall  and  may  be  lawful  to  and  fo-V      ^^ 
court  before  whom  any  offender  or  offenders  shall  be  indicted  and    ^^^^* 
victed  of  all  or  any  of  the  crimes  or  offences  hereinbefore  mention^?^^     ^ 
be  punishable  with  transportation,  to  mitigate  or  commute  such  pu^^*^' 
ment,  by  causing  the  ofll>nder  or  offenders  to  be  set  on  the  pillory,  pul^l  m^iy 
whipped,  fined  or  imprisoned,  or  by  all  or  any  one  or  more  of  the      ^^"^ 
ways  and  means,  as  such  court  in  its  discretion  shall  think  fit ;"  **  and    ^^^^ 
to  order  such  offender  or  ofl^enders  to  be  imprisoned  until  such  fiis^ 
paid ;  any  thing  hereinbefore  contained  to  tljc  contrary  therrof  in  woi^^^^^^ 
notwithstanding.** 

(6)  8  Etui,  5S. 
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uch  part  of  any  act  as  relates  to"  <^  the  naval,  military,   Queen*s  Bench, 
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rictualling,  or  other  public  stores  of  his  Majesty,"  &c. 

[f,  therefore,  sUt  S  G.  4.  c.  114.  is  incorporated  with     The  QnE«ii 

(tat.  39  &  40  G.  3.  c.  89.,  this  enactment  preserves  it.     Silviesidis. 

;Lord  Denman  C.  J.    Sect.  1  of  stat.  39  &  40  G.  3.  c.  89. 

macts  specifically  that  the  offenders  there  mentioned 

shall  be  transported  ^^  as  other  receivers  of  stolen  goods 

ire  directed  to  be  transported;"  and,  in  case  of  that 

punishment  being  mitigated,  sect  7  gives  a  particular 

mode  of  commutation.     The  more  general  provisions  of 

Stat  3  G.  4.  r.  114.   are  not  imported  into  this  act] 

The  statute  of  3  G.  4.  may  be  taken  to  extend  the 

power  of  commutation  given  by  sect.  7. 

Poulden,  contra.  Stat  3  G.  4.  c.  1 14.  cannot  be  kept 
alive  by  7  &  8  G.  4.  c.  27.  s.  2.,  which  merely  preserves 
any  enactment  that  ^^  relates  to  "  <<  the  naval,  military, 
victualling,  or  other  public  stores."  And,  supposing  the 
former  act  still  in  force,  it  extends  only  to  persons  con- 
victed of  "  any  misdemeanor  for  having  received  stolen 
goods;"  but  this  cannot  apply  to  the  receivers  of  stolen 
goods  with  whom  offenders  under  stat  39  &  40  G.  3. 
c.  89.  sects.  1.  and  7  are  classed.  When  that  act  passed, 
misdemeanor  in  receiving  goods  feloniously  stolen  was 
an  offence  distinctly  provided  for  by  statute,  and  not, 
generally  at  least,  punishable  with  transportation  {a). 

Lord  Denman  C.  J.     The  judgment  is  clearly  erro- 
neous.    The  only  way  in  which  it  can  be  maintained  is 
by  importing  into  this  act  a  subsequent  statute,  3  G.  4. 
c.  114.»  as  altering  the  mode  of  punishment.    The  argu-    . 
ment  used  would  incorporate  with  the  statute  of  G.  3. 

(a)  2  Easrs  P.  C.  744.  c.  16.  J.  142.     See  s.  144. 
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Foiumgiii.     all  subsequent  acts  providing  for  the  ponisbment  c^^  of 

[_ those  who  come  under  the  description  of  reoeiTcrs  c^m^        of 

The  Q^ms     stolen  goods.     And,  supposing  that  such  an  argumerz^^^i^Qt 

.SiLTSKSDxs.     were  correct,  stat  SG.4.  c.114^  is  expressly  rq[>ealess^^^Med 

by  stat.  7  &  8  G.  4.  c.  27.  s.  I.   It  is  contended  that  sect  ? 

keeps  alive  the  act  of  S  G.  4.,  as  one  relating  to  pubL  ^^^Hic 

stores :  but  there  are  many  statutes  repealed  by  the  fir  st 

section  of  staL  7  &^  8  G.  4.  c.  27*  s.  1.,  to  which  sect.        2 

may  refer,  without  bringing  in  stat.  S  G.  4.  c:  1 14.9  whic 
says  nothing  about  stores.  The  only  question  now  r 
maining  is,  what  should  be  done  with  the  defendant. 

Poulden  contended  that  the  prisoner  could  not  be 
manded  to  the  Court  below  for  judgment,  a  senteik^ 
having  been  pronounced,  and  that  he  must  be 
charged.   He  cited  Rex  v.  EUis  (a)  and  Rex  v.  Bourne  Qj 

Shepherd,  contra.     The  Court  below  would  not 
called  upon  to  pass  any  new  judgment  contradictory  to 

their  former  sentence,  but  only  to  remit  so  much  of  it 
relates  to  hard  labour.      That  distinguishes  the 
from  Rex  v.  Ellis  (a). 

Lord  Denman  C.  J.     We  are  bound  by  that 
and  must  discharge  the  defendant. 

Patteson,    Williams,    and    Coleridge  Js.  coJf^" 
curred. 

Per  Ctaiam, 

Judgment  reversed. 
Defendant  to  be  discharged'* 

(a)  SB.iC,  395.  (6)  IJ.^B.SB. 


as 
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Qiiem*s  Bench. 
1842. 


Rowland  against  Blaesley.  juneeth. 

is  case  is  reported^  1  Q.  B.  403. 


CB  and  Another  against  Quabbell  and     V^"^ 
Another. 

ported,  12  A.  ^E.  784. 


TniMS  against  Williabis.  jH^^. 

SUMPSIT,  plaintiff  describing  himself  as  ^^  the  Proceedings  to 
reasurer,   for  the  time  being,  of  a  loan  society  amount  of  a 
The  City  o{  London  Loan  Society,  established  in  Sm^'i^Tpay- 
ance  of  the  statute  "  &c.  (58c6W.  4.  c.  23.).    The  *^*^  *^  "  ?* 

^  '  treasurer  for 

-ation  stated  that,  before  the  passing  of  stat  3  &  the  time  being" 

*^  of  a  loan  society 

L  c.  110.,  to  wit  on  &c«,  defendant  and  Joseph  undersut.  5& 

,         ,   ^  „  ^  .  ^  6  r.  4.  c.  23. 

ward  and  George  Spencer,  for  securing  payment  of  (see  stat.  s  & 
im  of  10/.,  then  and  before  the  passing  of  the  last-  «.  ig.)*  ^ust 
oned  statute  lent  by  the  said  society  to  the  said  treasurn*  in 
i  Woodward^  made  their  promissory  note  in  writ-  l^^J^I^, 

ings  are  to  be 
commenced,  not  the  party  who  was  treasurer  when  the  note  was  made. 
I  treanirer  cannot  bring  an  action  upon  the  note,  but  must  proceed  by  complaint 
ft  justice  under  stat  5  8c  6  W.4,  c,  23.  $.  8. 

re,  whether  the  trustees  of  the  society  could  sue  upon  such  note,  in  virtue  of  the 
'esled  in  them  by  sect  4  ? 
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r^imme  III.     ing,  and  delivered  the  same  to  the  treasorer  of  the  i 

1842 
!__  society  at  the  office  of  the  said  society.  No.  18,  Prim 

TiMMs        Street,  Bishopgate,  and  thereby  jointly  and  severally  pr 

WiLUAMs.      niised  to  pay  **  to  the  treasurer  for  the  time  being  of  1 

said  society,**  at  the  said  office,  10/.  for  value  received,        ^       | 

weekly  instalments  of  45.  each,  the  first  instalment  | 

become  due  and  payable  on  ThMtndmf  SSd  Aprilj  a«^       .  j) 

1840,  between  the  hours  of  seven  and  ten  in  the  < 

ing,  and  to  be  continued  every  Thursday  "evoiing 

after  until  the  whole  should  be  repaid:  and  therea| 

afterwards,  to  wit  on  &C.,  defendant,  in  considenUti 

of  the  premises,   promised  plaintiff,   then  being  smx^cb 

treasurer  as  aforesaid,  to  pay  the  said  note  acaHrdin^     to 

the  tenor  and  effect  thereof.    Averment,  that  the  sev^vral 

times  for  payment  of  the  said  several  instalments  b  ^wl 

respectively  elapsed  before  the  commencement  of  this  si&^t ; 

and  that,  at  the  respective  times  when  the  said  instalm^KZBts 

respectively  became  due  and  payable,  to  wit  on  Tikac^^^ 

d<y  the  said  2Sd  &c  between  the  hours  &C.,  and  on  ev^^rjr 

succeeding  Thursday  evening  between  the  hours  Sc:-^'* 

plaintiff,  being  at  all  those  periods  the  treasurer  of  the  ss:s>d 

society,  was  ready  and  willing  at  the  said  office  oT  ^cJie 

said  society  to  receive  'payment  of  the  said  several  insC^»- 

ments,  and  then,  to  wit  on  each  or  those  days  and  tia*^^ 

presented  the  said  note  at  the  said  office,  and  then  ^^^^^ 

there  required  payment  of  the  money  then  due  and  p^J" 

able  on  the  said  note.    Nevertheless  &c. :  averment  !*■«' 

defendant  and  Woodward  and  Spencep'  paid  7/.  12s.,  f*^*^ 

of  the  10/.,  but  that  defendant  hath  not,  nor  have  IPto^^ 

ward  and  Spencer  nor  has  either  of  them,  paid  tho   ^^^ 

sidue  &a,  or  any  part  thereof,  and  the  residue  &C9  ^ 

wit  2r.  85.,  still  remains  wholly  due  and  unpaid.    To  ^^ 


/ 
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damage  of  plaintiff,  as  such  treasurer  as  aroresaid,  of  Queen*s  Bench. 
lOL:  and  therefore  Sic.  ^^^^* 

Creneral  demurrer  and  joinder.  Timms 

WlLUANS. 

W.  H.  Watson  for  the  defendant.  First,  the  plaintiff 
could  not  recover  upon  this  note  at  common  law.  It  is 
payable  **  to  the  treasurer  for  the  time  being:"  that 
must  be  the  person  who  was  treasurer  when  the  note  was 
made :  and,  unless  by  legislative  enactment,  the  right  of 
iction  could  not  pass  from  one  treasurer  to  another  with- 
out indorsement.  There  is  nothing  to  attach  the  promise 
in  law,  on  which  the  action  must  be  founded,  to  the  person 
of  the  plaintiff.  ^Patteson  J.  The  declaration  says  that 
the  defendant  *^  promised  the  plaintiff,  then  being  such 
treasurer  as  aforesaid:"  if  a  promise  in  law  arose,  it 
irould  be  at  the  time  of  making  the  note,  and  ^^  then  '' 
would  refer  to  that  time.  Coleridge  J.  There  is  nothing 
in  the  declaration  inconsistent  with  the  plaintiff's  being 
the  party  to  whom  the  note  was  made.]  It  ought  to 
bave  been  expressly  stated  that  he  was  treasurer  when 
the  note  was  made,  so  as  to  be  the  person  to  whom  the 
promise  would  result.  But,  secondly,  if  any  person 
cx)uld  sue  on  this  note,  the  trustees  appear  to  be  the 
proper  parties.  Stat.  5  &  6  fF.  4.  c.  2S.  ("  for  the 
establishment  of  loan  societies  "  &c.)  enacts,  by  sect.  4, 
that  '^  all  monies,  goods,  chattels,  and  effects  "  of  any 
such  society  '<  shall  be  vested  in  the  trustee  or  trustees 
of  such  institution  for  the  time  being,  for  the  use  and 
benefit  of  such  institution  and  the  respective  members 
hereof;"  and,  after  death,  resignation,  &c.,  of  trustees, 
ihall  vest  in  their  successors ;  and  shall,  for  all  pur- 
K>se8  of  action  or  suit  touching  the  same,  be  deemed 
he  property  of  the  trustee  or  trustees,  and  shall,  in 

VOL.  III.   N.  8.  £  £ 
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FohiWie  III.     every  such  proceeding,  where  necessary,  be  stated  to  ^ 

'___  his  or  their  property;    and    the  trustee  or  trustees 

TiMMs  «  shall  and  they  are  hereby  respectively  authorised  to 
Williams,  bring  or  defend*'  any  action,  suit,  &&,  touching  such 
property,  and  to  sue  and  be  sued,  &&,  ia  his  or  their 
proper  name  or  names,  as  trustee  or  trustees  Suc^  with- 
out other  description.  By  this  clause  (if  the  act  stopped 
there)  a  note  given  to  the  treasurer  would  vest  in  the 
trustees  and  their  successors,  and  must  be  sued  upon  by 
the  persons  who  bore  the  official  character  when  the  ac* 
tion  was  to  be  commenced;  like  a  bastardy  bond  under 
Stat  54  G.  S.  c.  170.  s.  8.;  Addey  v.  fVodkyia).  But, 
thirdly,  the  proper  course  of  proceeding  is  before  jus- 
tices; and  for  this  purpose  the  treasurer  is  the  party 
authorised  by  stat  5  &  6  fT.  4.  r.  23.  Sect  8  enacts, 
^^  That  all  notes  and  securities  entered  into  for  the  pay- 
ment of  such  loans  shall  be  made  payable  to  the  treasurer 
or  clerk  for  the  time  being  of  the  said  institution ;  and  if 
the  party  or  parties  liable  to  pay  the  same  shall  fail  to 
make  full  payment  in  money  of  the  sum  in  the  note  or 
security  mentioned,  or  any  part  thereof,  for  seven  days 
after  demand  made  on  such  party,  or  left  at  his  usual 
place  of  abode,  by  or  on  behalf  of  the  treasurer  or  clerk 
for  the  time  being  of  the  said  institution,  it  shall  and 
may  be  lawful  for  any  one  or  more  of  his  Majesty's 
justices  of  the  peace**  for  the  county,  &C,  where  the 
person  refusing  payment  shall  be  or  reside,  <*  and  such 
justice  or  justices  b  and  are  hereby  requn*ed,  upon  com- 
plaint made  by  such  treasurer  or  clerk  as  aforesaid,**  to 
summon  the  person  complained  of;  and  that  on  ap* 
pearance,  or,  in  default  thereof,  on  proof  of  summons, 

(a)  8  TawU,  691. 
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such  justice  or  justices  shall  proceed  to  hear  and  deter-  Queen's  BencL 

mine  the  said  complaint,    and  award  such  sum  to  be  [__ 

paid  by  the  person  or  persons  respectively  liable  to  the        -^"^ 

payment  of  any  such  note  or  security  to  such  treasurer     Wiluami. 

or  clerk  as  shall  appear  to  the  justice  or  justices  to  be 

due,  with  such  sum  for  costs,  not  exceeding  10&,  as  to 

him  or  them  shall  seem  meet;  and  power  of  distress  is 

given  on  non-payment     The  intention  was  to  give  the 

numerous  contributors  to  these  institutions  a  short  and 

cheap  remedy :  and,  in  Crisp  v.  Bunbwy  (a),  under  the 

act  for  regulation  of  savmgs  banks,  9  G.  4.  c.  92.  s»  45., 

the  Court  of  G>mraon  Pleas,  taking  into  consideration 

the  objects  of  the  legislature  (which  were  like  those 

proposed  by  the  present  act),  held  that  the  jurisdiction  of 

the  superior  G>urts  might  be  ousted  without  express 

ivords  for  that  purpose ;  Tindal  C.  J.  saying  that  even 

i¥ords  which  appeared  permissive  only  might  have  that 

cfiect,  if  the  object  and  intent  of  the  statute  manifestly 

required  it.     [Lord  Derman  C.  J.  mentioned  Rex  v. . 

JdildenhaU  Sewings  Bank  (&).].     Stat.  S  &  4  Vid.  c.  1 10. 

^^'  to  amend  the  laws  relating  to  loan  societies  ")  repeals 

<by  sect  1)  stat  5  Si6W.if.c.  23.,  but  keeps  it  alive  for 

the  recovery  of  all  suras  lent  before  the  passing  of  the 

act      Sect  16  is,  in  substance,  nearly  the  same  as 

sect  8  of  Stat  5  &  6  ^.  4.  c.  23.:  and  it  is  followed  by 

clauses  which  are  not  expressly  introduced  in  the  act 

of  fV.  4.,  but  serve  to  shew  how  the  legislature  intended 

that,  as  well  as  the  subsequent  act  in  pari  materia,  to 

be  applied.   Sect.  1 7  enables  the  treasurer  or  clerk  of  any 

loan  society  to  proceed  for  recovery  of  any  sum  due  on 

a  promissory  note  in  a  county  court  or  court  of  request: 

(a)  8  Bmg,  394.  (b)  SA.^E.  952. 

££2 
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Volume  III.  sect  18  enacts  that,  if  the  whole  sum  due  on  such  note 

1 842. 
'__  exceed  the  amount  for  which  any  such  court  has  juris- 


TiMMt       diction,  the  treasurer  or  clerk  may  recover  so  much  as 

Williams,     that  court  Can  give  judgment  for,  and  forego  the  rest 

These  clauses  would  scarcely  have  been  necessary  if  the 

legislature  had  not  considered  that  sect  16,  taken  by 

itself,  ousted  all  jurisdiction  but  that  of  the  justices. 

It  is  observable  that  sect  19  of  this  latter  statute 
makes  an  express  provision  that  the  treasurer  for  the 
time  being  may  sue  for  and  recover  the  amount  of 
any  note  made  payable  to  the  treasurer  for  the  time 
being,  whether  the  person  filling  that  office  be  the  same 
or  not.  This  implies  that  the  enactments  previously 
made  did  not  give  such  a  power  in  the  like  case. 

Cowling  contra.  First,  if  it  were  necessary  that  the 
proceedings  should  be  instituted  by  the  same  treasurer 
to  whom  the  note  was  given,  it  cannot  be  argued,  on  ge- 
neral demurrer,  that  this  does  not  appear  sufficiently  by 
the  present  declaration.  And  the  objection  on  this 
head  has  been  otherwise  sufficiently  answered  by  the 
Court.  Secondly,  the  sum  due  on  this  note  is  recover- 
able by  action,  and  in  the  name  of  the  treasurer.  Stat 
3  &  4  Vict.  c.llO.  5. 1.  partly  repeals  stat  5  &  6  JF.  4. 
c.  23.,  but,  by.  subsequent  clauses,  reenacts  it,  subject 
only  to  some  new  provisions.  Sect  16  of  the  later 
act  is  substantially  the  same  as  sect.  8  of  the  earlier ; 
and  the  form  of  a  promissory  note  to  the  treasurer, 
in  stats  &4  VicL  r.  110.  sched.  (A.),  shews  the  na- 
ture of  the  security  contemplated  by  both  statutes. 
Sect  8  of  Stat  5  &6  »^.4.  c.  23.,  by  enacting  that  "  all 
notes  and  securities  entered  into  for  the  payment" 
of  loans  under  the  act    *'  shall  be  made  payable  to 


V.  VICTORIA.  419 

the  treasurer''  kc,  gives  impliedly  a  right  of  action   Queen's  Bench, 

1842 
to  the  treasurer    upon  such    notes;   and  the  clause  ' 

which  follows,  empowering  justices  to  summon  and  ad-  Tiiuu 
judicate,  is  permissive  only.  Tindal  C.  J.,  in  delivering  Wilkums. 
judgment  in  Crisp  v.  Bunbury  {d)y  fully  recognizes  the 
proposition  that  <<  the  jurisdiction  of  the  superior  courts 
of  Westminster  is  not  to  be  ousted,  except  by  express 
words,  or  by  necessary  implication:"  and  tliere  are 
several  instances  in  which  statutes  giving  a  summary 
remedy  before  justices  have  been  held  not  to  exclude 
the  right  of  action,  but  to  be  cumulative,  and  give  a 
choice  of  proceedings :  HorsefaU  v*  Dary  (6),  Manser 
V.  Taylor  {c).  If  this  were  not  so  under  the  present 
statute,  it  might  happen  that  a  magistrate,  on  some 
bona  fide  doubt  as  to  the  law,  might  refuse  to  interfere : 
the  Court,  in  such  a  case,  would  not  grant  a  mandamus; 
and  the  complainant  would  be  witiiout  remedy.  [Lord 
Denman  C.  J.  By  what  words  or  necessary  implication 
were  the  superior  Courts  ousted  of  jurisdiction  mCrisp  v. 
Bunbury  (a)  ?]  The  words  of  stat.  9  G.  4.  c.  92.  s.  45. 
were,  that  ^^  the  matter  so  in  dispute  shall  be  referred  to 
the  arbitration  "  &c. ;  language  very  different  from  that 
of  stat.  5  &  6  ^.  4.  c.  23.  s.  8.  Then,  if  an  action  lies, 
"  the  treasurer  or  clerk  for  the  time  being"  is  the  person 
who  should  bring  it.  This  may  be  inferred  from  the 
provision  of  stat.  5  &  6  ^.  4.  c.  23.  5.  8.,  that  all  notes 
shall  be  made  payable  to  him.  Sect.  4  does  not  inter- 
fere with  this  construction.  The  object  there  was  to 
declare  in  whom  the  property  should  be  vested,  and  to 

(a)  8  Bing.  S94.  399. 

(b)  HoU,  N.  P.  C.  147.  on  stat.  11  G.  2.  c.  19.  «.  4. 

(c)  S  Eag.  j-  r.  1275.    2  Eagle  on  Tithes^  893.    On  stat.  7  &  8  JiT.  3. 
c»  34.  «.  4.     S«e  Ricltardt  ▼.  Dyke^  anta,  p.  2J6. 

£  K  a 
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Fohtme  IIL     fiu»litate  remedies  as  between  the  society  and  stranflen. 

1842. 
[__  But  for  sect  4,  if  the  society  brought  an  action,  every 

'^^"^^  member  must  have  been  party  to  the  record.  Sect.  8 
WiLLUMs.  ^as  intended  to  give  the  society  a  remedy,  by  acdoa  or 
otherwise,  against  their  own  members,  whom,  but  for 
that  enactment,  they  could  not  have  sued.  IColeri^e  J» 
The  former  part  of  sect.  4  vests  all  the  property  in  the 
trustees ;  then  was  not  a  corresponding  enactment, 
which  appears  in  the  latter  part  of  the  section,  necessary 
to  complete  the  provision  ?  It  seems  to  follow  from  the 
vesting  of  the  property  that  there  should  be  a  power  to 
sue  for  it  Patteson  J.  Suppose  trover  were  brought 
for  one  of  the  notes,  in  whom  would  the  property  be 
laid  ?  By  sect  9  the  interest  on  any  loan  is  to  be  de- 
manded and  received  by  ^^  the  trustees  or  managers."] 
It  may  not  be  possible  to  reconcile  all  the  clauses  with 
any  one  construction :  but  the  plaintiff's  view  of  sect  8 
agrees  with  the  general  scope  of  the  act,  and  is  con- 
firmed by  the  corresponding  enactments  of  stat  3  & 
4  Vict,  c*  110.  Addey  v.  }Voolley{a)  shews  that,  on  a 
security  firamed  as  this  is,  the  person  in  office  when  the 
action  is  to  be  brought  is  the  proper  party  to  sue. 
iPatteson  J.  There  die  officers  to  whom  the  bond  had 
been  given  were  placed  by  statute  on  the  footing  of  a 
corporation,  for  the  purpose  of  enforcing  the  security.] 
Sect  19  of  Stat  3  &  4  Vict.  c.  1 10.  seems  intended  merely 
to  remove  doubts,  not  to  introduce  a  new  regulation. 

fV.  H.  Watsofiy  in  reply.  Without  legislative  enact- 
ment a  note  could  not  be  made  ^^  to  the  treasurer  for 
the  time  being "  of  a  society.  Stat  5  &  6  fT.  4.  c.  2S« 
5.  8.  sanctions  that  form :  but  sect.  4  makes  the  note  the 

(a)  8  TaurU.  6D1. 
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property  of  the  trustees.     [Patteson  J.    Still  it  would  Q»£en*t  Bench. 

require  a  special  provision  to  enable  one  party  to  sue  ou  

a  security  given  to  another*]  The  words  of  sect  4  ore  Tiuu» 
snflBcient  for  ?(liat  purpose.  {^Paiteson  J.  It  is  difficult  Willums. 
to  say  that  they  place  the  trustees  in  the  situation  of  in- 
dorsees of  the  treasurer.].  It  is  suggested;  that  magis- 
tcates  might  refuse  to  act;  but  the  same  argument 
might  have  been  used  as  to  arbitrators  in  Crisp  v.  Bun- 
bury  {a)f  and  m  to  magistrates  in  Cotes  v.  I^g/a  (i), 
referred  to  there  by  the  Lord  Chief  Justice.  [Lord 
Denman  C.  J.  In  doubtful  cases  we  do  not  compel 
jusdces  to  act;  but  here  there  could  be  no  doubu] 
The  remedy  contemplated  is  before  justices:  if  any 
action  ky^  it  must  be  at  the  suit  of  the  trustees.  : 

Lord  Demman  C.  J.  The  great  question  here  <  is, 
whether  the  treasurer  can  :maintain  this  action  to  re- 
cover money  due  to  the  society  upon  a  loan,  because  stat« 
5SL6JV.4f*  c.  23.  s.  8.  directs  that  notes  given  to  secure 
such  loans  shall  be  payable  to  *^  the  treasurer  or  clerk 
(or  the  time  being."  There  is  no  authority  for  holding 
such  a  power  vested  in  the  treasurer,  upon  such  words 
only.  Where  a  statute  of  this  kind  contemplates  that  a 
particular  right  of  action  shall  be  given,  it  is  created  by 
express  enactment  (c).  A  note  given  to  secure  a  loan 
from  the  society  is,  no  doubt,  a  chattel  of  the  society 
The  property  in  such  chattel  does  not  vest  in  the  trea- 
surer, but  is,  by  sect.  4,  deemed  to  be  in  the  trustees 
*^  foe  all  purposes  of  action  or  suit,  as  well  criminal  as 
civil."  .  Then  secL  8  gives  a  mode  by  which  the  trea- 

(a)  8  JBing.  394.  (6)  S  T.  R.  442. 

(c)  The  Friendly  Societies'  Act,  10  G.  4.  c  56,  8,  SI.,  was  cited  on 
tins  point  IB  the  eourse  of  the  •rgnment. 

£  £  4 
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Volume  III,    surer  for  the  time  being  may  put  such  note  in  force  when 
. '__   the  society  wish  to  recover  the  sum  secured;  a  magis- 


TiMMs  ^YB,iQ  being  invested  with  full  power  to  adjudicate  upon 
WiLUiLMs.  the  complaint.  The  remedy,  by  this  course,  is  com- 
plete: and  we  are  not  to  suppose  that  justices  will  fail 
to  perform  the  duty  which  the  law  requires  of  them.  As 
in  the  case  of  savings  banks,  so  here,  as  it  appears  to 
me,  the  legislature  has  thought  it  useful. to  withhold  the 
power  of  instituting  expensive  suits  in  the  superior 
courts,  and  to  appoint  a  domestic  foru  m  to  setde  those 
small  disputes  which  a  society  of  this  kind  is  likely  to 
be  engaged  in. 

Patteson  J.  The  words  of  stat.  5  &  6  ^.  4.  c.  23. 
s.  8.,  making  notes  payable  to  the  "  treasurer  '*  "  for 
the  time  being,"  are  certainly  ambiguous ;  and  I  at  first 
thought  they  meant  the  person  who  was  clerk  or  trea- 
surer at  the  time  of  giving  the  note.  But  I  think  that 
is  not  so.  The  meaning  is  that  the  note  shall  be 
payable  to  the  officer  and  his  successor.  If,  therefore, 
the  plaintiff  had  been  treasurer  at  the  time  when  the 
note  was  made,  sect.  8  would  not  enable  him  to  sue  on 
that  account.  Then,  do  the  words  imply  that  the  per- 
son who  happens  to  be  treasurer  when  default  is  made 
may  bring  an  action'?  If  so,  then,  wherever  an  act  of 
parliament  made  notes  payable  to  the  officer  of  a  society 
for  the  time  being,  special  clauses  enabling  the  officer  for 
the  time  being  to  sue  and  be  sued,  and  directing  that  ac- 
tions should  not  abate  by  a  change  in  the  person,  and 
all  similar  provisions,  would  be  rendered  unnecessary. 
But  we  have  never  held  any  thing  equivalent  to  this.  If 
the  legislature  meant  that  one  person  should  sue  on  a 
security  given  to  another,  it  would  expressly  provide  so. 
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But  here  express  provision  is  made  for  another  mode  QueenU  Bench. 

of  proceeding;  and  the  remedy  must  be  sought  by  that,  [____ 

Not  that  the  jurisdiction  of  the  superior  court  is  thus  Timms 
taken  away  :  that  jurisdiction  never  arises ;  for  the  trea-  '  Wiluams. 
surer  has  no  power  at  law  to  sue  upon  the  note  given 
to  his  predecessor.  ^  It  is  not  necessary  to  determine 
whether  or  not  the  trustees  could  have  maintained  an 
action  on  this  note.  The  property  may  be  in  them : 
but  it  does  not  follow  that  they  have  the  right  of  action. 

Williams  J.  Mr.  Ccnding  did  not  sufficiently  dis- 
tinguish Crisp  V.  Bunbury  (a)  from  this  case.  A  differ- 
ence was  suggested  between  the  words  **  shall  be  referred 
to  the  arbitration  "  &c.,  on  which  that  case  turned,  and 
^^  it  shall  and  may  be  lawful  for  any  one  or  more  of  his 
Majesty's  justices''  &&,  in  stat  5 Si  6  WiA.  c.  23.  s.  8.: 
but  that  distinction  is  not  supported  by  the  judgment 
of  Tindal  C.  J.,  which  was  grounded  as  much  on  the 
object  and  intent  of  the  statute  in  question  there  as 
upon  any  particular  words.  And,  although  in  the  early 
part  of  Stat.  5  &  6  ^.  4.  c.  23.  &  8.  the  expression  used 
is  only  "  it  shall  and  may  be  lawful,"  the  subsequent 
words  of  that  section  are  of  a  more  imperative  cha- 
racter. The  justice  is  "required"  to  summon  on  com- 
plaint; and  then  it  is  enacted  that,  on  appearance,  he 
'^  shall  pr(k:eed  to  hear  and  determine  the  said  com- 
plaint." 

Coleridge  J.  It  is  enough  for  us  in  this  case  to 
determine  that  tlie  present  plaintiff*  cannot  sue,  .there 
being  no  words  which  expressly  give  the  power,  as  in 

(«)  8  Bing.  8D4. 
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* that  in  other  statutes  the  worck  are  unnecessarily  use^ 

TiMMft        for  that  making  the  note  payable  to  the  treasurer    fie 
Williams,     the  time  being  enables  him  to  sue.     But  that  cleari, 
would  not  be  so  where,  the  treasurer  to  whom  tbt 
note  was  given  had  quitted  office  when  the  action  was 
to  be  commenced.    In  the  case  of  overseers,  an  express 
legislative  provision  was  necessary  for  the  puipose  of 
enabling  those  in  office  to  sue  upon  a  bastardy  ixxid 
given  to  their  predecessors.    And,  in  the  present  statute^ 
a  particular  mode  of  redress  is  pointed  out,  the  most 
propel*  and  equitable  one  for  such  cases.    It  is  sug- 
gested that  justices  might  refuse  to  act,  and  the  Court 
might  not  feel  authorised  to  issue  a  mandamus:  but 
these  are  cases  so  unlikely  to  occur  that  it  could  hardly 
be  necessary  to  provide  for  them. 

Judgment  for  defendant  (a)« 

(a)  Sec  Graves  y.  Colby,  9  jL  ^  K  356. ;  Albon  y.  I^,  4  ACm.  4" 
G.  421. 


jul^'sS!'  ^^^  against  Biceley. 

Reported,  2  Q.  B.  419. 
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QueetCs  Bench, 
1842. 


William  Hsnbt  Exng  against  Emily  Ann 

BiBGH. 


lionday^ 
June  IS^ 


JiLATT^  in  last  Easier  term,  obtained  a  rule  (drawn  j^^  ^  ^^^.^  ^ 
up  on  reading  an  order  of  Lord  Denman  C.  J.,  debt,  plaintiff 
dated  19th  March  last,  the  judgment  roll  in  the  cause^  ment  for  want 

.  .  ^    ,       of  a  plea;  and 

And  certain  aflSdairits)  calling  on  the  assignees  of  the  the  incipitur 

defendant  to  shew  cause  why  the  said  order,  setthig  for  the  whole 

aside  the  writ  of  fi.  fa.  in  the  cause  and  all  subsequent  the  declaratio^ 

proc^ings  for  irregularis,  should  not  be  rescinded.  ^!L^^^^ 

The  affidavits,  on  which  the  rule  was  obtained,  stated  as  *»>««>"»  n«m«l 

'  '  in  the  leTeral 

follows.  CO""**.  *nd  ex- 

ceeded the  real 

The  action  was  in  debt,  to  recover  the  principal  sum  debt    Plain- 
tiff sued  out 
of  20002.  and  upwards,  due  upon  several  promissory  a  fi.  fa.,  which, 

notes  and  bills   of  exchange  given  by  defendant  to 


datory  partes 
well  as  the  in- 
dorsement,  was 
for  the  real 
debt  only,  and 


plaintiff  for  money  lent     The  defendant  did  not  plead : 

and,  on  the  28th  of  February  last,  the  plaintiff  became 

entitled  to,  and  signed,  final  judgment.     The  aggregate  J^y^^J^J^Jl^** 

amount  of  the  sums  demanded  in  the  several  counts  » judgment  as 

was  7952/.,  which  exceeded  the  actual  debt:  and  the 


for  such  lesser 
sum  only.  A 
summons  being 
taken  out  to  set 
aside  the  proceedings  for  irregularity,  on  account  of  the  ▼ariance4)etwcen  the  fi.  fa.  and 
the  entry  of  the  incipitur,  plaintiff,  before  the  summons  Mras  heard,  completed  the  judgment 
roll,  with  a  remittitur  of  all  above  the  real  debt  and  costs,  and  an  award  Of  judgment  for 
such  debt  and  costs  only.  The  execution  having  been  set  aside  at  chambers  for  irregularity, 
the  Judge's  order  was  rescinded  on  motion  in  banc,  the  complete  judgment  roll  agreeing 
with  the  fi.  ia.,  and  the  Court,  on  such  motion,  not  looking  to  the  incipitur. 

And  the  Court  aAerwards  refused  to  set  aside  the  judgment  and  subsequent  proceedings 
on  the  ground  of  variance  between  the  incipitur  and  the  judgment  itself; 

Or  becaoae  the  dechvation,  as  stated  on  the  judgment  roll,  varied,  by  overstating  one  of 
the  sums  demanded,  from  the  declaration  filed  and  now  verified  by  affidavit  Or  because 
of  a  variance  between  the  declaration  filed  and  the  judgment  roll  as  to  the  date  of  the 
dedaration. 

The  judgment  roll  was  completed,  as  above  mentioned,  March  17th.  The  summons, 
and  motion  to  set  aside  the  Judge's  order,  were  pending  from  March  15th  till  the  end  of 
Eatler  term.  At  the  beginning  of  Trinitjf  term,  defendant  moved  (for  the  purpose  of 
brinsing  error)  that  the  judgment  roll  might  be  made  conformable  to  the  declaration. 
Held,  that  the  vatiaiioe  b^wcen  them  was  matter  of  irregularity  only,  and  the  application 
Bude  too  late. 
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plaintiff  therefore  took  judgment  for  2145/.  125.  (being 
the  real  debt),  and?/.  155,  taxed  costs,  entering  a  remit- 
titur for  the  5806/.  85.  The  judgment  roll,  so  completed, 
was  entered  and  carried  into  the  Treasury  (a).  On  the 
same  28th  February^  the  plaintiff  issued  a  fi.  fiu  (6)  on 


(a)  The  judgment  roll  began  <«  Pleas**  &c  (in  the  usual  fonn>  «  Wit. 
nessy  Thonuu  Lord  Dennuttu  BoOj  260a  The  S8th  day  of  February^ 
A.  D.  1842.  Middk$ex,  to  wit  WUliam  Henry  JRmg,  the  plaintiff**  &c., 
«  complains  *'  &c.  The  sum  demanded  in  the  commencement  of  the  de> 
daration  was  7952L  The  fixst  count  was  on  a  promissory  note  for  ISlStL ; 
second  count,  on  a  bill  of  exchange  for  SOL  ;  third  count,  on  a  biU  of 
exchange  for  100^ ;  fourth  count,  on  a  promissory  note  for  2S0L  ;  fifth 
count,  for  3O0OI.,  money  lent;  sixth  count,  for  30002.,  on  an^accoont 
stated.     After  the  declaration,  the  roll  proceeded  as  follows. 

And  the  said  Emify  Ann  J9trc^  in  her  proper  person,  sajrs  nothing  in 
bar  or  preclusion  of  the  action  of  the  said  WUUam  Henry  JRng  :  whereby 
the  said  W.  H  K.  remains  undefended  against  the  said  £•  A*  B. :  and 
hereupon  the  said  W,  H  Km  freely  here  in  Court  remits  to  the  said 
E.  A.  B,  the  sum  of  5806/.  8s. ,  parcel  of  the  said  sum  of  7952iL,  in  and 
by  the  declaration  above  mentioned  and  demanded,  and  all  damages  su»- 
tained  by  him  on  occasion  of  the  detention  thereof,  and  prays  judgment 
for  the  sum  of  2145^  12s.,  residue  of  the  said  debt,  together  with  his 
costs  and  charges  by  him  about  his  suit  in  this  behalf  expended,  to  be  ad- 
judged to  him  &c.  Thereupon  it  is  considered  that  the  said  W,  H,  K,  do 
recover  against  the  said  E,  A,  B,  the  said  sum  of  2145/.  12s.,  residue  &c, 
and  alsof/.  15s.  Ot/.  for  his  damages  which  be  hath  sustained,  as  well  on 
occasion  of  the  detaining  the  said  sum  of  2145/.  12s.,  residue  &c.,  as  for 
his  costs  and  charges  by  him  about  his  suit  in  this  behalf  expended,  by  the 
Court  here  adjudged  to  the  said  W,  H.  K,^  with  his  assent  And  the 
said  A  A»  B,  in  mercy  &c.  And  let  the  said  E,  A,  B.  be  acquitted  of 
the  said  sum  of  5806/.  8s.,  parcel  &c.  And  the  damages  aforesaid  re- 
mitted &c. 

(6)  The  affidavits  set  forth  the  fi.  fa.,  the  mandatory  part  of  which  was 
as  follows.  «  We  command  you  that  of  the  goods  and  chattels  of  Emihf 
Ann  Birchf  widow,  of"  &c,  **  you  cause  to  be  made  2145/.  12s.,  which 
William  Henry  King  lately,  in  our  Court  before  us  at  IFetlmiiuter,  re- 
covered against  her;  also  7/.  15s.,  which  were  adjudged  to  the  said 
W,  H,  jr.,  as  well  for  his  damages  which  he  had  sustained  by  resson 
of  detaining  of  the  said  debt,  as  for  his  costs  and  charges  by  him  about 
his  suit  in  that  behalf  expended ;  whereof  the  said  E,  A.  B.  is  convicted, 
ai  appears  to  u§  qf  record  $  together  vrith  interest  upon  the  said  two 
flVYtnd  tumi  of  8143/.  18s.  and  IL  15f.»  at  tht  rata  of  4/»  par  cent* 
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this  judfinnent  for  2145/.  I2s.  and  ?/•  155.9  indorsed  to   Queen*t  Bench, 

1842. 
levy  those  sums.     On  1st  March  the  sheriff  levied ;  and   1__ 

he  proceeded  to  sell  on  the  9th,   10th,  and  11th  of        ^^^ 
Moixh.     On  the  7th  of  March  a  fiat  in  bankruptcy        Bi»ch. 
was  awarded  against  the  defendant     On  14th  Marchy 
the  petitioning  creditors  having  claimed  the  property 
seized,  Lord  Denman  C.  J.   made  an  order  that  the 
sheriff  should  pay  the  proceeds  of  the  execution  into 
court,  and  an  issue  should  be  tried :  and  such  proceeds, 
amounting  to  1710/.  I6s.\\\d.^  were  accordingly  paid 
in.     The  plaintiff  was  afterwards  served  with  a  sum- 
mons, by  the  parlies  claiming  under  the  fiat,  to  shew 
cause  why  the  fi.  fa.  should  not  be  set  aside  for  irregu- 
larity ;  the  alleged  irregularity  being  that,  by  the  entry 
which  the  clerk  of  the  judgments  had  made  on  the 
plaintiff's  signing  judgment,  the  plaintiff  appeared  to 
take  judgment  for  7952/.,  owing  to  the  general  practice  of 
merely  entering  an  incipitur  (a)  of  the  declaration  on  the 
judgment  paper  and  roll  at  the  time  of  signing  judgment, 
the  clerk  of  the  judgments  never  seeing  the  complete 
roll,  which  is  usually  completed  afterwards  and  filed  with 
another  officer,  the  clerk  of  the  Treasury.     Under  these 
circumstances,  it  was  objected  that  a  variance  appeared, 
as  to  the  sums  named,  between  the  mandatory  part  of 
the  fi.   fa.  and   the  judgment.     On   19th   March  last. 
Lord  Denman  C.  J.  made  the  order  which  was  the  sub- 


per  annum,  from  the  28th  day  of  February  in  the  year  of  our  Lord  1842, 
on  wkiek  day  the  judgment  was  entered  up :  and  have  that  money,  with 
inch  interest  as  aforesaid,  before  us  at  Weitminster,  immediately  after  the 
execution  thereof,  to  be  rendered  to  the  said  William  Henry  King  for 
his  debt  and  damages  and  iaterest  as  aforesaid ;  and  that  you  do  all  such 
things'*  &c.  Indorsed  to  levy  215S(.  7<.,  and  interest  &c.,  besides  slieriff'a 
poundage,  &c. 
(a)  See  note  (a)  to  PhU&ptY.  Birch,  4  Man.  jr  G.  405. 
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. ]__  issued  herein,  and  all  proceedings  thereon,  be  set  aside 

^"^  ibr  irregularity,  with  costs  to  be  taxed,  to  be  paid  by  the 
BiKCH.  plaintifiP  to  the  defendant's  assignees,  their  attorney  or 
agent**  The  judgment  roll  was  in  fiict  filed  on  the 
17th  of  March.  An  aflSdavit  of  that  proceeding,  and 
of  the  remittitur  being  entered  on  the  roll,  was  made 
on  the  same  17th  of  March. 

The  affidavits  in  answer  stated  that  the  deCendant 
was  declared  bankrupt  on  the  8th  of  March  :  that  the 
summons,  upon  which  the  order  of  the  19th  of  March 
was  made,  was  senred  on  the  plaintiff  on  the  15th  of 
Marchj  for  shewing  cause  on  the  16th :  that  the  plaintiff, 
not  attending  on  the  16th,  was,  on  that  day,  senred  with 
a  second  summons  to  shew  cause  on  the  17th :  that  no 
remittitur  was  entered  till  the  1 7th  of  March :  that  the 
summons  was  heard  on  the  17th,  when  the  plaintiff  pro- 
duced an  affidavit  of  the  remittitur  being  entered ;  in 
answer  to  which  an  affidavit  was  put  in  that  the  remit- 
titur had  been  entered  after  the  order  had  been  applied 
for :  that  the  Lord  Chief  Justice  thereupon  took  time 
for  consideration,  and  that  he  afterwards  made  the  order 
of  19th  March. 

In  Easier  term  {May  9th), 

Kelly  and  E.  James  shewed  cause.  The  writ  of  exe- 
cution varies  from  the  judgment,  as  appears  by  the 
incipitur:  and  all  proceedings  under  it  are  void;  Webber 
V.  Hutchins  {a).  If  the  plaintiff  wished  to  levy  the  lesser 
sum  only,  he  might  have  taken  out  a  writ  of  execution 
for  the  whole  amount  named  in  the  incipitur,  and  have 
indorsed  it  to  levy  the  lesser  sum ;  or  he  might,  in  the 

(a)  8  ii:  f  W.  S19. 
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first  instance,  have  entered  on  tte  record  a  remittitur  Qiiem*§  Bmch. 

1842. 
of  part,  and  prayed  judgment  and  taken  out  execution *__ 

for  the  residue.     He  cannot  now  avail  himself  of  the         ^"** 

change  which  he  has  made  by  the  judgment  roll  which        Buch. 

be  has  carried  in :  having  entered  die  incipitur  for 

one  sum,  he  was  not  authorised  to  make  a  full  entry  of 

judgment  for  the  other.     And,  besides,  the  question  is, 

whether  the  Lord  Chief  Justice's  order  was  right  or 

wrong;  and  that  order  had  reference  to  the  state  of 

things  at  the  time  of  the  summons,  which  was  ante-> 

cedent  to  the  carrying  in  of  the  roll.   The  utmost  length 

to  which  the  Court  would  go  in  this  case  would  be  to 

grant  a  cross  rule  for  amending  the  judgment;  and  then 

terms  would  be  imposed.     Here,  however,  that  cannot 

be  done,  the  rights  of  third  parties  having  intervened ; 

Html  V.  Pasman  (a),  Phillips  v.  Tanner  (6),  and  the 

second  point  in  Webber  v.  Hutchins  (c).    The  bankrupt's 

assignees  claimed  before  the  roll  was  made  up.     By  R. 

HiL  4  W.  4.,  General  Rules  and  Regulations^  8.  {d)j 

judgments  have  now  no  relation,  and  must  be  entered 

of  record  of  the  day  on  which  they  are  signed,  unless  a 

court  or  judge  make  a  special  order  for  entering  them 

nunc  pro  tunc.     It  is  true  that,  as  to  interest  under 

Stat.  1  &  2  Vict.  c.  110.  s.  17.,  the  incipitur  gives  the 

date  to  the  judgment;  Fishery.  Dudding{e):  but  the 

principle  of  the  new  rules,  as  well  as  of  the  Statute  of 

Frauds,  29  C.  2.  c.  3.  ss.  18,  14,  15.,  is,  that  no  rights 

shall  be  affected  by  any  thing  in  a  judgment  which 

comes  into   existence   after  those  rights   are  vested. 

Therefore  the  judgment,   as  altered,  cannot  be  con- 

(a)  4  M.i  8,  329.  (6)  6  Bmg.  SS7. 

(c)  SM.i  W.  S19.  (d)  5  B.  f  Ad.  fi. 

(e)  3  Man.  j-  G.  238. 
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sidered  to  be  of  the  date  of  the  incipitur,  from  which  it 
varies.  IPaUeson  J.  In  Hunt  v.  Pasman  (a)  there  was 
error  on  the  record.] 

Piatt  and  Pashley  contrtL  The  rule  nisi  is  drawn  up 
on  reading  the  judgment  roll.  As  the  judgment  roll 
now  stands,  it  agrees  with  the  writ.  If  the  roll  was 
irregularly  made  up,  the  proper  course  was  for  the  de- 
fendant to  apply  to  have  it  set  aside.  The  Court  will 
look  at  the  roll  only,  as  in  Dickenson  v.  Teague  {b).  But 
the  judgment  does  not,  legally  speaking,  vary  from  the 
incipitur.  The  incipitur  does  not  bind  as  to  the  sum. 
When  tlie  judgment  is  by  default,  there  is  no  verdict 
fixing  the  sum ;  and  then  the  incipitur  merely  contains 
the  sum  in  the  declaration,  which,  as  the  action  is  in 
debt,  is  the  aggregate  of  all  the  sums  in  the  several 
counts.  The  roll,  when  completed,  may  contain  the 
proper  sum.  When  proceedings  were  ore  tenus,  the 
officer  of  the  Court  would  make  a  memorandum,  which 
would  be  the  incipitur,  upon  judgment  being  pronounced ; 
and  he  would  then  insert  the  whole  sum  claimed :  he 
might  afterwards,  when  the  judgment  was  completed, 
set  down  the  correct  sum.  The  incipitur  is  like  the  clerk 
of  the  peace's  minute  of  a  judgment  on  an  indictment, 
which  minute  is  of  no  authority  as  evidence  of  the  judg- 
ment, but,  for  the  purpose  of  such  proof,  the  judgment 
itself  must  be  completely  made  up;  Rex  v.  Smith {c). 
Ayrey  v.  Davenpmt  (d)  is  a  case  to  the  like  effect  \_Pat- 
tcson  J.  Could  you  make  an  incipitur  for  20/.,  and  com-> 
plete  the  roll  by  entering  judgment  for  100/.?]     The 


(a)  4  If.  j-  &  829. 
(6)  1  C.  A/.  j>  22.  241. 
(c)  8  J9.  j>  C.  341. 


5,  C.  4  Tyrwk.  450. 

(<f)  ^N.M.  474. 
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incipitur  marks  the  sum  beyond  which  the  judgment  can-  Queen's  Bench. 

not  go.  In  2  Tidd's  Practice^  94?3  (9th  ed.),  it  is  said  that   ' 

a  judgment  "  is  not  a  perfect  and  permanent  record,  till  ^'"° 
the  roll  is  brought  into  Court  and  filed,"  What  has  Bi»ch. 
been  done  here  may  be  considered  as  a  remittitur  upon 
the  sum  named  in  the  incipitur ;  as  a  nolle  prosequi  for 
a  part,  entered  up  after  judgment  for  the  whole,  was 
held  equivalent  to  a  retraxit^  in  Bowden  v.  Home  {a). 
The  allegation  in  the  writ  **  as  appears  to  us  of  record  " 
is  now  correct;  and  the  plaintiff  was  bound  to  make 
the  two  correspond.  The  sheriff  is  directed  by  the  fi. 
fa.,  to  cause  to  be  made  the  sum  recovered  bt/  the 
judgment ;  1  ChitL  Arch.  Pr.  419.  (7th  ed.).  Here,  be- 
fore the  actual  order  of  Lord  Denman  C.  J.  was  made, 
the  roll  was  complete  in  its  present  form. 

Lord  Denman  C.  J.  On  the  argument,  I  am  satis- 
fied that  my  order  ought  to  be  rescinded.  In  good 
sense,  the  practice  certainly  should  be  that  the  incipitur 
should  contain  the  sum  to  be  levied,  and  no  more. 
Yet,  though  I  feel  the  objection  to  allowing  a  variation 
to  be  made  pending  an  enquiry,  we  must,  on  this  appli- 
cation, see  whether  the  writ  varies  from  the  judgment 
roll.  My  order  was  founded  on  a  doubt  which  I  felt, 
whether  the  incipitur  could  be  corrected.  There  must, 
indeed,  be  no  variance  on  the  record  :  but  the  judgment 
is  no  record  till  it  is  made  up :  the  incipitur  is  merely 
the  instruction  for  the  future  judgment.  There  is  there- 
fore no  irregularity  in  this  writ. 

Patteson  J.  The  order  sets  aside  the  fi.  fa.  as 
varying  from  the  judgment,  and  would  be  right  if  there 

(a)  7  Bing.  716.     See  p.  723. 
VOL.  III.   N.  8.  F  F 


^32  Q.B.    TRINITY  TERM, 

Volume  IIL  were  such  a  variance.      The  question  is,  whether  the 

1 842, 
*  fi.  fa.  does  so  vary ;  that  comes  to  the  question,  what 


Kino  \^^  judgment  is.  I  certainly  thought,  till  now,  that 
BiftCH.  signing  the  judgment  was  the  same  thing  as  entering 
the  incipitur:  and  I  still  protest  against  the  doctrine  that 
the  incipitur  is  to  be  for  one  sum  and  the  judgment  for 
another.  I  cannot  find  it  settled  (nor  dol  believe  it  to 
be  so ;  and,  if  the  course  be  so,  the  sooner  it  is  altered 
the  better)  that  the  incipitur  is  to  contain  the  whole 
sum  named  in  the  declaration.  It  ought  to  contain  the 
sum  which  is  to  be  in  the  judgment  roll.  Where  the 
action  is  on  a  bond  with  a  penalty,  you  cannot  ex- 
acdy  pursue  the  same  course  as  in  other  cases:  you 
there  take  out  judgment  for  the  penalty,  and  execution 
for  the  actual  damages.  But  there  is  no  doubt  that  in 
all  cases  a  party  who  consents  to  take  less  than  the 
judgment  specifies  may  take  out  execution  for  the  whole 
sum  in  the  judgment  and  indorse  the  writ  to  levy  less. 
He  may,  on  the  same  principle,  enter  a  remittitur  on 
the  record  of  the  judgment,  as  is  done  here.  So  far  as 
regards  the  question  of  variance  between  the  judgment 
and  the  writ,  we  must  throw  the  incipitur  over:  for 
there  is  no  variance  if  the  complete  judgment  roll  agree 
with  the  writ.  Still  I  think  that  it  is  going  a  great 
deal  too  far  to  deal  with  an  incipitur  in  this  way. 

Williams  J.  concurred. 

WiGHTMAN  J.  The  objection  rests  wholly  in  the 
alleged  variance  of  the  judgment  described  in  the 
writ  from  that  which  was  actually  obtained.  The 
writ  recites  a  judgment  of  record :  and  it  is  alleged 
that  this  recital  states  a  smaller  sum  than  that  in  the 
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real  judgment.      But,  on  looking  at  the  record,  we  find  Qveen*t  Meneh. 


184S. 


that  it  agrees  with  the  writ     Whether  the  judgment 

coul4  have  been  set  aside  on  the  ground  that  it  does        ^^^^ 

not    agree    with    the   incipitur,   is    another  question.        Bikcm. 

But  the  ground  of  the  objection  which  is  taken  fails. 

It  seems  to  me  that,  if  the  parties  claiming  under  the 

fiat  proposed  to  take  advantage  of  a  variance  between 

the  incipitur  and  the  writ,  they  should  have  applied  to 

compel  the  other  party  to  carry  in  the  record :  and  then 

their  objection  as  to  the  variance^  if  good  at  all,  might 

have  been  made  available. 

Rule  absolute. 

Kdb/y  in  the  present  term  (Jlfa^2Sd),  moved,  on  affi- 
davits setting  forth  the  facts  already  stated,  and  the  de- 
damtion,  as  filed,  for  a  rule  to  shew  cause  why  the  judg- 
ment roll  and  judgment,  and  all  subsequent  proceedings, 
should  not  be  set  aside  for  irregularity,  on  the  following 
grounds.  1.  By  the  affidavits  the  declaration  appears, 
in  reality,  to  have  been  dated  Februaty  Slst,  whereas 
the  judgment  roll  dates  it  Februan/  28th ;  therefore 
there  is  a  variance  between  the  declaration  and  the 
roll :  or,  if  the  date  **  28th  February "  is  to  be  con- 
sidered as  that  of  the  judgment  roll,  then  the  declaration 
appears  on  the  roll  without  a  date,  which,  by  the  plead- 
ing rules,  HtL  4  fV.  4. {a\  it  ought  to  have:  or  else  it  is 
unceitain  what  the  date  denotes.  2.  The  declaration, 
as  it  is  now  truly  set  forth,  claims  only  300/.  as  due  on 
the  account  stated ;  that  makes  the  aggregate  of  the 
sums  claimed  in  all  the  counts  5252/.  (&).     But,  on  the 

(a)  General  Rules  and  Regulations,  1.  5  P.  ^f  '^d.  i. 
(6)  The  total  fum  demanded  in  the  beginning  of  the  declaration  fileA 
WIS  7959L 

FP  2 


434  Q.B,    TRINITY  TERM, 

Volume  III.    roll,  the  sum  due  on  the  account  stated  appears  to 

[__  be  3000/. ;  and  accordingly  judgment  is  entered  up  for 

King  7952i,  though  reduced  to  2145/.  12s.  by  means  of  a  remit- 
Bi»cH.  titur.  The  defendant's  admission,  by  virtue  of  which  judg- 
ment was  entered  up,  extended  to  300/.  only,  as  claimed 
by  the  declaration  on  the  account  stated.  The  variance 
would  be  ground  for  a  writ  of  error ;  and  the  plaintiff 
has  no  right  to  exclude  the  defendant  from  it  by  the 
correction  now  made.  3.  The  judgment  varies  from  the 
incipitur,  therefore  the  whole  is  irregular.  This  is  not 
the  point  decided  last  term.  It  was  then  held  that  the 
execution  could  not  be  set  aside,  because  the  jildgment 
agreed  with  it,  though  the  incipitur  varied.  When  the 
summons  was  served,  on  the  15th  of  March^  for  set- 
ting aside  the  fi.  fa.,  the  present  ground  of  complaint 
did  not  exist;  for  the  remittitur  was  not  entered  till  the 
17th:  proceedings  were,  of  course,  stayed  till  the  sum- 
mons and  the  subsequent  motion  were  disposed  of;  and, 
till  then,  the  irregularity  did  not  become  prejudicial. 
Worthington  v.  Wigley  {a)  shews  the  materiality  of  a 
variance  between  an  issue  delivered  and  the  roll. 

Patteson  J.  (6).  The  point  argued  on  shewing  cause 
against  the  rule , obtained  in  this  case  last  term  is  sub- 
stantially the  same  as  the  third  point  now  raised.  On 
this  there  will  be  no  rule.  On  the  others :  if  it  be 
erroneous  that  the  aggregate  sum  in  the  declaration 
should  not  correspond  with  the  sum  for  which  judg- 
ment is  entered  up,  it  does  seem  that  the  plaintiff  ought 
not  to  be  allowed  to  correct  his  own  mistake,  and  there- 
by take  away  the  defendant's  opportunity  of  bringing  a 

(a)  5  2?oio/.  p.  C.  209. 

(6)  Lord  Dcnman  C.  J.  was  absent  during  the  argument. 
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writ  of  error.     We  will  therefore  grant  a  rule  to  shew  QveefCi  Bemek. 

1842* 
cause  why  the  judgment  roll  should  not  be  made  con-  * 

formable  to  the  declaration.     As  to  the  date,  the  time         ^^'^ 

for  that  objection  is  gone  by ;  but  you  may  take  a  rule        Bimca. 

for  making  the  date  on  the  roll  conformable  to  the 

true  one. 

Williams  and  Coleridge  Js.  concurred. 

A  rule  was  drawn  up,  calling  upon  the  plainti£P  to 
shew  cause  why  the  judgment  roll  should  not  be  made 
conformable  to  the  declaration  as  filed,  so  far  as  related 
to  the  sum  specified  in  the  count  upon  an  account 
stated. 

PlaU  and  Pashley  now  shewed  cause  on  an  affidavit 
stating  that  3000/.  was  written  for  300/.  in  the  ingrossed 
declaration,  by  the  mistake  of  a  clerk,  which  was  not 
discovered  till  May  1842;  and  that  the  defendant  did 
not  take  the  declaration  out  of  the  office,  and  was  not 
misled  or  damaged  by  the  error,  having  suffered  judg- 
ment by  default,  and  there  being  no  defence  on  the 
merits.  They  contended  that  the  record  ought  not  to 
be  now  altered  for  the  purpose  of  enabling  the  de- 
fendant to  bring  error  on  account  of  a  mistake  merely 
clerical,  and  which  might  easily  have  been  corrected 
while  the  proceedings  were  in  paper:  that  the  defect 
was  at  most  an  irregularity,  and  waived  by  delay  on  the 
part  of  the  defendant:  and  that  the  judgment  could 
not  be  altered  after  a  term  had  elapsed :  Lamb.  Eiren. 
c.  13.  p.  70.  (ed.  1581.) ;  Co.  Litt.  260  a.;  Rex  v.  Car^ 
UU{a). 

(a)  2B.^  Ad.  971. 
F  F   3 
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Kellt/  and  E.  James,  contr^  as  to  the  delay^  con- 
tended, as  on  the  motion  for  the  rule  nisi,  that  the 
pendency  of  the  summons,  and  afterwards  of  the  rule 
for  setting'  aside  the  order  of  Lord  Denman  C.  J.,  had* 
made  an  earlier  application,  on  the  ground  now  stated 
unnecessary. 

Lord  Denman  C«  J.  The  most  that  can  be  made  of 
this  is,  that  it  is  an  irregularity:  and  the  defendant 
comes  too  late. 

Patteson  J.  This  is  at  most  an  irregularity ;  and  it 
appears  that  the  original  draft  of  the  declaration  was 
right. 

Williams  and  Coleridge  Js.  concurred. 

.    Rule  discharged  (a). 

(a)  See  Pimp$  y.  Birdh  4  Afon.  ^  G,  403. 


Mondt^, 
June  IStb. 


The  Queen  against  The  Eastern  Counties 
Railway  Company. 

(On  the  Prosecution  of  the  Christchurch 
Paving  Commissioners.) 

The  argument  and  decision  on  the  motion  for  costs 
in  this  case  (referred  to  in  1  Q.  B.  765,  note  (c),  under 
the  title  ^^Begina  v.  the  Comndssiotiers  for  paving  Christ-^ 
ckurckf  Spitaljields**)  are  reported,  2  Q.  B.  578. 
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Queen*t  Bendt, 
1842. 


The  Queen  against  Baenes  and  Another.       j^^tb. 

ON  appeal  against  an  order  of  justices  upon  surveyors  Where  the 
sessions  have 

of  highways  for  payment  of  a  portion  of  the  quashed  or  con- 
highway  rate  to  certain  trustees  of  a  turnpike  road  (a),  order  subject  to 
the  quarter  sessions  (for  Derbyshire)  quashed  the  order,  court' of" 
subject  to  the  opinion  of  the  court  of  Queen's  Bench  ^^'J^^ 
upon  a  case.      The  case   was  stated,   and   argued  in  ■*°***  '^  ^^ 

^  ®  case  to  bere- 

this  court  in  Michaelmas  term,  1841 ;  when  the  court  «tated,  it  is  the 

duty  of  those 

made  a  rule  that  the  orders  should  be  sent  back  to  contesting  the 

original  order 

be  restated.     The  respondents  did  not  apply  to  the  ap-  to  give  notice 

,,  n  •  .1  •         •  to  those  who 

pellants  for  a  meeting  to  restate  the  case,  nor  give  them  support  it,  be- 
any  notice  of  an   intention  on   the  respondents'  part  to'hiweUieciMic 
to  bring  the  matter  before  the  next  quarter  sessions;  "^nd  where 
nor  did  the  appellants,  in  fact,  know  of  such  intention ;  ^^^^  ^^ 
but  at  the  January  sessions,    1842,   the  respondents  quashed,  and 

^  '^  the  case  stated 

moved  (no  one  appearing  on  behalf  of  the  appellants)  and  sent 
that  the  original  order  might  be  confirmed ;  which  was  respondents, 
done  by  an  order  reciting  the  previous  proceedings,  and  notice  oFxiltS 
the  non-appearance  of  the  appellants.     In  last  Easter  J^"o,^nnd  in 
term  a  certiorari  was  obtained  to  brini?  up  this  order  of  ^  •b«ence  of 

o     *^  the  appellants, 

sessions,  for  the  purpose  of  its  being  quashed.  obtained  a  con- 

The  attomev  for  the  appellants,  in  his  affidavit  made  order,  this 

Court,  on  cer- 
in  support  of  the  rule,  declared  his  belief  that  it  was  tiorari,  quashed 

incumbent  on   the    respondents,   who    had    originally  tioned  order, 

brought  the  case  into  this  Court,  to  give  notice  of  their  spondenu^had 

intention  to  proceed  for  a  restatement,  and  deposed  that,  fJ\\^J^  „  *t^^ 

if  such  notice  had  been  given,  he  should  have  instructed  ^J^***^".. 

counsel  to  appear  at  the  sessions.     The  affidavits  in  op-  sending  the 

'  ^  '^      case  back  for 

position  stated  that  an  agent  for  the  appellants  was  pre-  resutemtnt. 
(a)  See  ttat  2  &  3  Vict,  c  81. 
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sent  In  the  court  of  Queen's  Bench  when  the  rule  was 
made  for  sending  the  case  back  to  be  restated)  and  that 
the  appellants  were  served  with  a  copy  of  that  rule : 
that  the  attorney  for  the  respondents  attended  at  the 
January  sessions  with  his  counsel,  documents  and  wit- 
nesses, having  done  all  that  was  previously  necessary,  as 
he  was  advised  and  believed,  for  the  purpose  of  pro- 
curing the  restatement :  and  that,  at  a  late  period  of  the 
sessions,  the  appellants  not  then  appearing,  he  moved  to 
have  the  original  order  confirmed.  That  the  attention 
of  the  court  was  then  called  to  the  law  and  practice 
on  cases  sent  for  restatement,  and  to  decisions  in  the 
Court  of  Queen's  Bench  on  that  subject:  **and  it  was 
thereupon  suggested  by  the  court,  whether  a  notice  of 
the  intended  application  should  not  have  been  given  by 
the  respondents  to  the  appellants :  and,  after  discussion 
thereupon,  the  court  considered,  and  intimated  its 
opinion,  that,  if  any  notice  was  necessary  according  to 
law  and  the  practice  of  that  court,  it  should  have  been 
given  by  the  appellants  to  the  respondents,  or  that  the 
appellants  ought  to  have  appeared  :  and  the  court  there- 
upon confirmed  without  reservation  or  condition  the 
original  order  of  justices."  The  last  mentioned  order 
of  sessions  being  brought  up  and  a  motion  made  to 
quash  it. 


Wildman  and  Griffin  now  shewed  cause.  It  was  not 
necessary  that  the  sessions  should  restate  the  case. 
Their  duty  was  to  rehear ;  and  upon  so  doing  they  might 
decide  as  they  thought  fit.  Rex  v.  The  Earl  of  Effing- 
ham (a),  and  Rex  v.  Bloxam  (i),  and  the  Anonymous  (c) 
case  there  cited  by  Sir  J.  Scarlett,  shew  the  practice. 


(a)  2B.^  Ad,  393.  note  (a), 
(c)  I  J.^E.  889. 


(b)  I  jttE.  386. 
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yiiord  Denman  C.  J.    Will  it  be  contended  that,  when  Cuem'#  Bmck. 

^^Lhe  case  was  sent  back,  the  sessions  were  bound  at  all ]__ 

events  lo  state  a  new  case  ?    The  evidence  on  the  re-     ^*  Quo* 

T. 

Siearing  might  remove  every  difficulty.]      (Clarke  and       Baehks. 

JVhitekunti  in  support  of  the  rule,  stated  their  objtetion 
^o  be,  not  that  suggested,  but  that  the  respondents 
^>ught  to  have  given  notice  of  trial.)  This  court  will 
3[iot  quash  an  order  of  sessions  which  is  good  on  the 
:£ice  of  it,  and  relates,  to  a  point  of  practice  which  they 
liad  authority  to  decide.     [Lord  Denman  C.  J.     It  is  * 

^d  that  they  have  applied  their  rule  of  practice  un- 
costly.] The  injustice  ought  to  be  very  manifest  to 
^warrant  an  alteration  of  their  order ;  but  here  the  appel- 
lants suffered  by  a  default  of  their  own.  They  should 
have  been  ready  to  proceed  at  the  sessions.  Their  agent 
was  present  in  this  court  when  the  rule  was  made  for 
sending  back  the  case  to  be  restated.  It  was  not  ne- 
cessary even  to  serve  them  with  a  copy  of  the  rule. 
Bex  V.  The  Justices  of  Monmouthshire  (a),  Rex  v.  T7ie 
Justices  of  Leicestershire  (i),  and  Bex  v.  James  (c),  shew 
that,  in  a  case  like  the  present,  this  court  ought  not  to 
assume  the  jurisdiction  of  reviewing  the  judgment  of 
the  sessions.  The  court  has  refused  to  interfere,  even 
where  the  chairman  had,  by  mistake  (not  discovered 
till  the  close  of  the  sessions),  pronounced  judgment  for 
quashing,  instead  of  confirming,  an  order,  and  the  jus- 
tices  themselves  supported  the  rule  for  a  mandamus  to 
rehear,  or  to  correct  the  judgment  by  the  chairman's 
notes :  Anonymous  {d)  case  in  note  to  Dickinson^s  Guide 
to  the  Quarter  Sessions. 

(a)  BB.^a  137.  (6)  I  M.  f  S.  442. 

(c)  2M.^S,  321. 

(<0  Dick.  Quart,  Seu,  661.,  note  (x),  5tli  ed.,  by  Tajf^urd 
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Clarke  (with  whom  was  Whitehurst)^  contra.  If  neither 
party  had  taken  any  step,  the  order  of  sessions,  quashing 
the  originid  order,  would  have  stood.  The  appellants 
had  no  interest  in  moving  the  case.  It,  therefore,  lay 
upon  the  respondents  to  give  notice  of  the  proceeding 
at  sessions*     (He  was  then  stopped  by  the  court) 


Lord  Denman,  C  J.  The  principle  laid  down  is  a 
just  one.  The  party  who,  in  the  first  instance,  suc- 
ceeded at  sessions  is  not  bound  to  sUr  the  case  for  the 
purpose  of  having  the  order  of  sessions  reviewed. 
The  question  whether  the  appellant,  in  ordinary  cases, 
ought  to  give  notice,  does  not  apply  here.  As  to  quash- 
ing the  order  now  brought  before  us  by  certiorari,  that 
b  the  substance  of  every  application  of  this  kind. 

Patteson,  Williams,  and  Coleridge  Js.  con- 
curred. 

Rule  absolute,  without  costs. 


The  reporters  hftve  been  favoured  with  the  following  note  of  the  < 
referred  to  in  Morgan  t.  PoweUy  p.  S8S.  note  (ji)  ant^. 


Wood  against  Mobewood. 
DiKBT  Summer  Assizes,  1841.  Before  Paexi  B. 

This  was  an  action  by  the  plaintiflf  for  an  injury  to  his  reversion  in  certain 
doses  by  making  holes  and  excavations  and  getting  coals,  with  a  count 
in  trover  for  coals.  There  were  pleas  of  leave  and  licence,  and  that  the 
defendant  was  seised  as  of  freehold  in  the  mines  of  coal,  on  which  issue 
was  joined.  The  defendant  claimed  under  Sir  John  Zotxh,  who  was 
seised  of  the  doses,  with  others,  and  the  beds  of  coal  under  die  same, 
temp.  ElisUf  and  conYtyad  all  the  coals  bdonging  to  him  to  one  under 
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whom  the  defendant  prored  his  title.     The  pUiniifT  claimed  the  closes  in    Queen*s  Bench, 


question  by  a  prior  conveyance  of  them,  without  the  exception  of  coals, 

from  Zouch,     The  defendant  had  won  the  coals  under  the  closes,  bona  fide 

ittpposing  that  these  were  his  own  under  his  title  from  Zouch,     Whether 

^ey  passed  or  not  depended  upon  the  question  whether  an   ancient 

settlement  by  another  Zouch  (temp.  EUxJ),  which  existed  at  the  time  of 

Cbe  conveyance  of  the  plaintiff's  closes  for  value,  was  voluntary  or  not. 

TThere  was  also  some  evidcBCt  of  lieence  as  to  part.    The  plaintiff  claimed 

«Jkmages  on  the  principle  laid  down  in  the  case  of  Martin  v.  Porter  (5  M, 

^  W.  S5I.),  which  amounted  to  about  10,000^  or  ll,OO0iL 


1842. 


Wood 

V. 

MoaiwooD. 


Sir  IT.  W.  FotteU,  for  the  defendant,  contended  that  the  jury  were  the 
proper  judgei  of  damages,  and  that,  in  this  case,  where  there  was  no 
aanf>  natation  of  fraud  or  want  of  reasonable  care  and  caution  on  the  part  of 
^1>^  defendant,  they  might  assess  the  damages  on  the  principle  that  the 
<l«tf«BeK3dant  should  pay  the  fair  price  per  acre  at  which  the  bed  of  coal 
'^^^^^Id  have  been  sold  to  a  person  who  was  to  be  at  the  expense  of 
««*^i»git. 


^^-Aan  B.  told  the  jury  that,  if  they  found  for  the  plaintiff,  they  were 

^^   d^frtcrmine  what  damages  should  be  given :  that,  if  there  was  fraud  or 

''^Kl^Sgence  on  the  part  of  the  defendant,  they  might  give,  as  damages 

r  the  count  in  trover,  the  value  of  the  coals  at  the  time  they  first 

chattels,  on  the  principle  laid  down  in  Martin  v.  Porter ;  but, 

*       ^fa^r  thought  that  the  defendant  was  not  guilty  of  fraud  or  negligence, 

«cted  fidrly  and  honestly  in  the  full  belief  that  he  had  a  right  to  do 

he  did»  they  might  give  the  fiur  value  of  the  coals  as  if  the  coal 

^^**    hid  been  purchased  from  the  pUintiff 


jury  adopted  the  latter  estimate,  and  found  for  the  plaintiff, 
2101.  per  acre;  2310^ 


^^o  motion  for  a  new  trial  was  made. 
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TRINITY  VACATION. 
Allum  against  Fbteb. 

Tettatord»-  f^^  ^^  ^^^^  of  ^^is  cause,  before  Maule  B.,  at  the 

Tiscd  premises  ^^-^ 

to  bis  wife  in  .  Wiltshire   Summer   assizesy    1840,   a  verdict  was 

mother  during  found  for  the  plaintiff  on  four  of  six  issues,  and  for  the 

lifl'andlfker  defendant  on  the  remaining  two,  with  leave  to  move  as 

^  wirTrin  ^^^  mentioned.   Cross  motions  were  made  accordingly, 

her  life:  and,  in  Michaelmas  term,  1840,  and  rules  nisi  ccranted. 

if  his  wife's  ^ 

mother,  &  P.,  Cause  was  shewn  in  7rtm/y  vacation,  1841(a),  an^i 

Should  stirriTe 

the  two  former  the  rules  supported  and  opposed  respectively  by  Buti  for 

he  gave  the  in-  ^®  defendant,  and  Erie  and  Cockbum  for  the  plaintiff, 

duw'ofhis*'™"  The  authorities  cited,  in  addition  to  those  mentioned  in 

dSteg^heflife;  ^^^  judgment,  were  Co.  Litt.  1  IS  a. ;  White  v.  Vitty  {b) ; 

£^!^to*£  -^''  ^^  HorsfaU  {c) ;  Lord  Braybroke  v.  Inskip  (rf);  Ex  parte 


distributed  as  Morgan  {e) ;  Doe  dem.  Hampton  v.  Shotter  {g) ;  Tylden 
mentioned.        v.  Hyde  {h).     The   pleadings   and   material  facts,    and 

Andt  as  to  all 

the  residue  of  the  points  discussed,  will  appear  sufficiently  from  the 
effecu  which  he  judgment,  which  was  delivered  in  this  vacation  {June 

i::^^^  2i8t)  by 

hederised  the 
same  to  his 

wife  for  her  life,  or  so  long  as  she  continued  unmarried ;  and,  after  her  decease,  or  mar- 
riage, then  to  the  said  S,  P. ;  but,  if  S.  P.  should  be  then  dead,  he  willed  that  the  whole 
sbmild  be  sold,  and  the  money  divided  among  his  brother's  and  sister^s  children,  share 
and  share  alike.  And,  as  to  all  the  residue  of  bis  e^te  and  effects  whatsoever  or  where- 
soever, he  gave  and  bequeathed  the  same  to  his  wife,  appointing  her  his  residuary  legatee 
and  sole  executrix.     The  wife  survived  both  the  testator's  mother  and  S,  P. 

Held  that  the  residuary  clauses  and  the  words  immediately  preceding  did  not  vest  any 
estate  in  the  wife,  either  for  her  own  benefit  or  in  trust. 

(a)  June  1 9th.    Before  Lord  Denman  C.  J.,  Fotie9(m  and  WiUiami  J% 

(b)  9  Run.  484.  (e)  Jf^Cfe.  j-  F.  89S. 
(d)  8  Fes.  417.  (e)  10  Ves.  101. 

(g)  SJ.[tE.90S.  (k)  2Sun.tSiu.SSB. 
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Lord  Denm AN  C.  J.     This  was  an  action  of  trespass  Quem^t  Bench. 

1 842« 
for  breaking  and  entering  the  plaintiflTs  close  and  cot-  ' 

tage  (a),  and  taking  away  poles  and  other  things.    The        Allum 

defendant  pleaded,   1.  Not  guilty.     2.  That  the  close        Fetke. 

and  cottage  were  not  the  close  and  cottage  of  the  plain- 

ti£P.     3.  That  the  poles  &c.  were  not  the  poles  &c.  of 

the  plaintiff.     4.  A  justification  under  a  demise  from 

Hannah  Catherine  Painter j  who  was  alleged  to  be  seised 

in  feCi  which  seisin  was  traversed  by  the  replication. 

5.  That  the  close  and  cottage  were  the  soil  and  freehold 

of  Thomas  Painter^  which  allegation  was  traversed  by 

the  replication.     6.  A  justification  under  a  demise  from 

Sarah  Sadgrove  (2),  who  was  alleged  to  be  seised  in  fee, 

which  seisin  was  traversed  by  the  replication. 

The  jury  found  for  the  plaintiff  on  all  the  issues 

except  the  5th  and  6th,  and  on  those  for  the  defendant. 

Two  motions  were  made,  the  one  to  enter  a  verdict 

for  the  defendant  on  the  2d  issue  as  well  as  the  5th  and 

6th,  the  other  to  enter  a  verdict  for  the  plaintiff  on  the 

5th  and  6th. 

The  case  turns  upon  the  construction  of  the  will  of 

John  Sadgrove,     By  it  (c)  he  gives  the  premises  to  his 

wife  Sarah  Sadgrove^  in  trust  for  his  mother  Susannah 

(a)  In  the  parish  of  fFokingham,  Wills. 

(6)  To  Jonathan  Painter,  since  deceased,  whose  administratrix,  Hannah    , 
Catharine  Painter^  was  alleged  to  have  demised  to  the  defendant. 

(c)  The  devising  part  of  the  will  began  as  follows.  "  First,  I  desire 
that  all  such  just  debts  as  I  shall  owe  at  the  time  of  ray  decease,  my 
funeral  expenses,  and  the  expense  of  proving  this  my  will,  be  fully  paid 
and  discharged.  I  give  and  bequeath  to  my  loving  wife,  Sarah  Sadgrove, 
all  my  house  and  premises  situate  in  the  parish  of  Oakingham  in  the 
county  of  Berks,  and  also  all  the  cottage  and  premises  near  Oakingham  in 
the  county  of  Wilts,  in  trust  for  my  mother  Susannah  JSadgrove,  that  she 
shall  receive  the  rents  and  profits  thereof  for  and  during  the  term  of  her 
natural  life :  and  after  her  decease  I  give  and  bequeath  the  said  rents  and 
profits  unto  my  said  wife  Sarah,  during  the  term  of  her  natural  life,  or  so 
long  as  she  shall  continue  my  widow." 
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Vohifne  in.     Sadgfove  for  life ;  and  after  her  decease  for  herself  (his 

*        wife)  for  life,  or  so  long  as  she  should  continue  his 

Allum        widow :  then  he  goes  on,  "  and  my  further  will  and  muid 
Fatxb.        is  that,  if  Sarah  Painter^  of"  &c.,  "  my  wife's  mother, 
shall  happen  to  survive  my  said  mother  and  my  said 
wife  Sarahy  then  I  give  and  bequeath  the  interest  and 
produce  of  my  whole  estate  to  the  said  Sarah  Painter 
for  her  life,  and  qfier  her  decease  to  be  distributed  as  here* 
inqfter  mentioned.     And,  as  to  all  the  rest,  residue  and 
remainder  of  my  estate  and  effects  of  what  nature  (Mr 
kind  soever  which  I  shall  die  possessed  of  or  be  entitled 
unto  at  the  time  of  my  decease,  I  give,  devise  and  be- 
queath the  same  unto  my  said  wife  Sarah  for  and  during 
the  term  of  her  natural  life,  or  so  long  as  she  continues 
my  widow  and  unmarried;  and,  q/ier  her  decease  or  hav- 
ing been  married,  then  to  the  said  Sarah  Painter  if  she 
shall  be  then  living ;  but,  if  she  shall  be  then  dead,  tlien 
my  will  and  mind  is  that  the  xohole  shall  be  sold^  and  the 
money  arising  therefrom  shall  be  equally  dixXded  between 
and  amongst  my  brother  and  my  sisiet^s  children^  share 
and  share  alike.     And,  as  to  all  the  rest^  residue  and 
remainder  of  my  estate  and  effects  whatsoever  or  where- 
soever, I  give  and  bequeath  the  same  to  my  said  dear 
wife,  and  appoint  her  residuary  legatee  and  sole  execu- 
trix of  this  my  last  will  and  testament*" 
.    Sarah  Sadgrove  (the  widow)  survived  both  Susannah 
Sadgrove  and  Sarah  Painter^  and  received  the  rent  of 
tlie  property  till   her  death  in   1838.     One  Jonathan 
Painter  was  her  tenant  from  year  to  year,  and  died  in 
1889;  under  whose  widow,  Hannah  Catherine  Painter^ 
the  defendant  justifies  in  the  fourth  plea :  and  Thomas 
Painter^  under  whom  he  justifies  in  the  5th  plea,  was 
the  heur  at  law  of  Sarah  Sadgrove :  so  that,  in  truth,  the 
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only  question  raised  by  the  issues  is,  what  estate  Sarah   Qveen*s  Bench, 
Sadgrove  took  under  the  will  (a).  ' 

Now  it  is  clear  that,  under  the  specific  devise  of  the  Allum 
premises  in  question,  she  took  only  an  estate  for  life,  Fatx&. 
and  that,  if  Mrs.  Painter  survived  her,  the  premises 
upon  Mrs.  PatnUr^s  death  were  to  be  distributed ;  but 
it  is  not  said  ly  whom.  What  was  to  be  done  with 
them  in  the  event  of  Sarah  Sadgrove  surviving  Mrs. 
Painter  is  not  stated  in  that  devise. 

It  is  equally  clear  that,  under  the  first  residuary 
clause,  Sarah  Sadgrove  took  only  an  estate  for  life: 
and  there  it  is  provided  that  on  her  death,  in  case  she 
survived  Mrs.  Painter^  the  premises  should  be  sold, 
but  it  is  not  said  by  whom^  and  the  money  distributed 
among  the  nephews  and  nieces. 

Then  comes  the  last  residuary  clause,  which,  it  is 
contended,  gives  the  fee  in  the  premises  to  Sarah  Sad" 
grove;  yet  it  is  not  pretended  that  it  can  operate  so  as 
to  revoke  the  former  parts  of  the  will,  and  give  her  the 
premises  in  question  for  her  own  benefit,  but  in  order 
that  she  should  deal  with  them  under  the  first  resi- 
duary clause,  that  is,  should  sell  them  and  distribute 
the  money.  This  could  hardly  have  been  the  intention 
of  the  testator,  because  it  would  be  absurd  to  direct 
Sarah  Sadgrove  to  sell,  when  that  sale  was  not  to  take 
place  until  after  her  death  or  marrying  again.  The 
last  residuary  clause  must  be  taken  to  operate  only  on 
such  property  as  was  not  previously  devised,  and,  from 
the  words  of  it,  is  apparently  intended  to  pass  what- 

^a)  The  plaintiff  claimed  under  a  Mn.  Redshaw,  who  was  alleged  to 
be  entitled  either  under  the  will  as  a  brother's  child,  or  as  heir  at  law  of 
the  testator. 
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Fatxb. 


ever  it  does  operate  upon  to  Sarah  Sadgrove  for  her 
own  benefit. 

Independently  of  the  last  residuary  clause,  if  the  pre- 
mises had  been  directed  to  be  sold,  and  the  money 
arising  from  the  sale  had  been  placed  in  a  course  of 
distribution  within  the  province  of  the  executor,  then 
it  should  seem  that  Sarah  Sadgrov^s  executor  would 
have  had  a  power  of  sale ;  but,  as  it  was  only  to  be 
distributed  among  certain  persons,  the  heir  would  have 
that  power ;  Bent/tarn  v.  Wiltshire  (a),  Patton  v.  Ranm 
dall(b\  and  other  cases  there  cited.  But  in  neither 
case  would  any  estate  pass  by  the  first  residuary  clause ; 
only  a  power.  If  any  estate  beyond  the  life  estate 
passed  to  Sarah  Sadgrove  at  all  it  must  be  by  the  last 
residuary  clause.  And  upon  the  whole  we  are  of  opi- 
nion that  nothing  did  pass  by  that  clause,  and  that  the 
rule  for  entering  a  verdict  for  the  plaintiff  on  the  5th 
and  6th  issues  must  be  made  absolute,  and  the  other 
rule,  of  course,  discharged. 

Plaintiff's  rule  absolute. 

Defendant's  rule  discharged. 


(a)  4  Madd.  44. 


(6)  1  Joe  i  WaUc  189. 
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QjfeerCs  Bench, 
1842. 


Ex  parte  Carr. 


IJEATON^  in  last  Trinity  t^vm  (June  lSth)(a),  made  ThcExaniincri 

J,jL  ^       ^  of  attorneys  re- 

al! application  on  behalf  of  the  above  party,  the  jected  a  candi- 

nature  and  grounds  of  which  will   appear  sufficiently  ground  of  in- 

from  the  judgment,  delivered  in  this  vacation  {June  J^rvice"it  ap- 

25th),  by  ^^J^^, 

he  had  acted  as 
agent  to  an  in- 

Lord  Denman  C.  J.     This  applicant   appears  to  »urance  office, 

and  that  the 

have  served  with  Arthur  William  Tooke  for  three  years,  attorney  to 

one  month  and  a  day,  in  the  usual  way,  except  that  he  articled  was 

was  prevented  by  illness  from  actual  service  for  six  asderktoan- 

months  of  the  time.     He  was  then  regularly  assigned  to  \^^^^^^ 

Wardj  and  served  him   one  year,  seven  months  and  ^"^TwTcoiut 

twenty  two  days,  when  Ward  absconded.     He  was  then,  wftwed,  on 
J  J  ^  '   motion  by  the 

by  rule  of  court,  without  assignment  from  Ward^  articled  candidate,  to 

^  refer  the  ex- 

to  Francis  Short  {b\  for  eleven  months  and  six  days,  aminations  to  a 

,       .  ,  •11  •  1  n  /»  1    Judge,  that  he 

reckonmg  that  period  as  the  residue  of  nve  years  and  might  decide 
six  months.  This  time  he  swears  he  served,  and  in  fi^uonf  ?he**" 
Hilary  term  last  applied  for  examination.  The  ex-  ip^J^i^oTtC 
aminers  thought  the  testimonials  of  service  insufficient:  J^!^d*7n° n tiic 
but  the  Court  thought  he  ought  to  be  examined (c),  Judgesby Reg. 
and  he  was,  and  rejected  for  insufficient  answers.     He  e  w,  4. 

But,  the 

gave  notice  for  a  second  examination.     Some  corre-  attorney  under 

whom  the 
former  service  took  place  having  since  died,  tliey  ordered,  on  motion  ex  parte,  that  tiie 
clerk  should  be  articled  to  another  attorney  for  the  residue  of  his  term  of  service,  without 
assignment,  though  it  was  tiot  ascertained  whether  or  not  the  deceased  attorney  had  left 
personal  representatives ;  no  other  objection  appearing. 

(a)  Before  Lord  Denman  C.  J.,  Patteson,  WiUiamt,  and  Coleridge  Js. 
(6)  January  28th,  1841.     Shcrt  was  described  in  the  affidavit  as  «  Uien 
oT*  &c.,  "but  now  deceased.** 
(c)  Ex  parte  Henry  Carr,  I  DowL  P.  C.  N.  S,  565. 
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Volume  iil^    spondence  passed  between  the  examiners  and  him,  from 

'        which  it  appears  that  they  at  least  doubted  the  sut 

Ex  parte  ficiencv  of  his  service  with  Sharif  on  two  grounds.  First, 
that  he,  Carr^  during  the  time,  also  acted  as  agent  to 
an  Insurance  Office.  Secondly,  that  Short  himself  acted 
as  clerk  to  another  attorney.  He  admits  the  first,  and 
adduces  some  evidence  to  bring  the  latter  into  question : 
Short  himself  is  dead.  But  the  examiners  have  ex- 
amined him,  and  rejected  him  generally. 

He  now  prays  in  the  alternative.  First,  assuming 
that  they  have  rejected  him  for  insufficient  service  with 
Short  upon  either  gronnd,  that  they  shall  be  directed  to 
send  to  one  of  the  Judges  of  this  Court  the  examin- 
ations, that  he  may  decide  whether  he  is  or  not  duly 
qualified  to  be  admitted.  The  answer  to  which  is,  that, 
the  examiners  having  examined  and  rejected,  the  appeal 
is  to  the  Judges  generally,  not  to  the  Court  or  a  single 
Judge  (a).  Secondly,  that  we  should  order  him  to  be 
articled  to  Henry  William  Dyson  for  the  residue  of  the 
term,  without  assignment,  exacdy  as  was  done  for  him 
in  the  case  of  Short  (J).  There  is  this  distinction  between 
the  cases,  that,  in  the  former  case,  ffard  had  absconded, 
in  this.  Short  is  dead,  and  probably  has  a  personal  re- 
presentative:  but  there  seems  no  substantial  reason  why 
the  latter  alternative  should  not  be  granted. 

Rule.  On  readbg,  &c.  It  is  ordered :  That 
the  said  H.  C.  be  at  liberty  to  enter  into  further 
articles  of  clerkship  with  H.  W.  Dyton^  gent^  of 

(a)  neg.  Gen,  Jm,  6  W.  4.  ».  S.,  4  A.  ^  S,  744.  746. 

{b)  See  Ex  parte  Wilkmson,  9  Dowl  P.  C.  SSO.  Pmrt  of  the  rule  in 
that  case  (not  mentioned  in  the  report)  was,  that  WUkhMon  should  be  at 
liberty  to  enter  into  further  articles  for  the  residue  of  his  service  of  clerk- 
ship, and  that  they  should  be  enrolled  without  ttisignmeat  of  the  origioal 
articles. 
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&c.,  for  the  residue  of  his  term  of  five  years,  and  Queen's  Bench. 
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the  further  period  of  six  months,  in  order  to  enable 
the  said  H.  C.  to  complete  his  service  of  five  years  Ex  parte 
in  the  said  a£Bdavit  mentioned,  and  that  such  new 
articles  be  enrolled  without  any  assignment  from 
Thomas  Ward  in  the  said  affidavit  named,  or  the 
personal  representatives  of  Francis  Shorty  deceased, 
in  the  said  affidavit  also  named.  And  it  is  further 
ordered,  that  notice  of  this  rule  be  given  to  the 
secretary  of  the  Incorporated  Law  Societjr. 


Russell  against  Shenton. 

CASE.    The  declaration  stated  that  plaintiff,  befdre  The  cleannng 
and  repairing 

and  at  the  time  of  the  committing  of  the  grievances  of  drains  and 
&C.,  was  lawfully  possessed  of  a  dwelling  house  and  fade  the  duty 
premises  wherein  plaintiff  and  his  family  during  all  the  ^pi|!J^the  pr^" 
time  aforesaid  inhabited  and  dwelt:  that  defendant  be-  ^ot'dLvdve'**^ 
fore  and  at  the  time  &c.  was  the  owner  and  proprietor  "pon^heowner, 

^     *  merely  as  such. 

of  divers  drains  and  sewers,  to  wit  &c.,  situate  and   ,  Therefore  a 

declaration  in 

being  in  and  upon  certain  premises  belonging  to  de-  case  for 

,  .    .  .  omitting  to 

fendant,  near  to  and  adjoining  the  said  dwelling  house  cleanse  and 
and  premises  of  plaintiff,  into  and  through  which  drains  In^Mwers, 
and  sewers   divers  quantities  of  soil,  filth  and  water  piat^rs^i^- 
from  time  to  time  passed  and  flowed,  and  by  reason  {"JJ^g^dl^*** 
thereof  defendant,   as   such   owner  and  proprietor  as  mage,  is  bad  on 

'       '  general  de- 

aforesaid,  during  all  the  time  aforesaid,  ought  from  time  murrer  if  it 

^  °  charge  the  de- 

to  time  well  and  sufficiently  to  have  kept  cleansed  and  fendant  as  the 

,  **  owner  and 

repaired  the  said  drains  and  .sewers,  and  to  have  con-  proprietor**  of 
tifiually  hindered  and  prevented  the  soil,  filth  and  sewers,  unless 
water  so  firom  time  to  time  passing  and  flowing  into  and  iomrground  of 

liability. 
Tba  words  '<  owdkt  and  proprietor*'  do  not  necessarily  import  that  the  party  is  occupier. 

GG   2 
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Volume  IIL     being  in  the  said  drains  and  sewers  from  unduly  accu- 

'___^  mulating  therein,   and  from   running  and  proceeding 

RossELL  therefrom  unto  or  into  the  said  dwelling  house  of  plain- 
Shkntok.  tiff:  nevertheless  defendant,  well  knowing  &c.,  but  dis- 
regarding his  duty  in  that  behalf,  and  wrongfully  and 
unjustly  intending  &c.,  on  &c.,  and  on  divers  other  days 
&c.,  wrongfully  suffered  the  said  drains  and  sewers  to 
become  foul  and  in  bad  repair,  and  also  wrongfully 
suffered  divers  large  quantities  of  soil  &c.  unduly  to 
accumulate  therein,  and  wrongfully  kept  and  continued 
the  said  drains  and  sewers  so  foul  and  in  bad  repair  &o. 
for  a  long  space  of  time,  to  wit  &c.;  and  by  reason 
thereof  &c.  divers  large  quantities  of  the  said  soil  &c* 
then  ran  and  iSowed  therefrom  unto  and  into  the  said 
dwelling  house  &c.,  and  thereby  then  caused  divers 
unwholesome  smells  See,  and  the  walls  &c.  of  plain- 
tiff's dwelling  house  became  decayed  &c. :  to  the  da- 
mage &c. 

Plea  5  was,  in  substance,  that  defendant  was  the 
owner  and  proprietor  of  the  said  drains  and  sewers  &c., 
and  of  the  land  &c.  in  and  upon  which  they  were  con- 
structed, that  is  to  say  of  the  reversion  of  and  in  the  said 
drains,  sewers,  land,  &c.,  expectant  on  the  determination 
of  the  demises  after  mentioned:  that,  before  any  of  the  said 
several  times  when  &c.,  he  had  demised  the  said  drains, 
sewers,  land,  &c.,  to  certain  tenants  for  terms  which 
were  still  subsisting ;  and  the  said  tenants,  before  and  at 
the  said  times  when  &c.,  were  in  the  possession  and  oc- 
cupation of  the  said  drains,  &c.,  and  land,  exclusively, 
and  were,  as  such  tenants,  liable  to  cleanse  and  repair 
&C. ;  and  defendant  was  not  in  possession,  and  could  not 
lawfully  enter  to  cleanse  and  repair  &c.    Verification. 

The  plea  was  specially  demurred  to,   on  grounds 
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which  it  is  unnecessary  to  state.     The  defendant  also  QueerCs  Bench. 
delivered  a  statement  of  objections  to  the  declaration. 

The  substance  of  these  will  appear  sufficiently  from  the  Rwmill 

argument.  The  demurrer  was  argued  in  the  last  term  (a).  Smraoir. 

Buttj  for  the  defendant  (b).  The  declaration  is  bad. 
It  alleges  that  defendant  is  owner  and  proprietor  of 
drains  and  sewers,  and  assigns  as  a  breach  his  omission 
to  cleanse  and  repair  them :  that  is  an  obligation  which 
the  law  casts  upon  the  occupier,  not  the  owner;  and, 
though  cases  may  exist  in  which  it  is  cast  upon  the 
owner,  that  is  not  a  prima  facie  obligation  on  which  a 
plaintiff  can  declare  generally.  ^^  Owner  and  proprietor" 
cannot  mean  occupier;  and,  if  those  words  imply  seisin 
in  fee,  the  nature  of  the  obligation  ought  to  be  set  out 
in  the  declaration.  \Coleri^e  J.  On  general  demurrer 
do  not  the  words  mean  *^  legal  owner"?]  They  cannot 
mean  seisin  in  fee.  {Coleridge  J.  In  acts  of  parliament 
where  both  terms  are  used,  the  expression  owner  and 
proprietor  is  sometimes  used  as  opposed  to  the  word 
occupier.  On  general  demurrer  may  not  the  word  owner 
mean  owner  in  fee  ?  Lord  Denman  C.  J.  Lord  Ellen- 
borough  objected  very  strongly  to  the  use  of  the  expres- 
sion "owner  and  proprietor"  in  an  indictment  which 
charged  the  defendant  with  liability  to  repair  a  bridge  by 
reason  of  ownership  (c).]  Assuming  the  expression  to 
be  equivalent  to  an  allegation  of  seisin  in  fee,  the  declara- 
tion is  bad  for  not  alleging  that  the  defendant  was  also 

(a)  May  3UL     Before  Lord  Denman  C.  J.>  Pattettm,  WUlianu^  and 
CokriifgeJi. 

(b)  The  defendant's  counsel  was  heard  first,  the  plaintiff's  counsel  not 
objecting. 

(e)  Rex  Y.  Kerrison,  I  M,  i  S.  435. 

G  G  S 
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occupier.  Iii^case(a)  against  tenant  in  fee  for  non-repair 
of  fences,  Lord  Kenyan  held  it  clear  that  the  action  ooold 
not  be  maintained  against  the  owner  of  the  inheritance, 
when  the  land  was  shewn  by  evidence  to  be  in  the  pos- 
session of  another:  and  BuUer  J.  distinguished  the  case 
from  Roseweil  v.  Prior  {b\  which  was  an  action  against 
the  owner,  not  in  possession,  for  a  nuisance  in  making  an 
erection  which  stopped  ancient  lights,  because  ^  there  the 
owner  let  the  premises  with  the  nuisance  complained  o^ 
which  had  been  before  erected  upon  them.  That  there- 
fore was  a  misfeasance  of  which  he  himself  had  been 
guilty;  and,  say  the  Court,  his  demise  afiirmed  the  con- 
tinuance of  the  nuisance,  and  therefore  might  be  said 
to  be  a  continuation  of  it  by  himself.''  In  the  present 
case  the  declaration  does  not  shew  that  the  defendant 
had  the  power  to  cleanse,  or  was  under  any  obligatioQ 
to  repair :  the  common  law  obligation  is  on  the  occu- 
pier; if  any  other  obligation  exists  in  the  particular 
case,  the  declaration  ought  to  be  specially  framed  to 
meet  it.  The  forms  in  CAttty  on  Pleading  {c)  state  the 
defendant  to  be  in  possession.  Several  authorities  are 
cited  in  Com.  Dig.  Attion  upon  the  Case  for  a  Nuisance^ 
(B),  to  the  effect  that,  if  one  erect  a  nuisance  and  de- 
mise the  land,  and  the  nuisance  continue,  the  landlord 
may  be  charged  for  erecting,  and  the  tenant  for  con- 
tinuing it  Brent  v.  Haddon  {d)  shews  the  tenant's  lia- 
bility :  but  the  landlord  would  not  be  liable  for  the  con- 
tinuance unless  on  some  special  obligation,  whkh  must 
be  pleaded  specially.  [Coleridge  J.  referred  to  Thompson 
V.  Gibson  {e).']    There,  the  defendants  hftving  erected  on 

(«)  ChflfOoia  T.  JJoinpioN,  4  7.  12.  318. 

(h)  2  SaUc,  459,  460.  (c)  Vol.  2.  pp.  585—587.  7U|  od. 

(d)  Cro,  Joe.  555,     See  Bt^pptm  ▼.  Bowtes,  Cro.  Jac  973. 

(e)  7  M:  ft-  W.  456. 
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the  land  of  a  corporation  of  which  they  were  members  a  Queen*s  Bench, 

building  which  was  a  nuisance  to  a  market,  the  lord  of "' 

the  market  afterwards  demised  the  market  to  the  plain*  Hvwmwll 
tiSf  who  recovered  against  defendants  for  the  continuance  SninoK. 
of  the  nuisance,  though  they  had  no  right  to  enter  upon 
the  land  to  remove  it.  That  was  an  affirmative  act :  the 
one  now  in  question  was  a  mere  omission.  [Coleridge  J. 
Suppose  the  owner  suffered  the  soil  in  his  drains  to 
accumulate,  and  then  demised  them ;  would  he  not  be 
liable?]  He  might  be  charged  as  occupier  for  every 
thing  which  he  did  previous  to  the  demise.  [^Cok^ 
ridge  J.  Then  suppose  the  plaintiff's  possession  to  com- 
mence after  the  accumulation  has  happened:  cannot 
he  sue  for  continuance  of  the  omission?]  Thompson 
V.  Qibson{d^  decided  only  that  the  person  who  ori- 
ginally commits  the  nuisance  is  chargeable  for  the  con* 
tinuance  of  it :  in  the  present  case  the  declaration  does 
not  allq|[e  that  the  defendant  whilst  occupier  permitted 
the  accumulation,  but  it  charges  him  generally  on  a 
common  law  obligation,  as  owner  and  proprietor,  to 
prevent  the  accumulation.  If  this  case  had  gone  to 
trial,  the  Judge,  on  proof  that  the  accumulation  took 
place  while  defendant,  though  seised  in  fee,  was  not  in 
possession,  but  whilst  other  persons  were,  must,  accord- 
ing to  the  authority  of  Cheetham  v.  Hampson{b),  have 
ruled  that  the  obligation  did  not  attach  upon  him.  If, 
however,  the  declaration,  on  general  demurrer,  must  be 
taken  prima  facie  to  mean  that  the  defendant  was  in 
possession,  then  the  plea  is  good  ;  because  it  shews  that 
others  were  in  fact  in  possession,  upon  whom  the  direct 
obligation  to  cleanse  and  repair  attached. 

(a)  7  jr.  4*  r.  456.  (b)  4  7.  B.  31& 

O  G   4 
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Volume  III.        E.  JameSi  contra.     The  only  question  is,  whether  the 

1842 
^^ [__  declaration  be  bad  on  general  demurrer ;  that  is,  whe- 

RussBLL  ^he|.^  under  any  supposable  circumstances,  the  defendant 
Shemtok.  may  be  liable.  Cheetham  v.  Hampson  {a)  shews  only 
that  the  occupier  is  the  party  prima  facie  liable.  In 
Tenant  v.  Gdding  {b)  the  plaintiff  complained  that  a 
wall,  part  of  the  defendant's  house,  which  the  defendant 
debuit  et  solebat  reparare,  was  out  of  repair,  by  reason 
whereof  filth  ran  from  defendant's  premises  into  plain- 
tiff's; and  it  was  alleged,  in  arrest  of  judgment,  *<  that 
this  being  a  charge  laid  upon  the  owner  himself,  the 
plaintiff  should  have  shewed  a  title  by  prescription ;  sed 
non  allocatur,  for  it  is  a  charge  laid  on  the  defendant  of 
common  right,  which  by  law  he  is  subject  to  (c)."  In 
Payne  v.  Rogers  (d)  (where  Cheetham  v.  Hampson  (a), 
was  cited)  it  was  held  that,  although  the  tenant  was 
prima  facie  bound  to  repair,  and  therefore  liable  for  a 
damage  caused  by  non-repair,  <^  yet  if  he  could  shew 
that  the  landlord  was  to  repair,  then  that  the  landlord 
was  liable."  Here  it  is  not  to  be  assumed  that,  on  an 
issue  in  fact,  such  liability  in  the  landlord  would  not 
have  been  proved.  The  premises  might  have  been  un- 
tenanted. Rosewell  v.  Prior  {e)  shews  that  the  defend- 
ant, even  if  he  had  demised,  which,  however  does  not 
appear  by  the  declaration,  might  have  been  subject  to 
liability,  as  here  alleged,  for  not  cleansing  and  repairing. 
A  tenant  at  will  would  not  have  been  bound  to  cleanse 


(a)  4  r.  R.  318.  (6)  1  Salk  SI. 

(c)  3uU  here  referred  to  the  report  of  S.  C.  (as  TenofU  ▼.  Gcldwm), 
1  Salk.  36a,  and  to  the  recwd,  let  out  in  S  Salt,  77a,  and  in  Tetumi  t. 
Gotdrnn^  S  Ld,  lUxy,  1089.  (and  wt»  3  UL  Raym,  3S4.},  as  shewing  that 
nothing  was  charged  against  the  defendant,  in  that  case,  inconsistent  with 
a  mere  possession. 

(d)  8  H.  Bl  349.  (f )  S  Saik.  46a  pL  6. 
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drains  and  repair  outer  walls.  The  owner  might  have  QueenU  BenA 
agreed  to  do  these  works.  IPatteson  J.  I  do  not 
understand  what  is  meant  by  *^  owner  and  proprietor "  Ruisbll 
in  the  declaration.]  It  is  a  term  often  used  in  railway  SBmioir. 
acts.  iPatteson  J.  In  Bex  v.  Sutton  (a)  the  defendant 
was  said  to  be  liable  as  owner  and  occupier;  but  that 
was  a  charge  of  liability  to  repair  a  bridge,  ratione 
tenurae.  I  do  not  know  any  instance  of  a  person  being 
chargedi  as  owner,  with  liability  to  such  repairs  as  are 
mentioned  here.  If  the  defendant  were  so  liable,  it 
must  be  not  as  owner  but  by  some  contract  with  the  oc- 
cupier. Coleridge  3.  And,  although  such  a  contract  might 
have  effect  as  between  the  contracting  parties,  I  should 
think  that,  as  to  other  persons,  the  landlord,  if  liable,  must 
be  so  as  owner.]  The  judgments  in  Payne  v.  Eogers  (b) 
and  in  Rex  v.  Pedly  (c)  seem  to  shew  that  the  owner,  as 
such,  may  take  the  liability  on  himself.  [Coleridge  J.  It 
would  be  di£Bcult  to  say  that  a  contract  between  the 
landlord  and  tenant  could  give  third  persons  a  right  to 
sue  the  landlord.]  It  might  be  evidence  on  a  count 
charging  him  as  owner;  and  such  evidence  would  sup- 
port the  form  of  allegation  used  here,  that  defendant  was 
the  owner  &c.,  and  ^*  by  reason  thereof"  ought  to  have 
cleansed  and  repaired ;  Boyle  v.  Tamlyn  {d),  judgment 
of  Bcryley  J.  {e).  It  would  seem  from  the  language  of  the 
Court  in  Rex  v.  Kerrison  [g)  that  the  term  ownership 
extended  to  every  kind  of  interest,  including  that  of  an 
occupier. 

Buttj  in  reply.     If  a  tenant  at  will  would  not  have 
been  bound,  as  between  him  and  his  landlord,  to  do 

(a)  ^  A.^  E,  597.  See  Baker  ▼.  GreenhiU,  wati,  p.  148. 
(6)  S  H.  Bl.  349.  (c)  1  A.  i  E.  832. 

(d)  6B.4;C.  339.  (e)  P.  338. 

lU.iS.4S6.  See  p.  437. 
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Vobime  III.     the  works  in  question,  still  be  would  have  been  liable 

*        to  third  persons  for  a  nuisance  arising  from  an  omission 

•  RuMBix  of  ^eni  during  his  tenancy.  "  By  common  law,  he  who 
SHKMioif.  has  the  use  of  a  thing  ought  to  repair  it;**  Lord  Manp- 
Jidd  in  Taylar  ▼.  Whitehead  (a).  The  same  doctrine  is 
stated  in  note  S  to  Pumfrtt  y.  Bicnfi  (i).  In  this  case^ 
therefore,  it  ought  to  have  appeared  that  the  party 
charged  was  he  who  had  the  use.  In  Pm/ne  ▼• 
Sogers  (c)  the  declaration  itself  seems  to  have  shewn 
that  the  house  was  occupied  by  a  tenant;  probably, 
therefore,  it  alleged  some  ground  on  which  die  owner 
was  liable.  IPattesan  J.  If  a  declaration  alleged  seisin 
in  fee,  that  would  primft  iacie  imply  occupation;'  But^ 
lard  V.  Harrison  {d).  But  is  an  allegation  of  ownership 
equivalent  to  a  statement  of  seisin  in  fee?  The  uncer- 
tainty of  the  terms  ^  owner  and  proprietor**  is  dwelt 
upon  in  Mr.  Abbotfs  argument  for  the  defendant  in 
Bex  V.  Kerrison  {e)."]  No  instance  can  be  found  in 
which  so  loose  a  mode  of  statement  has  been  held  sut 
ficient,  at  least  before  verdict.  In  Tenant  v.  Golding  (g) 
the  point  now  taken  was  not  raised ;  and  that  was  a  case 
on  judgment  by  default 

Cur.  adv.  vtdL 

Lord  Dbmman  C.  J.,  in  this  vacation  (Jtm^  25th), 
delivered  the  judgment  of  the  Court 

This  was  an  action  for  nuisance  to  the  pluntiflTs 
lands  by  reason  of  the  foul  state  and  bad  repair  of 
drains  of  which  the  defendant  is  the  owner  and  pro- 
prietor, situate  on  his  land  adjoining  that  of.the  plaintiff, 

(a)  2  Doug.  745.  749.  (6)  1  Wmt,  SauntL  SSS  a. 

(c)  2  H.  BL  349. 

(<f)  4  if.  j-  &  387.    See  SUM  v.  Stott,  16  EcOt,  343.    Bn^kmd  t.  WtM^ 
10  M.  i  W.  699.     Jokwm  t.  FovXhwry  2  Q.  B.  995. 
(0  IM.4:S.  435.  (g)  I  SaOt.  SI.  360. 
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and  which  the  defendant,  as'-aoch  owner  Uiereol^  ooffht  a«i«m'(  Seneh. 

to  repain  The  pleat  was  denmrred  to ;  but  the  defendant   ' 

tDpkexciBptiofis  to  the  declaration.  Ruisbll 

It  charges  no  act  on  the  defendant,  either  of  making  Shsmtom. 
or  continuing  the  nuisance.  It  merely  states  him  to  be 
the  owner  and  proprietor  of  the  drains,  and  sedis  to 
cast  open  hioi,  as  such,  a  legal  obligation  to  make  good 
the  damage  ensuing  to  his  neighbour  from  ^ their  foul 
condition.  There  is  no  authority  in  support  of  such  a 
^claim,  but  several  against  it;  Brent y.Haddm{a)y  Cheet- 
ham  y.  Hampsan  (6),  Boyfe  y.  Tandyn  (e).  The  plaintiff 
also  argued  that  the  statement  of  the  defendant's  being 
owner  and  proprietcM'  involved  his  being  also  occupier ; 
for  which  he  relied  on  some  expressions  used  by  the 
Judges  of  this  Court  in  Rex  v.  Kerrison  {d)y  as  shewing 
that  an  averment  that  a  person  is  owner  and  proprietor 
b  equivalent  to  averring  that  he  is  seised;  which  latter 
term  was  said,  in  BuUard  v.  Harrison  (^),  primft  facie 
to  import  that  he  is  in  possession  and  occupation.  If 
ownership  imports  occupancy,  and  occupancy  creates 
the  duty,  it  would  seem  but  reasonable  to  require  occu- 
pancy to  be  pleaded  in  direct  terms.  But  those  expres- 
sions of  Lord  EUenborongh  and  the  Judges  must  be 
taken  with  reference  to  the  case  in  which  they  were  em- 
ployed, and  do  not  show  more  than  this,  that  the  aver- 
ment was  equivalent  to  averring  that  the  party  had  the 
whole  interest,  not  that  he  was  seised,  which  is  a  woid 
of  technical  import.  We  cannot  consider  it  as  an  asser- 
tion of  that  actual  occupation,  which  is  necessary  to 
charge  the  defendant,  but  by  no  means  follows  as  matter 

(a)  Cro,  JtK.  SB5.  (h)  4  ST.  fi.  318. 

(c>  GB.^  a  320.  (d)  I  iHS.4S&. 

(e)  4M.iS,  387. 
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Foiume  III.     of  Jaw  from  his  ownership  or  property  in  it.    The  words 
^^^  themselves  are  in  somed^ee  ambiguous;  but,  in  what- 

RustBLL       ever  sense  used,  they  do  not  necessarily  import  occupar 
Sbintov.      tion,  and  are  used  in  this  declaration  evidently  in  con- 
tradistinction to  occupier* 

Tenant  v.  Goldwin  (a)  was  cited  for  the  plaindff ;  but 
plainly  it  was  assumed  in  that  case  that  the  defendant  was 
occupier  as  well  as  owner  of  the  adjoining  house.  The 
record  is  not  set  out  {b) ;  but  the  declaration  averred 
that  the  defendant  debuit  et  solebat  to  repair  the  wall 
separating  his  privy  from  the  plaintiff's  cellar,  and  that 
the  filth  came  from  it  into  the  cellar  for  want  of  such  re- 
paration. HoU  says,  <<  it  was  the  defendant's  wall  and 
the  defendant's  filth."  The  present  declaration  contains 
no  averment  that  the  defendant  occupied,  or  that  he  did 
any  act  to  the  plaintiff's  annoyance.  Pa^e  v.  Rogers  (c) 
was  also  quoted.  The  language  of  the  Court  is  not 
very  clear  in  that  case ;  but,  if  the  marginal  note  may 
be  taken  as  a  fair  representation  of  the  effect  of  the 
decision,  it  will  be  hard  to  reconcile  with  Cheetham  v. 
Hampson  {d).  **  If  the  owner  of  a  house  is  bound  to 
repair  it,  he,  and  not  the  occupier,  is  liable  to  an  action 
on  the  case  for  an  injury  sustained  by  a  stranger  from 
the  want  of  repair."  But  the  Court  intended  by  the 
owner's  being  bound  to  repair  an  obligation  as  between 
him  and  the  occupier.  The  Chief  Justice  and  Butter  J. 
expressly  hold  the  occupier  prima  facie  liable:  if  so, 
this  declaration  is  defective  in  not  showing  how  that 
liability  is  taken  out  of  the  occupier  and  transferred  to 
the  owner.     Rex  v.  Pedly  {e)  was  an  indictment  against 

(a)  1  Satk.  SI.  SSO.  (6)  But  see  S  Salk.  77a 

(c)  2ILM  S49.  (d)    4T.E.  SIS. 

(0  lA.t£.  82S.    9 
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the  owner  of  houses  and  privies,  which  had  been  built  Qu^en*t  Bench, 

for  tlie  very  purpose  of  being  so  used  as  to  create  a  1_ 

nuisance  unless  the  owner  took  effectual  means  to  pre-  Rwm«.i. 
vent  it  Those  means  not  having  been  adopted,  the  Shemtow. 
owner,  who  received  rents  for  both,  was  held  liable  for 
the  public  nuisance  which  arose,  not  from  a  single 
privy,  but  from  the  whole  assemblage  of  them.  The 
Court  expressed  no  dissent  from  the  cases  cited,  which 
were  the  same  as  have  been  adduced,  on  this  argument, 
for  the  defendant. 

The  declaration  is  therefore  bad. 

Judgment  for  defendant. 


Lazarus  against  Cowie.  Monday, 

^  June  SOCb. 

ASSUMPSIT  on  a  bill  of  exchange  drawn  by  George  Declantion  on 
Arnold  upon,  and  accepted  by,  defendant,  and  m-  cban^,  by  in- 
dorsed by  Arnold  to  plaintiff.  acceptor?*'" 

Fifth  plea.     That  defendant  for  the  accommodation  ^^tjm«»*wM 

and  at  the  request  of  Arnold  accepted  the  bill,  and  that  ^^jj^"^ 

there  never  was  any  consideration  or  value  whatever  for  drawer,  and 

witbout  any 

defendant's  acceptinir  the  same,  or  paying  the  amount  consideration; 

^      ^  »  r  J     b  thatbefor«tbe 

thereof,   or  any   part   of  such  amount;  that  the  bill  indorsement  to 

plaintiff*  tbe 
drawer  negoti- 
ated tbe  biU  for  his  ovrn  use,  and  paid  it  wben  due,  wbereupon  it  was  redelivered  to  bim; 
and,  af^r  it  was  due,  tlie  drawer  indorsed  it  to  plaintiff*  witbout  its  being  restamped,  or 
payment  of  any  duty  in  respect  of  tbe  reissuing ;  and  tbat  plaintiff*  before  and  at  tbe  time 
of  the  indorsement  to  bim  had  notice  of  the  premises. 
Held,  on  special  demurrer, 

1.  That,  payment  by  an  accommodation  drawer  being  equivalent  to  payment  by  an  ac- 
ceptor, tbe  bill  wben  reissued  was  in  law  a  new  bill,  and  required  a  fresh  stamp. 

2.  That,  inasmuch  as  stat  55  G.  3.  c.  184.  s.  19.  expressly  prohibits  tbe  reissuing  of  a 
bill  of  exchange  which  has  been  paid,  and  inflicts  a  penalty  on  any  person  doing  it,  tbe 
defence  was  available  by  plea. 

3.  Tbat  tbe  plea  was  not  bad  for  duplicity,  because,  though  tbe  allegation  of  notice  was 
unneceasaiyy  the  facts  allied  constituted  oidy  one  defence. 
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Foiume  III.     WES  ao(l  is  an  instrument  or  bill  liable  to  the  charges 

1842. 
[ and  duty  imposed  by  the  statute  in  such    case  made 

Laiarui  and  provided  (a) ;  that  the  bill,  after  defendant  had 
CowiK.  accepted  the  same,  and  before  the  same  was  indorsed  to 
plaintiff,  to  wit  on  &C,  was  by  Arnold  indorsed  and 
negociated  for  his  own  use  and  benefit;  that  Arnold^ 
when  the  bill  became  due  and  payable,  and  before  the 
same  was  indorsed  to  plaintiff,  to  wit  on  &c,  fully  paid, 
and  satisfied  the  bill,  and  that  the  bill  was  thereupon 
then  given  up  and  delivered  to  Arnold  fully  paid,  satis- 
fied and  discharged ;  and  that  the  bill,  after  the  same 
had  been  so  paid  &c.,  and  given  up  and  redelivered  as 
aforesaid,  and  also  after  the  same  was  due  and  payable, 
to  wit  on  &c«,  was,  without  ever  having  been  in  any 
manner  restamped,  and  without  the  payment,  for  or  in 
respect  of  the  reissuing  of  the  bill,  of  any  money  or  duty 
whatsoever,  indorsed  by  Arnold  to  plaintiff,  and  was 
thereupon  delivered  by  Arnold  to  plaintiff,  contrary  to 
the  form  of  the  statute  &c.  {b) :  of  all  which  said  several 
premises  the  plaintiff,  before  and  at  the  time  when  the 
bill  was  indorsed  to  him,  bad  notice.    Verification. 

Special  demurrer,  stating,  among  many  other  causes, 
that  the  plea  is  double  and  multifarious,  inasmuch  as  it 
sets  forth  as  a  defence  that  the  bill  was  accepted  for  the 
accommodation  of  Arnold^  and  by  him  paid  at  maturity, 
which  alone,  if  true,  would  form  a  good  defence;  and 
also  that  the  bill,  having  been  so  accepted  for  the  accom- 
modation of  Arnold,  was  by  him  indorsed  to  plaintiff 
after  the  same  became  due,  with  notice  thereof,  which 
^ould,  if  true,  form  another  good  defence ;  and  that  the 
plea  also  seeks  to  comprise  a  third  defence,  inasmuch 
as  it  alleges  that  the  bill,  being  a  bill  liable  to  the 
charges  and  duty  imposed  on  bills  of  exchange  by  the 

(a)  55  G.  4.  c.  184.  (6)  Sect  19. 
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statute  &c.)   was  paid  at  maturity  by  Arnold  as  the  Queen's  Bench, 

drawer  thereof  for  his  own  accommodation,  and  by  him    ^ ' 

reissued  -without  being  restamped  or  a  fresh  duty  being  Laiarus 
paid  in  kvspect  thereof,  contrary  &c.  That  the  ^tate-  Cowix. 
ment  in  the  plea,  that  the  bill  was  an  instrument  or  bill 
liable  to  the  charges  and  duty  imposed  by  the  statute,  is 
insufficient,  inasmuch  as  it  does  not  set  forth  the  facts 
which  rendered  the  bill  liable  to  the  stamp  duty  im- 
posed by  statute  originally,  which  constitute  a  question 
of  law,  but  states  a  conclusion  of  law,  and  seeks  to  sub- 
mit the  same  to  the  country.  That  the  allegation  in 
the  plea  that  the  bill  was  and  is  a  bill  liable  &c.  is 
uncertain,  and  that  it  is  impossible  for  plaintiff  to  take 
any  issue  thereon.  That  the  absence  of  a  stamp  does 
not  Titiate  a  contract  or  bill  of  exchange,  but  merely 
renders  the  same  unavailable  in  evidence.  That  the 
fact  of  a  bill  of  exchange  wanting  a  stamp,  or  of  the 
sufficiency  thereof,  is  to  be  tried  and  adjudicated  upon 
by  the  judge,  and  ought  not  to  be  submitted  to  the 
country. 

Joinder  in  demurrer. 

The  case  was  now  argued  (a). 

J.  W.  Smith  in  support  of  the  demurrer.  If  the  de- 
fence to  be  relied  on  is,  that  the  bill  was  reissued  with- 
out being  restamped,  that  is  a  defence  which  cannot  be 
pleaded ;  Haward  v.  Smith  (b).  If  the  plea  raises  any 
other  defence  in  addition  to  that,  it  is  bad  for  duplicity. 

Floody  contra.  In  the  case  cited,  the  plea  was  that 
the  bill  "  was  not,  at  the  time  it  was  made,  nor  at  any 

(a)  Before  Lord  Denman  C  J.,  PaUemm^  Williams^  and  fFight* 
man  Js. 

(6)  4  New  Co,  684. 
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Volume  IIL     time  since,  duly  stamped  or  marked  with  any  proper 
'        stamp  or  mark,  denoting  that  the  lawful  requisite  and 


Lazarus  proper  rate  or  duty,  chargeable  or  charged  thereon, 
Cowix.  had'  been  or  was  duly  stamped,"  &c.,  **  thereon,"  with- 
out shewing  either  what  was  the  proper  stamp,  or  what 
was  the  stamp  on  the  bill ;  so  that  it  was  left  uncertain 
whether  the  bill  had  not  a  stamp  of  a  higher  amount 
than  the  statute  imposes,  which  would  be  valid,  though 
not  the  proper  stamp ;  and  on  that  ground  the  case  was 
decided.  There  also  the  denial  of  the  bill  having  ever 
been  properly  stamped  caused  the  plea  to  be  equi- 
valent to  the  general  issue;  here  the  plea  admits  the 
bill  to  have  been  duly  stamped  when  drawn,  and  is 
therefore  a  good  plea  in  confession  and  avoidance. 
Neither  is  the  plea  bad  for  duplicity.  The  facts  al- 
leged constitute,  and  are  intended  to  constitute,  only 
one  defence.  It  is  said  that  the  plea  raises  three  an- 
swers :  but  it  is  the  defect  of  stamp  only  which  makes 
the  other  facts  amount  to  an  answer.  Payment  by 
the  drawer  at  maturity  is  no  defence  for  the  acceptor 
against  a  bon&  fide  holder  for  value :  negotiation  of  an 
overdue  bill  is  merely  so  far  a  ground  of  suspicion 
that  the  holder  is  called  upon  to  shew  that  he  did  give 
value  for  it:  a  drawer  for  value  may,  until  payment  by 
the  acceptor,  reissue  the  bill  so  as  to  give  a  right  of 
action  both  against  himself  and  against  the  acceptor ; 
and  even  on  an  accommodation  bill  the  necessity  for  a 
new  stamp  supplies  the  only  answer ;  for  the  acceptor 
gives  the  drawer  authority  to  do  any  thing  which  is 
necessary  for  raising  money  on  the  bill,  inter  alia  to 
reissue  it;  but,  as  the  drawer  is  himself  the  party  ulti- 
mately liable,  payment  by  him  puts  an  end  to  the  bill, 
and  a  fresh  stamp  becomes  necessary,  as  much  as  it 
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would  after  payment  by  the  acceptor.     For  the  same   Queen^s  Bendk. 
reasons  the  circumstance  that  the  indorsee  had  notice  of        ^^^^' 
the  premises  would  not  of  itself  be  a  sufficient  answer.        Laiakui 
He  was  then  proceeding  to  argue  the  other  grounds  of       Cowfc 
demurrer.   ILord  Daman  C.  J »  The  Court  is  not  bound 
by  the  long  enumeration  of  causes  of  demurrer  which 
parties  choose  to  insert  in  their  statement:  we  shall  not 
decide  on  any  of  the  points  which  were  not  argued  on 
behalf  of  the  plaintiff.] 


J.  fF*  Smith  in  reply.  There  are  three  distina  de- 
fences. 1.  Payment  by  the  party  ultimately  liable,  after 
which  he  rebsued  the  bill  to  plaintiff,  an  indorsee,  with 
notice:  this  alone  would  be  a  sufficient  answer:  and,  as 
the  reissuing  appears  to  have  been  ader  the  bill  was  due, 
the  allegation  of  notice  was  unnecessary.  2.  Indorse- 
ment to  the  plaintiff  after  the  bill  was  due,  with  notice 
of  Its  being  an  accommodation  bill,  is  another  com- 
plete defence.  9.  The  Stamp  Act:  and,  although  that 
is  matter  which  cannot  be  made  the  subject  of  a  plea, 
it  makes  the  plea  double ;  Ref]ftl  v.  Green  (a) :  and 
the  objection  is  available  only  on  special  demurrer. 
{Patteson  J.  Can  you  say  that  a  mere  averment  of  the 
bill  having  been  reissued  without  restamping  would 
have  been  any  thing  like  a  defence?]  There  are 
several  averments  which  are  immaterial  to  the  defence 
under  the  Stamp  Act,  bift  are  intended  to  make  up  the 
defence  of  the  bill  having  been  reissued  after  payment 
by  the  party  ultimately  liable:  notice  and  negotiation 
after  maturity  are  of  no  importance  under  the  Stamp  Act. 
Even  if  they  do  not  constitute  good  independent  de- 
fences, they  fall  within  the  observation  of  Parke  B.  in 

(a)  1  M.  .J  W.  328.     See  Wright  v.  Watts,  ante,  p.  89. 
VOL.  III.   N.  8.  II  H 
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Fokime  IIL  BigU  V.  Green  (a) :   "  This  is  not  precbely  duplicity, 

1842* 
1__  but  the  plaintiff  has  no  right  to  include  several  matters 


Lasa&ui  in  his  replication,  so  as  to  embarrass  the  trial**  Th^s, 
Gown.  ihe  defect  of  stamp  is  available  only  by  taking  the 
objection  at  the  trial,  so  as  to  cause  the  rejection  of 
the  instrument  as  inadmissible  in  evidence.  According 
to  the  established  practice,  if  the  objection  is  not  taken 
at  the  proper  time,  the  judge  will  direct  the  jury  that 
there  is  a  valid  legal  instrument  giving  a  good  caate 
of  action  {b). 

Cut.  ado.  wli. 

Lord  DsNBiAV  C.  J.,  in  this  vacation  {Jime  85th), 
delivered  the  judgment  of  the  Court 

In  the  case  of  Charles  v.  Marsden  (c)  it  was  held  to 
be  no  defence  that  a  bill  was  an  accommodation  bill,  and 
indorsed  to  the  plaintiff  after  it  became  due,  unless  it 
had  been  shewn  also  that  it  was  agreed  not  to  be  in- 
dorsed after  due.  According  to  that  case,  the  indorsee, 
after  it  is  due,  stands  in  the  shoes  of  the  indorser  in 
other  cases,  but  not  in  that  of  accommodation  bills. 
•  Again,  if  a  bill  is  paid  by  the  drawer  before  due,  yet 
he  may  reissue  it  before  due ;  Burridge  v.  Manners  (d) : 
or,  if  he  pay  it  when  due^  he  may  also  reissue  it;  Callow 
V.  Lawrence  {e).  This  plea  therefore  contains  no  de- 
fence without  the  averment  of  want  of  stamp :  all  the 
other  averments  do  not  make  a  defence ;  neither  should 
it  appear  that  they  were  intended  so  to  do,  but  are  in- 

(a)  1  if.  4^  r.  3S8. 

(6)  See  Fbtt  T.  Wagner,  note  (a)  to  FieUi  v.  WootU,  7JH£.ll6.i 
Doe  dem,  FhilSp  ?•  Beffjamm,  9^»  i  S.  644. 

(c)  1  Tauni,  2S4.     And  see  Siurievant  ▼.  Ford,  4  Man,  j-  G.  101. 

(d)  3  Camp.  194. 

(f )  SM,  ^  S,  95.     As  to  promissory  notes,  see  the  authoritiee  in 
Bmrinm  ▼.  Cad^t  9A.j;E.  S75. 


V. 
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troductory  only  and  necessary  under  the  circumstances  Queen*t  Bench. 

to  raise  the  defence  of  want  of  stamp.     The  averment  1__ 

of  notice  to  the  plaintiff  at  the  end  is  indeed  unnece»-       La«a»u8 
sary ;  but  it  is  equally  so  if  the  other  part  of  the  plea 
be  supposed  to  be  a  defence.    The  plea  therefore  is  not 
multifarious,  but  is  one  defence,  viz.  want  of  a  stamp. 

Then  is  such  a  defence  pleadable?  The  case  of 
Haooard  v.  Smith  (a)  only  decides  that  a  plea  that  the  bill 
has  no  proper  stamp  is  bad,  because  it  is  doubtful  whe- 
ther such  a  plea  means  to  deny  that  there  is  any  stamp 
at  all  (which  it  seems  in  that  case  to  have  been  conceded 
would  be  a  question  for  a  jury),  or  that  it  had  an  insuf- 
ficient stamp,  which  would  be  a  question  for  the  Court; 
and  so  the  plea  was  held  to  be  uncertain.  Here  the 
plea  states  that  there  was  no  fresh  stamp:  that  is  a 
question  for  the  jury ;  and,  if,  under  the  other  circum- 
stances stated  in  the  plea,  the  bill  required  a  fresh 
stamp,  the  plea  is  good.  Now  it  cannot  be  denied  that, 
if  a  bill  be  paid  when  due  by  the  person  ultimately 
liable  upon  it,  it  has  done  its  work,  and  is  no  longer  a 
negotiable  instrument.  No  person  could  sue  on  it ;  no 
person  remains  liable  on  it.  If  put  into  circulation  again, 
it  becomes  a  new  bill  payable  at  sight,  and  must  have 
a  fresh  stamp ;  stat.  55  G.  S.  c.  184.  s.  19. ;  HoJroyd  v 
Whitehead  (6).  If  a  bill  therefore  be  paid  when  due  b> 
the  acceptor f  it  clearly  cannot  be  reissued  without  a  fresh 
stamp :  if  so  paid  by  the  drawer^  being  also  payee,  it 
might,  in  ordinary  cases,  be  reissued  without  a  fresh 
stamp ;  Callow  v.  Lawrence  (c).  But  the  drawer  of  a& 
accommodation  bill  is  in  the  same  situation  as  the  ac- 
ceptor of  a  bill  for  value :  he  is  the  person  ultimately 
liable ;  and  his  payment  discharges  the  bill  altogether. 

(a)  4  New  Co,  684.  (6)  1  Manh.  128. 

(c)  3M.^S,  95. 

H  H   2 
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It  is  said,  however,  that  the  Stamp  Acts  do  not  make 
a  bill  without  a  stamp  void,  but  only  forbid  its  being 
received  in  evidence.  That  may  be  so  in  some  cases ; 
but  the  nineteenth  section  of  stat  55  G.  S.  c.  184.,  above 
mentioned,  expressly  prohibits  the  reissuing  a  bill  of 
exchange  which  has  been  paid,  and  inflicts  a  penalty  of 
SOU  on  any  person  doing  it.  A  bill  issued  contrary  to 
such  prohibition  is  certainly  void. 

We  think,  upon  the  whole,  that  the  fiicts  may  be  so 
pleaded,  and  that  our  judgment  must  be  for  the  de- 
fendant 

Judgment  for  defendant. 


HoGGGiNS,   Leaey  and  Bagshaw,   against 
Gordon  and  Others. 


A  SSUMPSIT.  The  declaration  stated  that,  before  the 
making  of  the  promise  &c.,  a  cause  was  depending 


in  the  Court  of  Common  Pleas,  wherein  the  now  de- 
fendants were  plaintifis  and  James  Gawen  was  defend- 
And,  before  &c,  to  wit  on  &c.,  by  a  certain  order 


ant 


Declantion  in 
aMumpait  al- 
leged that, 
before  the  pro- 
mite  &c.,  a 
cause,  wherein 
the  now  de- 
fendants were 
plaintiflTsandG. 
was  defendant, 

was  referred  by  judge's  order  to  the  award  of  plaintifis  A,  and  B.,  and  such  third  person 
as  they  should  appoint  in  writing,  or  any  two  of  them :  that  afterwards,  and  before  the 
promise  &c,  by  a  writing  dated  5th  Jantuuy  1841,  A.  and  B,  appointed  plaintiff*  C  to 
be  the  third  arbitrator :  that  defendants  afterwards,  in  consideration  that  plaintiffs,  at  the 
request  of  defendants,  would  take  upon  themselves  the  burthen  of  the  reference,  promised 
plaintiff's  to  pay  them  their  reasonable  costs  of  the  said  award  as  they  should  by  their  said 
award  appoint:  that  plaintifis  accepted  the  burthen  &c^  and,  within  the  time  limited, 
made  their  award  ready  to  be  delivered  to  the  parties,  and  thereby  awarded,  amongst 
other  things,  that  defendants  should  pay]  plaintiffs  a  certain  sum  for  their  costs,  the  siud 
sum  to  be  paid  to  plaintiffs  immediately  after  the  execution  of  the  award,  whereof  de- 
fendants afterwards  had  notice:  nevertheless,  though  the  sum  was  a  fair  sum,  and  a 
reasonable  time  had  elapsed  before  the  commencement  of  the  suit,  defendanu  bad  not 
paid. 

Held,  on  special  demurrer,  that  an  express  promise  would  be  intended,  and  therefore 
the  action  was  mainUinable  t 

That  the  consideration  as  alleged  vras  sufficiently  definite,  being  the  undertaking  by 
plaintiff^  of  a  known  duty : 

That  the  award  directing  payment  of  costs  "  immediately  after  the  execution  of  the  award** 
must  be  construed  to  mean  «« within  a  reasonable  time  after  notice :  ** 

That  the  contnct  was  joint 


"^ 
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then  made  by  Sir  Thomas  Coltman^  Knight,  then  being  QMeetC»  Bench. 

one  of  the  Justices  &C.,  the  said  Sir  71  C  did,  with  con-  1__ 

sent  of  the  now  defendants  and  the  said  James  Gawen^  Hooowt 
order  that  all  matters  in  difierence  &c.  should  be  re-  Oomsov. 
ferred  to  the  award  &c.  of  plaintiffs  Hoggins  and  Leary^ 
and  such  third  person  as  they  should  by  writing  under 
their  hands  appoint  in  that  behalf,  or  of  any  two  of 
them,  so  as  they  or  any  two  of  them  should  make  and 
publish  their  award  in  writing  &c.,  ready  to  be  delivered 
to  the  said  parties  in  difference,  or  such  of  them  as 
should  require  the  same,  on  or  before  &c. ;  with  pro- 
visions for  enlarging  the  time,  signing  judgment,  and 
for  the  costs  of  the  cause :  that  the  costs  of  the  refer- 
ence and  award  should  be  in  the  discretion  of  them  the 
said  arbitrators,  or  any  two  of  them :  powers  to  ex- 
amine parties  and  witnesses ;  provisions  that  actions  or 
suits  should  not  be  brought  against  the  arbitrators,  for 
the  prevention  of  affected  delays,  for  the  order  to  be 
made  a  rule  of  the  Court  of  Common  Pleas,  and  for 
giving  the  then  defendants  time  to  pay  any  balance. 
That  afterwards,  and  before  the  making  of  the  promise 
&c,  by  a  memorandum  in  writing,  dated  the  5th 
January  &c.,  under  the  hands  of  plaintiffs  Hoggins 
and  Leary^  and  made  before  Hoggins  and  Leary  entered 
on  the  said  matters  in  difference,  Hoggins  and  Leary 
did  duly  nominate  plaintiff  Bagshaw  to  be  the  third 
arbitrator,  to  whom,  together  with  them  &c.  the  mat- 
ters &c.  should  be  referred,  according  to  the  tenor 
&C. :  of  all  which  premises  defendants  then  had  notice. 
And  thereupon  defendants  afterwards,  to  wit  on  &c.,  in 
consideration  that  plaintiffs,  at  the  request  of  defend- 
ants, would  take  upon  themselves  the  burthen  of  the 
reference,  undertook  and  promised  plaintifis  to  pay 
H  H  S 
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rdmrne  HI.  them  their  fair  and  reasonable  costs  of  the  said  award 

1842 
[___  in  such  manner  and  at  such  time  as  plaintiffs,  as  such 


HooGurt  arbitrators,  should  by  their  said  award  in  writing 
GoftDOM.  direct  and  appoint.  That  plaintiffs,  confiding  8cc.,  did 
then  accept  and  take  upon  themselves  the  burthen  of  the 
reference,  and  did  afterwards,  to  wit  on  &c*,  and  on  divers 
other  days  &c.,  proceed  in  and  with  the  said  reference, 
and  hear,  examine  and  consider  &c«,  and  did  afterwards, 
and  before  &c,  duly  make  and  publish  their  award  in 
writing  under  their  hands  of  and  concerning  the  matters 
in  difference  so  referred  to  them,  ready  to  be  delivered 
to  the  said  parties  in  difference,  and  did  thereby, 
amongst  other  things,  award,  order  and  direct  that  the 
costs  of  the  said  award  of  plaintiffs,  amounting  to 
191/.  195.,  should  be  in  the  first  instance  paid  to  plain- 
tiffs by  the  now  defendants  immediately  after  the  execu- 
tion of  the  said  award  ;  but  that  the  sum  of  95L  19s.  6d.<, 
being  one  moiety  or  equal  half  part  thereof,  should  be 
repaid  by  the  said  James  Gawen  to  the  now  defendants 
at  the  expiration  of  twelve  months  from  the  date  of 
the  said  order :  whereof  defendants  afterwards,  to  wit 
on  &c.,  had  notice.  Yet  defendants,  not  regarding 
&c.,  did  not  nor  would  pay  plaintiff?;  the  said  sum  of 
191/.  195.  &c.,  or  any  part  thereof,  although  the  said  sum 
&C.  was  the  fair  and  reasonable  costs  of  the  plaintiffs  of 
the  said  award,  and  although  a  reasonable  time  for  the 
payment  thereof  had  elapsed  before  the  commencement 
of  the  suit;  but  had  wholly  neglected  &c. 

Special  demurrer.     The  grounds  insisted  upon  will 
appear  sufficiently  from  the  argument.     Joinder. 
The  case  was  argued  in  last  term  (a). 

(fl)  JFrida^t  June  Sd.    Before  Lord  Denrnmi  C.  J.,  Patteton,  WUlums, 
and  CobHdg  Jg. 
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Baoill  for   the  defendants.      An  arbitrator  cannot  QmeetCt  Setuk' 

maintain  an  action  on  an  implied  promise  to  pay  the  ' 

costs  of  arbitration ;  Viram/  v.  Wame  (a),  which  seems  Hooouw 
to  be  the  case  alluded  to  in  Burroughes  v.  Clarke  (J)  by  Gomhw. 
Taunton  J ^  who  says  that  Lord  Knyon  had  ruled  **  that 
the  office  of  arbitrator  was  altogether  honorary,  and  that 
an  arbitrator  could  not  maintain  an  action  for  his  fees : " 
and  the  general  practice  is  in  accordance  with  this  idew. 
An  arbitrator  has  two  remedies:  he  may  retain  the 
papers  till  his  fees  are  paid ;  or  he  may  move  for  an 
attachment  for  the  contempt  in  refusing  to  pay  them ; 
ISeis  V.  Richardson  {c).  [PaUeson  J.  In  Sminford  v. 
Bum  {d)  Dallas  C.  J.  expressed  an  opinion  that  an 
arbitrator  may  recover  compensation  for  his  trouble.] 
This  declaration  is  framed  as  on  a  special  contract,  but 
is  defective.  First,  the  consideration,  as  Idd,  **  that 
plaintifis,  at  the  request  of  defendants,  would  take  upon 
themselves  the  burthen  of  the  reference,''  is  indefinite 
and  without  value.  A  promise  to  forbear  some  little 
time  is  no  consideration ;  RolL  Ahr.  2S.  Action  sur  Case 
(V).  pi.  25,  26. :  nor  a  promise  to  forbear  for  an  in- 
definite time ;  Philips  v.  Sackford  (e) :  nor  to  pay  in  a 
short  time;  Tolhurst  v.  Brickenden {g).  [Lord  D«i- 
man  C.  J.  referred  to  Hardres  v.  Prctaod  (A).]  In  that 
case  the  promise  was  on  an  executed  consideration. 
[Lord  Denman  C.  J.  Suppose  it  had  been  said,  I  will 
give  you  1000/.  if  you  will  go  to  York?']  That  is  de- 
finite :  here  it  is  as  if  one  had  said,  I  will  give  you  1000/. 
if  you  will  go  on  the  road  towards  York.  A  promise  to 
*<  take  upon  themselves  the  burthen  "  of  the  reference  is 

(a)  4  Esp,  47.  (h)  1  DowL  P.  C  48.  50. 

(c)  1  J9.  fr  P.  93.  (rf)  Gow.  7. 

{e)  Cro.  EL  453.      S,C.,bm  Sackford  v.  PhU&pg,  Moore,  689. 
(g)  Cro.  Jac,  S50.  (h)  Styk,  465. 
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robme  III.     not  a  promise  to  investigate  or  to  carry  out  the  investiga- 
'___  tion  to  an  award,  or  to  make  an  award  of  any  thing  bat 


Hoooim  costs ;  or,  if  something  more  is  to  be  intended^  the  state* 
GoMoir.  ment  is  too  vague ;  Figes  v.  Culler  {a).  [Coleridge  J» 
That  was  a  case  upon  evidence  of  a  contract  for  a 
partnership :  without  knowing  the  terms  the  jury  ccmld 
not  find  any  value.]  The  rule  is  as  stated  in*  Chiihf 
on  Contracts  p.  73.  {b) ;  **  But  in  order  to  constitute  a 
valid  parol  or  written  agreement,  the  parties  most  ap- 
press  themselves  in  such  terms  that  it  can  be  ascertained, 
to  a  moral  or  reasonable  degree  of  certainty^  what  tbqr 
mean.  And  if  an  agreement  be  so  vague  and  indefinite, 
that  it  is  not  possible  to  collect  the  full  intention  of  the 
parties,  it  is  void ;  for  neither  the  Court  nor  jury  can 
make  an  agreement  for  the  parties."  Secondly,  the 
promise,  as  laid,  is  inconsistent  with  the  order  of  re- 
ference :  the  promise  is  to  pay  such  reasonable  costs  as 
plaintifis  by  their  said  award  in  writing  direct;  whereas, 
according  to  the  terms  of  the  submission,  the  award  of 
costs  was  to  be  made  by  the  three  plaintifis  or  any  two  of 
them..  Thirdly,  the  plaintifis  have  no  joint  right  of  ac- 
tion :  each  ought  to  have  sued  for  his  own  proportion : 
the  appointments  were  several ;  the  labour  of  each  was 
several ;  and  an  award  by  any  two  would  have  been  suffi- 
cient. Fourthly,  the  promise  is  to  pay  costs  as  directed 
by  the  award:  and  the  award  directs  payment  imme- 
diately after  the  execution  of  the.  award,  which  is  an  im- 
possibility created  by  plaintifis'  own  act  The  declaration 
indeed  alleges  that  the  defendants  had  notice,  and  that 
a  reasonable  time  had  elapsed :  but,  assuming  the  con- 
struction of  the  award,  to  which  this  allegation  seemingly 
points,  to  be  fair,  it  is  not  alleged  that  defendants  were 

(a)  3  SUark.  N.  P.  C.  139.  (6)  3d  cd.  (1841). 
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ever  requested  to  pay :  that  is  always  necessary  when  Qtteen't  Bew^ 


1842. 


the  omission  complained  of  is  something  which  ought  to 

have  been  done  in  a  reasonable  time;  1  Chittyon  Plead"      Hoaaivt 

ingy  p.  340.  (a),  Bach  v.  Owen  (ft).  Fifthly,  there  is  nothing       Goapoit. 

to  shew  that  any  party  had  benefit  from  the  award :  it  is 

not  even  alleged  that  the  award  was  of  any  thing  but 

costs.    Sixthly,  there  is  no  sufficient  statement  of  the 

time  at  which  the  third  arbitrator  was  appointed,  which, 

as  the  allegation  is  material,  vitiates  the  declaration. 

Peacock  contr^.  First,  as  to  the  sufficiency  of  the 
consideration.  The  declaration  shews  an  express  con- 
tract; the  remedies  which  have  been  suggested  on  the 
other  side  shew  the  legality  of  such  a  contract.  The 
cases  cited  for  the  defendants  turned  on  the  circumstance 
that  time,  being  of  the  essence  of  the  consideration, 
was  not  ascertained,  not  on  its  inadequacy  when  ascer- 
tained, however  short  it  might  have  been*  In  Chitty 
on  Contracisj  p.  32.  (c),  it  is  said,  citing  (besides  other  au- 
thorities) Wilkinson  v.  Oliveira  {d\  that  it  is  immaterial 
that  the  detriment  or  charge  assumed  is  in  fact  of  the 
most  trifling  description,  provided  it  be  not  utterly  worth- 
less in  fact  and  in  law.  Trax>ers  v.  — ^  {e)  illustrates 
this.  It  is  well  established  that  the  Court  on  de- 
murrer will  not  look  into  the  question  whether  the 
consideration  is  adequate  (g).  Neither  is  it  any  objec- 
tion that  the  plaintiffs  were  not  compellable  to  perform 
their  undertaking.  [Patteson  J.  The  promise  never 
attaches  if  they  do  not  make  an  award.]    There  are 

(a)  7th  cd.  (6)  5  T.  U.  409. 

(c)  Sd  ed.  (1841).  {d)  1  New  Co.  490. 

(«)  1  Sid.  57. 

(g)  See  jaUehcoek  tr.   Coker,  €  J.  f  E.  438.  456.;  Hmgk  tr.  JBrooh, 
10  A.  t  E.S09.i  ShaU  t.  Seale,  11  i^.  {r  iSi  98S.  998« 
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Foiume  ITL     many  cases  in  which  the  consideration  is'  not  ohliffatory, 

1842  '^       " 
*        but  in  the  nature  of  a  condition  precedent :  the  consi- 

Hoooivs  deration  here  is  similar  to  that  proved  in  Payne  v.  FFiZ- 
GoBsoH.  s(m{a)y  where,  the  plaintiff  having,  at  defendant's  re- 
quest, consented  to  suspend  proceedings  against  A.y 
defendant  promised  to  pay  a  sum  of  money  on  a  certain 
day.  The  objection  that  the  consideration,  as  stated,  is 
too  vague  is  not  well  founded :  the  allegation  that  plain- 
tiffs were  to  take  upon  themselves  the  burthen  of  the 
reference  imports  that  they  were  to  perform  all  the  duties 
of  arbitrators.  Com.  Dig.  Arbitrament  (1 6.)  citing  Rose 
V.  Spark  (i),  shews  that  these  instruments  shall  have  a 
reasonable  intendment.  An  award  of  nothing  but  costs 
would  be  no  award  at  all ;  but  the  costs  are  to  be  the 
costs  of  the  **  said  award,"  by  which  must  be  intended 
a  valid  award  under  the  submission.  This  is  an  answer 
also  to  the  objection  that  there  is  no  averment  of  any 
award  having  been  made  but  an  award  of  costs.  Next, 
as  to  the  objection  that  the  award  to  pay  money  imme- 
diately involves  an  impossibility.  It  is  usual  to  award 
money  to  be  paid  **  immediately  "  or  "  forthwith ;  " 
and  these  expressions  are  always  construed  to  mean 
"in  a  reasonable  time" (c).  As  to  the  delivery  of  the 
award,  there  is  an  averment  that  plaintiffs  were  ready  to 
deliver  it,  which  is  sufficient  As  to  the  objection  that 
there  is  no  averment  of  defendants  having  been  re- 
quested to  pay  the  money,  there  is  an  averment  that 
defendants  had  notice :  it  is  not  necessary  to  request  a 
party  to  pay  a  debt  which  is  due  from  himself:  there 
"  the  bringing  of  the  action  is  a  sufficient  request;  but 
otherwise  it  is  upon  a  promise  to  pay  a  collateral  sum 

(•)  7  B.^a  423.  (6)  jileyn,  51. 

(c)  SMJudgiMBtof  JUMMolf  J.  in  OiMry.  S<fu^Um,  5  B.  fAd.  »1S. 
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upon  request;"' jBiVfa  v.  Trippet{a):  and  this  is  the   Queen's  Bench, 


184S. 


principle  of  Gibbs  v.  Souiham  (ft).     The  present  is  the 

common  case  of  a  contract  for  work  and  labour  to  be       Hoo«iwt 

▼. 

paid  for  by  the  parties  for  whom  it  is  to  be  performed.  Gowwir. 
Lastly,  as  to  the  objection  that  the  time  at  which  the  third 
arbitrator  was  appointed  is  not  sufficiently  stated.  It  is 
laid  ^'  afterwards  and  before  the  making  of  the  promise ;  ^ 
and  the  appointment  is  alleged  to  have  been  in  writing 
bearing  date  5th  January^  1841 :  the  writing,  if  neces- 
sary, will  be  intended  to  have  been  made  on  that  day ; 
Giles  V.  Bourne  (c).  But  the  time  need  not  be  laid. 
'*  The  necessity  of  laying  a  time  extends  to  traversable 
facts  only,  and,  therefore,  no  time  needs  be  alleged  to 
matter  of  inducement  or  aggravation;"  Stephen  on 
Pleading,  p.  828  (d).  This  allegation,  then,  is  not  tra- 
versable ;  for  the  appointment  of  the  third  arbitrator  is 
allied  merely  as  inducement  to  the  contract  with  the 
three,  which  is  distinctly  averred. 

Bovilly  in  reply.  In  all  the  cases  in  which  the  Courts 
have  refused  to  enter  into  the  adequacy  of  the  consider- 
ation, the  consideration  was  the  doing  of  some  definite 
act,  or  the  delivery  of  some  specific  chattel,  such  as  the 
bill  of  one  of  several  parties  for  a  sum  which  all  of  them 
were  previously  liable  to  pay  {Thompson  v. Percival (e))j 
or  a  bad  guarantee  (Bushell  v.  Beavan  (g) ) :  but  here 
the  Court  is  left  to  define  the  duties  of  the  arbitrators 
in  the  particular  case. 

Lord  Denman  C.  J.,  in  this  vacation  {Jtme  25th), 
delivered  the  judgment  of  the  Court 

(a)  1  Saund.  32.  33  o.  (6)  5  B,  ^  Ad,  911. 

(c)  6M,i  B.  73.  id)  5tb  ed. 

{€)  5B,i  Ad,  925.  {g)  1  New  Co,  103. 
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This  was  an  action  for  work  and  labour,  bv  two  arbi* 
trators  and  an  umpire,  against  the  defendants,  whom  their 
award  required  to  pay  the  costs  of  the  reference^  these 
costs  being  left  in  their  discretion.  Numerous  objec- 
tions were  taken  on  special  demurrer. 

One  of  them  was  that  such  an  action  will  not  lie,  as 
the  remuneration  of  an  arbitrator,  like  that  of  a  phy- 
sician or  barrister,  is  left  to  the  option  of  his  employers^ 
and  cannot  be  enforced.  But  it  was  properly  admitted, 
in  the  argument,  that,  where  there  is  an  express  promise 
to  pay,  such  an  action  may  be  maintained. 

But  the  consideration  was  said  to  be  badly  allied  in 
these  terms ;  in  consideration  that  the  plaintiffs  **  would 
take  upon  themselves  the  burthen  of  the  reference.** 
We  are  however  of  opinion  that  these  are  intelligible 
words,  and  describe  a  known  duty,  the  nonperformance 
of  which  would  excuse  the  defendants  from  paying,  bat 
which  is  averred,  and  not  denied,  to  have  been  performed 
by  proceeding  to  hear  and  award  upon  the  matters  in 
dispute. 

Another  point  was,  that  the  award  of  these  costs  is 
altogether  bad,  requiring  the  defendants  to  pay  them 
immediately  after  the  execution  of  the  award.  But  we 
think  that  words  of  this  nature  must  be  construed  with 
a  reasonable  allowance.  The  costs  became  payable  on 
notice  to  the  defendants ;  and  such  notice  is  averred. 

A  more  substantial  objection  seemed  to  be  that  there 
is  no  joint  right  in  these  plaintifis  to  sue  the  defendants 
for  the  costs.  The  order  of  reference  named  the  two  ar- 
bitrators, and  gave  them  power  to  nominate  an  umpire: 
and  they  in  the  first  place  proceeded  to  nominate  the 
plaintiff  thirdly  named,  of  which  it  is  averred  that  de- 
fendants had  notice,  and  made  their  promise  to  all  three 
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to  pay  them  their  fair  and  reasonable  costs  in  consider-  Queen's  Bench. 

184S 
ation  of  their  taking  upon  them  the  burthen  of  the  refer- [__ 

ence.     The  plaintifiTs  then  agree  to  act  jointly;  and  the       Hoaanw 

defendants  promise  to  them  jointly  to  pay  them  costs.       Oordox. 

They  aver  a  joint  performance  of  their  promise,  and  an 

award  by  all  that  they  should  pay  to  all.     This  is  clearly 

a  joint  contract 

Judgment  for  plaintiffs. 


The  Queen  against  Harvey. 

A  RULE  nisi  was  obtained  in  Michaelmas  term,  1841,  7^  ?"??*«**-. 
ings  which  take 

for  a  quo  warranto  information  against  Bobert  El"  place  with  re- 

speet  to  the 
lison  Harvofy  to  shew  by  what  authority  he  claimed  to  burgets  lisu  in 

be  an  alderman  of  the  borough  of  Lix>erpoolj  on  grounds  under  sut.  s  & 

which  will  appear  by  the  following  statement.  between  Sepl* 

Ut.  Harvey  vfBS  elected  on  29th  Oct(J)er  1841,  to  fill  ^^^^^^ 

up  an  extraordinary  vacancy  in  the  office  of  alderman,  "*  only  for  the 

^  ''  J  '   preparation  of 

under  stat.  5  &  6  W.  4.  c.  76.  s.  27.,  which  requires  that  th«*  ^h»fh  « 

to  be  the  bur« 

the  alderman,  in  such  case,  shall  be  elected  **  either  gess  list  or  roll 
from  the  councillors  or  from  the  persons  qualified  to  ginning  on 
be  councillors.''     Mr.  Harvey ^  when  elected,  was  not  a  and,  unti^  that 
councillor:  and  his  qualification  to  be  a  councillor  was  of  a  nam^upoS 
disputed  on  the  ground  that  he  was  not,  at  the  time  of  "V^^"*^  ^'J^^" 
his  election,  "entitled  to  be  on  the  burgess  list"  of  the  Hfication under 

°  the  statute,  the 

borough,  according  to  sect.  28.  l»»t  of  roll  of 

^  the  former  year 

It  appeared  by  the  affidavit  of  the  deputy  town  clerk  being  the  bui^* 

gess  list  or  roll 
till  Nov,  1st 
Therefore,  where  a  person  not  a  councillor  was  elected  alderman,  to  supply  an  ex- 
traordinary Tacancy,  on  October  99th,  his  name  being  on  the  revised  burgess  list  finally 
made  up  on  October  S2Jy  but  not  being  on  the  burgess  list  of  the  preceding  October^ 

Held  that  he  was  not,  at  the  time  of  such  election,  **  entitled  to  be  on  the  burgess  list** 
within  sUt.  5h6  W.  4,  c.  76.  t.  28.,  and  therefore  was  not  qualified  to  be  a  councillor, 
and  not  properly  elected  alderman.     Quo  warranto  information  granted. 


476 


Q.B.    TRINITY  VACATION, 


Voiume  III 

1842. 
The  QuxsM 

T, 

Haktst. 


that  Mr.  Harveys  name  was  entered  in  the  burgess  list 
made  out  by  the  overseers  on  September  5tb,  1841,  and 
delivered  on  that  day  to  the  town  clerk.  That  the  list 
was  duly  revised  by  the  mayor  and  assessors  between 
the  1st  and  15th  of  October^  and  Mr.Harvej/s  name 
retained,  no  objection  having  been  made  to  it.  *'  That 
the  burgess  lists  so  revised,  and  signed  as  directed  by 
the  said  act,  were  delivered  by  the  mayor  to  the  town 
clerk  of  the  said  borough,  and  that  the  said  town  clerk 
caused  the  said  burgess  lists  to  be  fairly  and  truly 
copied  into  one  general  alphabetical  list  of  the  burgesses 
of  each  ward  in  a  book  by  him  provided  for  that  pur- 
pose, with  every  name  therein  numbered,  b^inning" 
kc.  (as  prescribed  in  sect.  22  of  stat  5  &  6  ^.  4.  r.  76.): 
<*and  that  snch  book  was  completed  on  or  before  the 
S2d  day  of  October  1841 ;  and  that  such  book  is  the 
bni^ess  roll  of  the  bnrgesses  of  the  said  borough  entitled 
to  vote  as  in  the  said  act  mentioned."  And  that  Mr. 
Harvei/3  name  was  inserted  in  the  said  burgess  roll. 

His  name  was  also  inserted  in  the  burgess  list  made 
out  by  the  overseers  for  1840;  1841  ;  but  the  revision 
of  that  list  was  never  completed.  In  last  Easter  term  (a) : 


Kettj/  and  Crompton  shewed  cause  (&).     The  question 
is,  whether  a  person  whose  name  has  been  placed  on  the 


(a)  May  5th.  Before  Lord  Denman  C.  J.,  PatUton^  JfUHamt,  and 
Wi^man  Js. 

(6)  A  statemeot  of  the  matters  to  be  diacusaed  bad  been  drawn  up 
and  agreed  to  by  counsel  on  both  sidea,  in  the  fallowing  words. 

**  It  is  agreed  that  the  onlj  questions  upon  the  affidavits  for  the  opinion 
of  the  Court  are :  Whether  Mr.  Harvey^  being  on  the  orerseen'  lists  of 
1841,  made  out  under  stat  SBc^  IT.  4.  c  76.  s.  15.»  and  wmaining  upon 
them  upon  the  revision  under  sects.  18  and  19,  and  npon  the  deUrcry 
of  them  as  revised  to  the  town  clerk  under  sect  22,  and  being  ac- 
conUn^,  under  that  tectkniy  put  upon  the  burgot  loU  duly  made  out 
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overseers'  lists,  retained  on  revision,  and  entered  in  the  Qnten^s  Bench. 

1842* 
burgess  roll  by  the  town  clerk,  is  thereby  "  entitled  to [  _ 

be  on  the  burgess  list"  within  sect  28,  before  November 
Isty  the  commencement  of  the  year  for  which  the  list  b 
made  up.  The  right  to  vote  would  not  accrue  till  No^ 
vember  1st ;  but  sect  28  does  not  require  that  the  party 
shall  be  entitled  to  vote  as  a  burgess :  he  must  be  *^  en- 
tided  to  be  on  the  burgess  list;"  and  the  question  is, 
what  constituted  the  burgess  list,  for  the  purpose  of  this 
enactment,  on  29th  October  184K  It  was  the  list  made 
out  on  September  5th,  and  completed  on  22d  October  1841. 
The  defendant  was  then  on  the  burgess  roll,  though  his 
right  to  vote  was  suspended.  The  burgess  lists  and 
burgess  roll  are  kept  distinct  in  all  the  sections  of  stat 
5  &  6  )^.  4.  r.  76.,  from  sect  15  to  sect  22,  the  word 
"  list "  being  used  to  denote  the  statement  made  out  by 
the  overseers,  till  it  becomes  the  roll  on  22d  October^ 
after  which  the  word  '*  roll  *'  is  adopted.  In  sect.  29, 
where  it  is  said  that  every  burgess  *^  who  shall  be  en- 
rolled on  the  burgess  roll "  shall  be  entitled  to  vote  in  the 
election  of  councillors,  the  difference  of  expression  can- 


for  the  year  1841  by  the  town  clerk,  and  completed  before  the  S2d  of 
October  1841  (as  deposed  to  by  the  deputy  town  clerk,  at  the  joint  request 
of  the  relator  and  the  defendant),  and  being  entitled  to  be  oo  such  lists 
and  roll,  but  not  having  been,  or  having  been  entitled  to  be,  on  any  list 
or  roll  in  or  previous  to  the  year  1 840,  except  that  he  was  in  point  of  fact 
on  the  overseers'  list  made  out  for  the  year  1840^  the  revision  of  which 
list  was  never  completed,  and  having  the  requisite  estate,  and  being  also 
rated  in  the  requisite  amount  for  a  councillor,  required  by  sect  28t  ^i^aa» 
on  the  29th  of  the  same  month  of  October,  qualified  to  be  elected  an 
alderman  of  the  borough,  he  having  been  elected  to  that  office  on  that 
day,  and  having,  within  the  five  days  (viz.  on  the  1st  of  Noeember  1841), 
made  and  subscribed  the  acceptance  of  office,  and  also  the  declaration 
required  by  stat.  9  G.  4.  c.  17. ;  or  Whether  on  the  1st  day  of  Nevernier 
he  was  a  good  alderman." 
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FohiMe  III     not  be  unintentionaL  The  language  of  tlie  forms  in  sche- 
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*        dulc  (D.)  is,  in  several  instances,  not  consistent  with  any 

The  Quxxir  supposition  which  would  confound  the  "  burgess  list " 
Haryst.  with  the  *^ burgess  roll:"  and  a  dbtinction  between 
them  is  pointed  at  in  stat  6  &  7  fK  4frc.  104*.  s.  7. 
[Wi^tman  J.  Suppose  the  party  had  been  upon  the 
bitrgieif  list  of  1840,  1841,  but  was  not  qualified  to  be  on 
that  of  1841,  1842.]  He  would  not  then  be  eligible  as 
an  alderman  in  October  1841.  But,  when  the  name  has 
been  inserted  and  retained  in  the  list  oi  September  1841, 
Ae  party  is  qualified  for  the  ensuing  year.  The  words 
<*  entitled  to  be  on  the  burgess  list,''  in  sect  28,  cannot 
mean  the  burgess  list  of  the  year  preceding  that  for 
which  the  alderman  is  to  be  elected,  and  for  which, 
obviously,  the  qualification  is  required.  The  construc- 
tion suggested  by  the  prosecutors  would  substitute 
*«roll "  for  « list,"  and  add  the  words  "  and  entitled  to 
vote  in  the  election  of  councillors."  The  Court  will 
not  allow  this,  especially  in  favour  of  a  disqualification. 

'-  Sir  W.  W.  FoUett,  Solicitor  general,  Wortley  and  G. 
Henderson^  contra.  Mr.  Harvey  was  neither  a  burgess, 
nor  qualified  to  be  a  councillor  on  the  29th  of  October^ 
when  he  was  elected  alderman.  A  person  becomes 
burgess  only  by  being  on  the  roll,  properly  so  called, 
which  is  made  up  on  22d  October^  and  takes  efiect  from 
November  1st.  Mr.  Harvey^  on  October  29th,  was  not 
on  any  burgess  roll  then  in  operation.  The  <^  burgess 
list,"  mentioned  in  sect  28,  cannot  mean  the  lists  made 
up  by  the  overseers  for  their  respective  parishes  under 
sect  15.  These,  at  the  close  of  the  revision,  are  re- 
duced  into  one  alphabetical  list,  under  sect  22;  but 
till  then  there  is  no  general  list  for  the  ensuing  year. 
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persons  who  claim  to  be  burgesses :  the  language  used  [__ 

in  schedule  (D.)  shews  this.  {Patteson  J.  referred  to  ^*"®  Qomw 
sUt  6  &  7  J^.  4.  c.  104.  s.  7.]  The  clauses  are  loosely  Ha»tit. 
worded ;  but  <^  list "  and  ^^  roll,"  there,  must  mean 
the  same  thing.  Suppose  this  election  had  happened 
before  September  5th :  if  the  overseers'  lists  constitute 
the  **  burgess  list,"  there  was  none  then  in  existence. 
Sect  47  requires  that,  when  an  extraordinary  vacancy 
happens,  the  burgesses  shall  ^^  elect  from  the  per- 
sons qualified  to  be  councillors  another  burgess  to 
supply  such  vacancy."  By  sect.  9,  every  male  person 
who,  on  the  last  day  of  August  in  any  year,  shall 
have  had  certain  qualifications,  shall,  <^  if  duly  enrolled 
in  that  year,"  be  a  burgess.  The  enrolment  con- 
templated must  be  that  which  takes  place  in  October 
of  the  same  year ;  and  the  roll  then  made  up  is,  by 
sect.  22,  the  burgess  roll  of  the  burgesses  entitled  to 
vote  *'  at  any  election  which  may  take  place  in  spch 
borough  between  the  first  day  of  November  inclusive  in 
the  year  wherein  such  burgess  roll  shall  have  been 
made  and  the  first  day  of  November  in  the  succeeding 
year."  The  legislature,  therefore,  must  have  intended 
that  the  qualification  to  be  a  councillor  or  alderman, 
under  sect.  28  or  sect  47$  should  depend  upon  the 
party's  being  a  burgess  included  in  the  final  enrolment^ 
and  whose  year  of  qualification  to  vote  has  commenced* 
The  words  in  sect  47,  '^  elect  from  the  persons  quali- 
fied to*  be  councillors  another  burgess,"  cannot  mean 
that  the  person  will  become  a  burgess  by  such  election ; 
for,  by  the  other  provisions  of  the  act,  a  person  does 
not  become  a  burgess  by  being  a  councillor,  or  in 
any  manner  without  enrolment     In  stat  7  JV.  4.  and 

VOL.  III.  N.  s.  II 
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Fohme  IIL     1  VicL  c  78.,  sects.  5  and  24,  the  word  "  roll "  appears 
^^^^'        to  be  used  for  «  list."     The  book  alphabetically  made 
TTie  QuEiK     out  ig  the  true  burgess  roll ;   but  it  may  be  that  in 
Habtit.       some  clauses  the  word   ^  list "  is  used  with  reference 
to  the  revised  lists  which,  as  well  as  the  book,  are  kept 
by  the  town  clerk,  and  the  contents  of  which  are  sub- 
stantially the  same.     The  construction  of  stat.  5  &  6 
W.  4.  c.  76.  5.  28.  suggested  on  the  part  of  the  prosecu- 
tion is  the  only  one  which  gives  a  reasonable  and  uni^ 
form  effect  to  the  statute :  accordmg  to  any  other  view 
there  would  be  two  burgess  lists  in  operation  during 
some  part  of  every  year. 

Cur.  ado.  vult. 

Lord  Denman  C.  J.,  in  this  vacation  {June  24th), 
delivered  the  judgment  of  the  Court.  After  stating  the 
nature  and  grounds  of  the  application,  and  the  date  <^ 
Mr.  Harvei/s  election,  and  referring  to  stat.  S&6  W,^» 
c.  76.  s.  27.,  his  Lordship  said : 

By  that  section,  whenever  an  extraordinary  vacancy 
takes  place  in  the  office  of  alderman,  the  council  are, 
within  ten  days,  to  elect  some  other  person,  either  from 
the  councillors  or  from  the  persons  qualified  to  be  coun- 
cillors; and  by  the  twenty-eighth  section  it  is  enacted 
that  no  person  shall  be  qualified  to  be  elected  or  to  be 
a  councillor  or  an  alderman,  if  he  is  not  entitled  to  be 
on  the  burgess  list  of  the  borough.  Mr.  Harvey  was 
not  a  councillor  of  the  borough :  but,  on  the  5th  otSep^ 
tember  in  the  year  1841,  the  name  of  Mr.  Harvey^  who 
was  not  entitled  to  have  his  name  on  the  previous  list  or 
roll,  was  placed  upon  the  list,  made  out  by  the  over^ 
seers,  of  persons  entitled  to  be  enrolled  in  the  burgess 
roll  of  that  year.    Upon  revision  of  the  lists,  Mr.  Har^ 
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t^s  name  was  retained;  and  it  appeared  that  the  book  Q«Mm*j  JBmok, 

to  be  made  out  by  the  town  clerk,  containing  the  * 

general  alphabetical  list,  had  been  completed  on  the  TheQuow 
22d  of  October^  pursuant  to  the  twenty-second  section  Ha»vit, 
of  the  act,  and  that  Mr.  Haroejf^  name  was  on  it.  The 
question  was,  whether  the  list  upon  which  Mr.  Haroe^s 
name  i^peared  at  the  time  of  his  election  was  <^  the 
burgess  list"  of  the  borough  fit  the  time  of  his  elections 
within  the  meaning  of  the  twenty-eighth  section ;  and 
whether  his  being  entitled  to  have  his  name  upon  that 
list,  and  it  being  actually  there,  qualified  him  to  b^ 
elected  an  alderman  on  the  29th  of  October  1841. 

By  the  fifteenth  section  of  the  act,  the  overseers  of 
the  poor  of  every  parish  within  the  borough  are,  on 
the   5th  of  September^  to  make  out  an  alphabetical 
list,  to  be  called  *^  the  burgess  list,"  of  all  persons  en- 
tided  to  be  enrolled  in  the  burgess  roll  of  that  year  it\ 
respect  of  property  within  the  parish ;  and  the  overseers 
are  to  sign  such  burgess  lists,  and  deliver  them  to  the 
town  clerk  on  the  5th  of  September.     These  lists  (which 
in  sections  18,  19,  and  20  are  called  burgess  lists)  are  to 
be  revised,  as  directed  by  those  sections,  and,  by  the 
twenty-second  section,  the  burgess  lists  so  revised  are 
to  be  delivered  by  the  mayor  to  the  town  clerk,  who  is 
to  cause  them  to  be  copied  into  one  general  alphabetical 
list  in  a  book  to  be  completed  on  or  before  the  22d  Oc' 
tober :  and  such  book  is  to  be  the  burgess  roll  of  the 
burgesses  entitled  to  vote  at  any  election  between  the 
1st  of  November  in  the  year  wherein  such  burgess  roll  is 
,  made  and  the  1st  of  November  in  the  following  year. 
Some  doubt  may  be  raised  on  the  language  of  the 
act  of  parliament,  as  to  what  is  intended  by  the  term 
<*  burgess  list,"  and  whether  the  list,  or  rather  lists,  made 
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out  by  the  overseers,  or  the  general  alphabetical  list 
made  out  by  the  town  clerk,  should  be  considered  the 
burgess  list :  but  we  are  of  opinion  that,  in  order  to  be 
qualified,  the  name  of  Mr.  Harvey  ought  to  have  ap« 
peared  upon  the  list  or  roll  which  was  in  force  during 
the  current  municipal  year,  ending  on  the  1st  of  Ncfoem-' 
her  1841,  and  that  it  was  not  enough  that  his  name 
should  appear  upon  a  list  or  roll  which  was  not  to  be 
in  force  until  the  1st  of  November  1841.  Had  Mr.  Hea^' 
vey^s  name  been  upon  the  list  or  roll  which  was  in  force 
during  the  current  year,  between  the  1st  of  November 
1840  and  the  1st  of  November  1841,  he  would  clearly 
have  been  qualified,  though  his  name  had  not  been  on 
the  list  upon  which  it  is  now;  and  it  seems  equally  clear 
tliat  the  legislature  did  not  intend  that  there  should  be 
two  burgess  lists,  containing  difierent  names,  in  oper« 
ation  at  the  same  time,  at  any  period  during  the  current 
year.  The  proceedings  which  take  place  with  respect 
to  the  burgess  lists  between  the  5th  of  September  and  the 
1st  of  November  in  any  year  are  only  for  the  pre- 
paration of  a  list  which  is  to  be  the  burgess  list  or  roll 
for  the  year  beginning  on  the  1st  of  November :  and,  until 
that  day  arrives,  the  placing  of  a  name  upon  it  will  give 
no  qualification  to  the  party  whose  name  is  so  placed, 
the  list  or  roll  of  the  former  year  being  the  burgess  list 
or  roll  until  that  day. 

This  view  of  the  case,  derived  entirely  from  the  act 
itself,  is  not  altered  by  any  thing  in  stat.  7  W.  4.  and 
1  Vict.  c.  78.,  or  any  subsequent  act :  and  we  therefore 
think  that  the  rule  should  be  made  absolute. 

Rule  absolute. 
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1842. 


Coats  and  Another  against  Chapun  and     Mandm,, 

^  June  20th. 

Another. 


/^ASE.     The  declaration  charged  that  defendants,  Theinvdlerof 
before  &c.,  were,  and  still  are,  common  carriers,  man  raiding  in 
in  connection  with  the  Grand  Junction  Railway  Com*  baiiy  ordered 
pany,    (that  is  to  say)   to  Carry  and    convey  goods  5f^ii„tiff,i 
from  the  London  terminus  of  the  London  and  Bimiing*  "|*p"^""no 
ham  Railway,  and  deliver  the  same  to  the  consiirnees  order  wm  given 

•^ '  °  01  to  sending 

thereof  in  London  and  the  vicinity :  that  plaintiffs,  on  «*»«  goods. 

•^  '^  FliiintiffgaTe 

&C.,  at  &C.,    caused   to  be  delivered  to  the  Grand  them  to  defend. 

.  *i>o,»-r.        ""^  •  carrier. 

Junction  Railway  Company,  and  the  Grand  Junction  directed  to  i£» 
Railway  Company  then  accepted  and  received  of  and  him,  and  also 
from  plaintiffs,  a  parcel  containing  goods,  to  be  safely  JJ^"^  to^Af^ 
and   s^urely  carried    and    conveyed    by   the   Grand  ,^****5woods 
Junction  Railway  Company  from  Liverpool  to  London^  j»'>"«  ^" 
upon  and  along  divers  railways,  according  to  the  statutes  ant's  negii. 

i^  a  gcnce,  and  not 

in  such  case  &c.;   and  the    Grand  Junction  Rsilvfuy  delivered  to  J/..- 
Company,  having  so  carried  and  conveyed  the  said  defendant  was 
goods  for   plaintiffs   from  Liverpool  to  London^  after-  JJ-  *     ^ """ 
wards,  to  wit  on  &c,  at  the  terminus  of  the  London  and 
Birmingham  Railway  at  London,  delivered  the  same  to 
defendants,  as  such  common  carriers,  for  and  on  behalf 
of  plaintiffs,  to  be  taken  care  of  by  defendants,  and  to 
be  safely  and  securely  carried  and  conveyed  from  the 
said  terminus,  and  to  be  "delivered  by  defendants,  as  such 
common  carriers,  for  plaintiffs,  to  the  consignees  of  the 
said  goods  at  London,  to  wit  Messrs.  J.  and  J.  Mor^ 
rison,  there,  for  certain  reasonable  reward :  and  defend- 
ants, as  such  common  carriers,  then  took  and  received 
the  said  goods,  for  and  on  behalf  of  plaintiffs,  to  be 
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Vohme  JII.  taken  care  of  &c«     Breach,  non-delivery  to  the  con- 

1842 
^___  signees  at  London^  and  that  defendants  so  carelessly 


Coats        ^^  ^]||^|.  ^^  goods  were  wholly  lost  to  plainti£. 
Cbaflu.  Pleas.    1.  Not  guilty.     Issue  thereon. 

2.  That  the  Grand  Junction  Railway  Company  did 
not  deliver  the  goods,  or  any  part  thereof,  to  defendants, 
for  and  on  behalf  of  plaintiffs,  to  be  safely  carried  &a» 
and  delivered,  for  plaiutifis,  to  the  consignees ;  nor  did 
defendants  take  and  receive  the  same^  for  and  on  behalf 
of  plainti£&,  for  the  purpose  aforesaid,  in  mann^  and 
form  &c. :  conclusion  to  the  country.    Issue  thereon. 

There  were  other  issues  of  fact 

On  the  trial,  before  Wighiman  J.,  at  the  Middlesex 
sittings  in  Trinity  term  1841,  it  appeared  that  the 
plaintiffs  were  manufacturers  at  Paisley^  in  Scotland^ 
and  that  the  defendants  were  common  carriers,  in 
connection  with  the  Grand  Junction  and  other  railway 
companies.  In  August  1840,  the  traveller  of  a  firm 
trading  in  Fore  Street^  London^  under  the  style  of 
^^Morrisonj  Dillon,  and  Co.^  ordered  the  goods  in 
question,  amounting  in  value  to  80L  4s.  Sd.,  of  the 
plaintiffs  at  Paisley,  verbally ;  and  it  was  not  shewn  that 
any  direction  as  to  the  mode  of  conveyance^  or  any 
express  order  that  the  goods  should  be  sent  at  all,  was 
given.  The  plaiutifis,  August  18th,  sent  the  goods  by 
the  Paisley  and  Glasgow  carrier,  in  a  truss  which  was 
du-ected  **  Messrs.  J.  and  J.  Morrison,  London,'*  and,  at 
the  same  time,  sent  an  invoice  by  post  in  a  letter  bearing 
the  same  direction :  this  invoice  was  headed  as  follows : 

'^Paisley  15th  Ai^usi  1840. 

*^  Messrs.  J.  and  J.  Morrison.  Bought  of  Coats  and 
Shaw.'' 

The  letter  containing  it  was  received  in  due  course 
by  Messrs.  Morrison,  Dillon^  and  Co.  in  London.    The 
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trass,  directed  as  aforesaid,  was  delivered  on  22d  August  Quee9Ct  Bmeh. 

1842. 
at  the  Grand  Junction  Railway  Company's  Office  at  * 

Liverpool^  and,  on  25tb  August^  was,  with  other  articlesi  ^^^ 
put  into  the  hands  of  the  defendants  at  the  London  CHAfLw. 
terminus  of  the  London  and  Birmingham  Railway,  for 
delivery  to  the  respective  consignees.  The  defendants 
did  not  deliver  the  truss  to  any  person  as  the  consignee. 
For  the  defendants  it  was  contended  that  pkintiffi,  the 
consignors,  having  done  every  thing  in  their  power  to 
render  the  contract  bindings  had  parted  with  the  owner* 
ship,  and  could  not  maintain  the  action ;  and  that,  de* 
fendants  having  received  the  goods  on  behalf  of  the 
consignees,  the  allegation  of  receipt  on  behalf  of 
plaintiffi  was  negatived :  Duiton  v.  Solomonson  {a)  and 
Morgan  v.  Sykes  {b)  were  cited.  The  learned  Judge 
overruled  the  pbjections,  reserving  leave  for  the  de- 
fendants to  move  to  enter  a  nonsuit,  or  a  verdict  for 
defendants  on  the  second  issue.  Verdict  for  the  plain- 
tiffs on  all  the  issues. 

Plattf  in  the  same  term,  obtained  a  rule  according  to 
the  leave  reserved. 

Erie  and  Knawles  now  shewed  cause.  Delivery,  on  a 
perfect  contract,  to  the  vendee's  agent,  or  his  usual 
carrier,  is  a  delivery  to  vendee;  Dutton  v.  Solomon^ 
son  («),  Dasoes  v.  Peck  (c) :  but,  where  the  contract  is 
imperfect,  or  the  goods  are  sent  by  a  conveyance  not 
authorised  by  the  vendee,  or  the  vendee  retains  an 
option  to  refuse  the  goods,  the  property,  until  accept- 

(a)  SB.  i  p.  5S9. 

(b)  Before  Lord  Abinger  C.  B.     Not  reportecL     Seo  p.  486.  post,  i 

(c)  BT.R.  330. 
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1842. 
Coats 

CUAWUM* 


ance  hj  the  vendee,  remains  in  the  vendor;  Swaine  t. 
Shepherd  {a\  Freeman  v.  Birch  (£)•     The  consignee's 
right  to  sue  arises  only  as  soon  as  some  right  of  pro- 
per^ has  passed  to  him;  Fragano  y.  Lof^(c)j  Jlex^ 
ander  v.  Comber  {d).    In  the  present' case  no  proper^ 
passed  to  the  consignees,  because,  as  against  them,  the 
Statute  of  Frauds  (e)  had  not  been  complied  with,  no 
contract  having  been  made  out  and  signed  by  them; 
Hanson  v.  Jlrmitage  {g\  Elmore  v.  Kingscole  (4),  Hoadlejf 
v.:M^Ijaine{i)i  and  they  could  not  have  maintained 
trover  for  the  goods;  Alexander  v.  Comber  (dl).    In  the 
cases  which  will  be  relied  on  as  authorities  to  the  con- 
trary, Saunderson  v.  Jackson  {k)  and  Schneider  v.  Norris  (/), 
the  bills  of  parceb  were  virtually  signed  by  the  par- 
ties charged.    In  Morgan  r.  S^kes  (m)  the  plainti£&  sent 
two  pipes  of  wine  to  a  customer  on  a  written  order, 
and  by  a  specified  conveyance ;  but  the  order  did  not 
state  the  price:  one  pipe,  the  subject  of  that  action, 
was  lost  by  the  negligence  of  the.  defendant,  the  car- 
rier: the  case  was  tried  before  Lord  Abinger  C.  B., 
who  held  that  the  price  could  not  be  supplied  by  parol 
evidence,  and  therefore  that  there  was  no  memorandum 
within  the  statute  {e) :  the  defendant  then  relied  on  a 
part  acceptance  by  the  consignee  in  receiving  the  other 
.  pipe;   but  the  Lord   Chief  Baron  held  that  part  ac- 
ceptance after  the  cause  of  action  had  accrued  amounted 
to  nothing :  and,  the  case  being  afterwards  moved,  on 
behalf  of  the  defendant,  m  the  Exchequer,  that  Court 


(a)  1  IT.  ^  Rob.  S2S. 

(6)  ated  from  1  Nev.  |-  IT.  4Sa  See  p.  492.  note  (a),  post, 

(c)  4B.ia  219.  (d)  IH,  BL5Xk 

(e)  S9  Car.  2.  c.  3.  s.  17.  ig)  5  S.  ^  AUL  S51. 

(A)  5  B.S^a  583.  (t)  10  Bmg.  482. 

(k)  2B.f^P.  238.  (0  2  ir.  4  &  SSe. 

(«)  Before  Lord  Abmger  C  B.  Mot  reported. 
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held  that  the  Lord  Chief  Baron  was  right  on  both  points.  Qu^n**  Senek, 

In  the  present  case  there  is  neither  memorandum  signed       ' 

by  the  consignees^  nor  acceptance  (a).    As  regards  the        ^<^^^ 

second  issue,  the  only  question  is,  whether  the  Railway     .CHAntir. 

Company  delivered  the  gdods  to  the  defendants,  the 

ultimate  carriers :  it  has:alre£(dy  been  shewn  that  there 

was  no  delivery  on  behalf  of  the  consignees^ 

Hati  and  Brosi  contra.  The  quesdon  is,  whether 
the  non-fulfilment  of  the  requisites  of- the- Statute  of 
Frauds  makes  this  case  an  exception*  to  the  general 
rule^  that  goods  sent  by  a  carrier  are  the  property  of  the 
consignee.  The  cases  on  this  subject  are  collected  in 
1  Sdw.  N.  P.  406.  (fi),  Carriers^  IV.  If  the  consignees 
here  had  sued  the  plaintiffs  for  non-delivery,  they  must 
have  succeeded,  on  the  authority  of  Schneider  v.  Noms{c), 
which  shews  that,  in  such  an  action,  the  invoice  would 
have  been  sufficient  evidence  for  the  consignees.  [Pa/- 
teson  J.  The  consignees  might  have  repudiated  the 
goods;  for  they  had  not  accepted.  Then  how  could 
they  sue  the  carrier  ?  In  Hart  v.  Satiley  (d)  Chambre  J. 
held  that  there  was  an  acceptance,  because  the  goods 
were  delivered  to  a  carrier  through  whom  the  vendee 
had  been  in  the  habit  of  receiving  goods  from  the 
vendor:  but  nothing  of  that  sort  is  in  proof  here. 
In  Dctwes  v.  Peck  (e)  the  goods  were  delivered  to 
a  carrier  named  by  the  consignee.]     The  consignors 

(a)  It  was  also  argued  that  the  consignees  were  discharged,  as  against 
the  consignors,  by  the  parcel  having  been  neither  deh'vered  nor  pro- 
perly directed:  and,  as  to  this,  Buckman  v.  Levi,  S  Camp. 414.,  and 
Clarke  v.  HutchmSt  14  £agi,  475.,  were  dted.  On  this  point  the  Court 
gave  no  opinion. 

(6)  Ed.  10.  (c)  2M.SIr  S.2S6. 

(d)  SCdmp.SSB.  (0  8  T.  B,  SSO. 

K  K   8 
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Fohme  III     themselves  were  the  agents  of  the  consignees,  as  soon 

L_  as  the  goods  were  put  in  motion  for  the  consignees : 

^^"  the  carrier  is  at  least  as  much  the  agent  of  the  coo- 
CmAnsK.  signees.  This  is  not  a  question  between  consignor  and 
cons^nee  t  the  question  on  the  second  issue  is,  for  whom 
the  goods  were  delivered  to  and  received  by  the  de- 
fendants. In  note  (1)  to  Wilbraham  and  Snow  (a)  it  is 
shewn  that  delivery  to  the  carrier  gives  the  posses- 
sion to  the  consignee  generally:  though,  if  the*  con- 
signor agree  with  the  carrier  to  pay  the  price,  he  is  then 
an  insurer  to  the  consignee  for  the  safe  delivery,  and 
becomes  the  contractor  with  the  carrier ;  which  was  the 
exception  in  Moore  v.  Wibon  (£),  as  explained  by  Lord 
Kemfon  in  Dawes  v.  Peck  (c).  This  is  the  principle  of 
Freeman  v.  Birch  {d)  and  Syms  v.  Chaplin{e).  In  SvMin 
v.  Shepherd  (g)  the  goods  had  not  been  contracted  for. 
**  \i  A.  delivers  goods  to  B.  to  be  delivered  over  to 
C,  C  hath  the  property,  and  C  hath  the  action  against 
B.;  for  B.  undertakes  for  the  safe  delivery  to  C,  and 
hath  no  property  or  interest  but  for  that  purpose;*' 
1  Bac.  Ahr.  515.  (A),  Bailment^  (D).  A  recovery  in 
trover  by  the  consignee  against  the  carrier  would  not 
prevent  the  delivery  to  the  carrier  from  operating  as  a 
delivery  to  the  consignee,  in  an  action  between  him 
and  the  consignor ;  Groning  v.  Mendham  (f ).  Even  if 
sect.  17  of  the  Statute  of  Frauds  were  applicable,  its 
effect  would  be,  not  to  destroy  the  contract,  but  merely 
to  preclude  giving  evidence  of  it  between  the  vendor 
and  vendee:   the   contract  must   not  be  confounded 

(a)  2  Wm,  Saund.  47  k.  (b)  1  T,  R.  659. 

(c)  8  T.  R.  S33.  (d)  See  p.  49S.  note  (a),  post 

(e)  SA.iE,  634.  ig)  1  Moo.  ^  Rob.  S93. 

(A)  7th  ed.     Gting  1  Roll  Abr,  606. ;  tiu  Detinve^  (C),  pL  1. 

(0  SM.4;S.  189. 
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with  the  remedy  upon  it;  Stead  v.  Daitberia).    In  QvMn*»  Bemek. 

1842. 
TTuimian  v.  Kempster  (i)  the  Court  observed  that  the  ' 

objection  on  the  Statute  of  Frauds  "  did  not  interfere        ^^** 

with  the  substance  of  the  contract/'    In  this  case  the      CBinar. 

plainti£&  had  no  right  left,  as  against  the  consignees, 

except  that  of  stoppage  in  transitu ;  and  that  only  in 

the  case  of  insolvency. 

Lord  Demman  C.  J.  The  case  on  the  part  of  the 
plaintifis  is,  that  the  goods  had  not  passed  from  the  plain- 
ti£&|  so  far  as  to  give  them  a  right  of  action  against  the 
consigneesi  who  had  had  no  opportunity  of  accepting  so 
as  to  satisfy  the  Statute  of  Frauds.  The  fact,  no  doubt, 
is  so:  there  had  been  no  such  acceptance.  The  invoice 
makes  no  difference:  that  was  merely  a  memorandum 
made  by  the  consignors ;  it  shewed  no  contract  between  • 

the  parties.  The  order  was  general ;  no  directions  were 
given  to  send  by  a  particular  carrier ;  the  defendant  was 
selected  by  the  consignors.  There  was,  therefore,  no 
acceptance  by  the  consignees.  Our  decision  in  favour 
of  the  plaintiffs  is  not  at  variance  with  the  cases  which 
shew  that,  where  the  property  has  passed  to  the  con- 
signee, he  is  the  proper  party  to  sue.  Swain  v.  Shep- 
herd (c)  goes  the  full  length  of  (his  case.  There  the 
consignee  had  ordered  the  goods  only  on  approval,  and 
retained  the  power  of  rejection ;  and  ParJce  J.  held  that 
the  consignor  might  sue  for  the  loss.  The  language 
of  the  learned  Judge  there  is,  indeed,  confined  to  the 
facts  of  the  particular  case;  but  the  principle  which  we 
are  now  acting  upon  is  recognized,  namely  that,  until 

(a)  \OA.iE.  57.  65.  (6)  5  TomtU,  786.  788. 

(e)  1  McQ.  I-  i2.  SSS. 

K  K,|4 
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ViOiuiii!  IIL    the  property  has  passed  froni  the  vendor,  he  may  treat 
*       the  goods  as  his  in  an  action  against  the  carrier. 

CoATt 

▼. 
CBAna.  Patteson  J.     We  have  not  the  facts  very  exactly 

before  us:  the  order  was  oral;  but  probably  more 
passed  than  was  actually  proved.  If  the  consignees  had 
selected  a  particular  carrier,  it  would  have  made  a  dif- 
ference :  perhaps,  if  they  had  ordered  that  the  goods 
should  be  sent  by  **  some  carrier/'  the  delivery  to  any 
carrier  mighi  have  constituted  a  delivery  to  the  con- 
signees. But  I  do  not  see  how  the  mere  order  can 
have  the  effect  contended  for.  Morrison^  Dillon  and 
Co.  might  have  waited,  or  might  themselves  have  sent 
for  the  goods.  I  do  not  see  how  delivery  by  a  con- 
signor, of  his  own  accord,  to  a  carrier  can  be  a  delivery 
to  the  consignee.  Therefore,  I  think  that  the  con- 
signors here  may  maintain  the  action.  .  Many  nice  dis- 
tinctions as  to  the  delivery  of  goods  have  arisen  upon 
the  Statute  of  Frauds.  But  suppose  that  in  this  case 
there  had  been  a  written  order,  as  silent  as  the  verbal 
order  appears  to  have  been  respecting  the  sending  of  the 
goods :  how  could  the  vendors,  upon  sending  them  by 
a  carrier  of  their  own  selection,  have  become  entitled  to 
charge  the  vendees  for  goods  sold  and  delivered?  I 
think  that  the  property  had  not  passed,  and  that  the 
action  is  maintainable. 


Williams  J.  The  carrier  must  be  responsible  to 
one  party  or  the  other :  but,  if  the  wrong  party  were  to 
recover  against  him,  he  would  be  liable  to  be  harassed 
again.  This  case  is  distinguishable  from  any  that  have 
been  cited  for  the  defendants.  I  cannot  find  any  in- 
stance in  which  the  right  has  been  held  to  pass  to  the 
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consignee,  where  he  has  not  expressly  directed  the  <Ium»*« 
sending  by  some  particular  conveyance,  or  at  least  the 


sending  by  some  conveyance  or  other.  Here  there  is  ^^^ 
merely  an  order  for  the  goods :  there  is  no  evidence  Cuawuu, 
that  any  thing  was  either  said  or  implied  as  to  the 
sending  them.  The  plaintiffs  might  have  waited  for 
farther  directions:  at  any  rate,  nothing  had  passed 
which  would  give  them  a  right  against  the  consignees. 
The  goods  therefore  were  still  the  property  of  the  con- 
signors ;  and  consequently  this  action  is  maintainable. 

WiGHTMAN  J.  To  entide  the  consignee  to  bring 
such  an  action  as  this,  the  property  should  be  in  him. 
At  first  I  was  struck  with  the  apparent  applicability  of 
Dtdton  V.  Solamonson  (a),  which  case  is  more  favourable 
to  the  defendants  than  any  other  cited.  But  there  the 
vendee  seems  to  have  ordered  that  the  goods  should  be  t 

sent  by  some  carrier  (&),  though  he  did  not  name  any 
one.  Here  it  was  not  proved  that  any  mode  of  convey- 
ance was  expressly  ordered,  nor  that  there  was,  as  in 
Hart  V.  Sattley  (c),  any  regular  course  of  business  be- 
tween the  parties  in  this  respect  The  case  therefore 
being  distinguishable  from  all  those  cited,  we  should  be 
going  farther  than  any  authority  has  yet  gone  if  we 
held  that  the  property  was  here  vested  in  the  vendees. 
Without  going  so  far  as  to  hold  that  a  consignee  can 
never  maintain  such  an  action  as  this  unless  the  requi- 
sites of  the  Statute  of  Frauds  have  been  so  satisfied  as 
to  render  him  liable  to  an  action  for  goods  sold  and  de- 
livered by  the  consignor,  it  is  enough  for  us  now  to  say 

(o)  3  A  4-  p.  582. 

(h)  See  Uie  judgment  of  Lord  AharUeyy  3  P.  j-  P.  584.  ] 

(c)  3  Camp,  528. 
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UI. 
1843. 

Coats 

Crapliv. 


FridMff 

18S3. 

A  laundren 
■ent  linen, 
urbich  she  bad 
washed,  to  the 
owner,  by  the 
carrier,  whom 
she  paid.     The 
carrier  barinff 
lost  it:  Held, 
that  the  laun. 
dress  was  en- 
titled to  sue 
the  carrier  for 
the  Ion. 


that  it  has  in  no  case  been  held  that  the  property  passed 
to  the  consignee  by  the  consignor's  mere  delivery  to 
a  carrier,  the  consignee  haying  given  no  order  whatever 
for  the  sending. 

Rule  discharged  (a). 

(a)  Tbe  following  is  the  caae  referred  to  in  the  argument,  pp.  486f  488. 


Febeicak  agtUfui  BiBCB. 

Acnox  on  the  case  against  a  cftrrier  for  the  loss  of  goods.  Plea,  Not 
guil^.  On  the  trial,  before  PaUeitn  J.,  in  Eatter  term,  1833,  in  the 
Bail  Court,  it  appeared  that  the  goods  consisted  of  linen  belonging  to  a 
person  named  Sjoike,  who  lived  in  Lomdoru  The  plaintiflTwas  a  laundrcaa 
liring  at  Hammertmitk,  and  had  been  entrusted  with  the  linen  to  be 
washed  for  the  owner.  She  was  in  the  habit  of  aending  i^  when  wnahcd, 
to  the  owner  in  London;  and  she  paid  the  carriage  to  London,  The 
goods  were  lost  by  the  carrier  in  their  passage  from  the  country  to  £ofi- 
don.  The  learned  Judge  was  of  opinion  that,  under  these  dicumitanoei, 
tba  plaintiff  was  entitled  to  recover.     Verdict  for  plaintiC 

Beaton  now  moved  for  a  new  trial.  The  action  should  have  been 
brought  by  the  owner  of  the  linen.  He  had  the  property,  and  waa  also 
the  consignee.  In  Sdwyn*s  Nid  Pnus,  tit.  CarrUrs,  TV,  (see  vol.  i. 
p.  406.  ed.  10.),  the  cases  are  collected :  and  it  appears  that  (he  consignee 
is  the  proper  party  to  sue  for  the  loss  of  goods  consigned  to  him.  Dawes 
w.  Feck  (8  T.  R,  330.)  and  DuiUm  v.  Sohmonson  {SB.  ^  P.  582.)  ar« 
authorities  to  this  effect.  There  it  was  held  that  the  delivery  to  the 
carrier  had  passed  the  right  to  the  vendee :  and  the  present  is,  in  this  re- 
spect, nke  the  case  of  a  vendor  and  vendee.  ^ 

LnTLDALi  J.  If  there  be  a  complete  sale,  the  property  is  out  of  the 
vendor  altogether.  But  here  the  plaintiff  had  a  special  property,  which 
had  not  passed  from  her. 

Pakkb  J.  The  question  is,  who  employed  the  carrier,  and  at  whose 
risk  were  the  goods  carried  ?  The  plaintiff  paid  for  the  carriage.  The 
owner  of  the  linen  was  not  the  employer  of  the  carrier ;  and  the  risk 
of  the  bailee  was  not  over  till  the  goods  were  delivered.  In  the  case  of 
a  complete  sale,  the  vendor  transmiu  as  agent  for  the  vendee. 


Ftr  Curiam,    (Denman  C  J.,  LiitUdak  and  Pcarke  Js.) 


Rule  refined. 
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Queen's  Bench, 
1842. 


m  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
Whyte,  Administrator  &c.,  against  Rose.        rAfom%, 

Febnuuy  lib, 
1842.] 

T^EBT.  The  plaintiff  declared  as  administrator  of  To  an  action  of 
the  goods,  &c.,  of  Ellen  Deny  (formerly  Loneragan)^  by  an  adminis-' 
deceased,  for  arrears  of  an  annuity  granted  to  her,  while  1,7^^54^3- 
sole,  by  a  certain  indenture  &c.,  payable,  at  &c.,  in  the  ^^*S^^  Arch- 
city  of  Dublin,  by  four  equal  quarterly  payments  &c.  **^Il^*'^  ^^^ 
The  letters  of  administration  were  set  out  on  oyer,  ^n%vrer  that  the 

intestate  died 

and  appeared  to  have  been  granted  by  the  Archbishop  abroad,  and 

that,  at  the 

of  Canterbury,  on  January  16th,  18S8,  to  the  plaintiff  time  of  the 

as  the  attorney  of  Manning  Davy,  the  lawful  husband  ^as  in  irehmd^ 

of  mm  Dacy,  formerly  Loneragan,  spinster,   late  of  JJ^^^^,J^ 

Halifax,  in  Nova  Scotia,  deceased.     They  recited  that  5^^'^*^'**^ '" 

*•  the  said  EUen  Davy,  formerly  Lxmeragan,  as  is  alleged,      So  held  by 

lately  died  intestate,  having,  whilst  living,  and  at  the  Exchequer 

Chamber,  re- 
time of  her  death,  goods  and  chattels''  &c.,  ^' in  divers  Tersingthc 

dioceses  "  &c.  (in  the  usual  form) ;  and  they  constituted  the^urt  of 

the  plaintiff  administrator  of  all  and  singular  the  goods,   ^^^*  ^^  • 

&&,  of  the  deceased,  for  the  use  and  benefit  of  the 

said  Manning  Davy,  then  residing  at  Quebec  in  Upper 

Canada,  and  until  he  should  duly  apply  for  and  obtain 

letters  of  administration,  &c.     Plea : '  **  That  Halifax  in 

NoDa  Scotia  is  in  parts  beyond  the  seas ;  and  that,  before 

and  at  the  time  of  the  death  of  the  said  Ellen,  to  wit  on 

6th  October,  a.d.  18S5,  the  indenture  in  the  declaration 

mentioned  was  without  the  province  of  Canterbury,  to  wit 

at  Dublin  in  the  kingdom  of  Ireland,  and  was  not  then. 
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Fdume  IIL  at  the  time  of  the  death  of  the  said  EUen^  to  be  ad- 

1 842 
*^_  ministered  within  the  province  of  Canterbury;  but,  on 


Whtti       the  contrary  thereof,  was  then  of  the  notable  goods  of 
Rosx.         the  said  JE/Zm  to  be  administered  within  the  kingdom 
of  Ireland.*^     Verification. 

Demurrer,  assigning  for  causes :  ^^  That  it  is  not 
alleged,  or  shewn  in  the  said  plea,  that  the  said  indenture 
was,  at  the  time  of  the  death  of  the  said  EUen^  bona 
notabilia  or  assets  within  any  province  or  diocese  of 
England^  or  that  the  said  £&it  had,  at  the  time  of  her 
death,  within  this  realm,  any  other  assets  or  goods 
whatsoever;  but,  on  the  contrary,  the  plea  shews  the 
said  Ellen  and  the  said  indenture  to  have  been  beyond 
seas  at  the  time  of  her  death,  and  does  not  in  any 
manner  invalidate  the  grant  of  the  administration  to  the 
plaintiff,  or  the  plaintiff's  title  to  sue  on  the  said  in- 
denture."   Joinder. 

The  demurrer  was  argued  in  £05/^  term  1840(a), 
by  J.  W.  Smith  for  the  plaintiff,  and  Sir  F.  PoUock  for 
the  defendant.  It  is  considered  sufficient  to  report  the 
argument  in  the  Couit  of  Error  (6). 

Cur.  ado.  vuU, 

Lord  Denman  C.  J.,  in  Trinity  vacation  {June  24th), 
1840,  delivered  the  judgment  of  the  Ck>urt 

This  was  an  action  of  debt  on  an  indenture  made  be- 
tween the  intestate^and  the  defendant.  The  plaintiff 
made  profert  of  letters  of  administration  granted  by  the 
Archbishop  of  Canterbury.    The  plea  shews  that  the 

(a)  April  24th.  Before  Lord  Denman  C.  J.,  Uttledale,  PaUaony  and 
Coleridge  J%. 

ib)  Besidet  the  authorities  cited  in  the  Exchequer  Chamber,  the 
following  were  referred  to  in  the  argument  below.  ^JproU  t.  Harrii, 
4  Hag.  Ecc.  Pa.  405.  408.,  1  WUL  Ex.  27a  (Sd  ed.),  Pait  I.  R  4.  c.  S. 
■•  &  I  Attorney  OenmiU  t«  Cbdbnvfl,  1  Price,  165.  179^ 
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intestate  was. a  British  subject,  and  died  at  Halifax^  in  Ommu'm  Btntk. 

1842 
Naoa  Scotia:  and  that,  at  the  time  of  her  death,  the  in-  1__ 

denture  was  at  Dublin  in  Ireland^  and  was  bona  notabilia       Wntts 

to  be  administered  there.    To  this  plea  there  was  a  de»        l^^* 

murrer,  shewing  for  cause  that  the  plea  does  not  shew 

bona  notabilia  in  any  province  or  diocese  in  England^ 

without  the  province  of  Canterbury^  but,  on  the  contrary, 

shews  that  the  indenture  was  beyond  the  seas. 

It  was  argued  that  the  plea  was  in  the  nature  of  a 
plea  to  the  jurisdiction  of  the  Archbishop,  and  ought  to 
shew  a  proper  jurisdiction.  This  is  not  strictly  so;  it  is 
a  plea  in  bar:  but  still  it  may  be  true  that  it  ought  to 
shew  some  other  jurisdiction,  because  it  may  be  that 
the  letters  of  administration  of  the  Archbishop  of  Can- 
ierbury  are  in  all  cases  good,  unless  it  be  shown  that  the 
granting  them  belongs  to  some  one  else. 

Now,  if  this  indenture  had  been  alleged  to  have  been 
in  the  province  of  YorJc^  there  is  no  doubt  that  the  plea 
would  have  been  good.  The  question  is  therefore  re- 
duced to  this,  whether  the  Court  is  bound  to  ta](e 
judicial  notice  that  the.  granting  letters  of  administration 
of  goods  in  Ireland  belongs  to  some  authority  there. 
We  take  the  words  of  the  plea,  ^^  the  kingdom  of  Ire^ 
land^  to  mean  ^'  that  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  called  Ireland;^*  and,  no 
doubt,  we  are  bound  to  take  such  judicial  notice.  In 
Shaw  V.  Stoughton  («),  **  Dictum  fuit  per  Hale  et  nemy 
deny,  si  home  morust  aiant  biens  en  les  several  pro- 
vinces de  York  et  Canterbury,  several  administrations 
doint  estre  commit,  et  issint  si  en  Angleterre  et  Ireland.** 

But  it  is  said  that  Lish  letters  of  administration  would 

(a)  2  Lev,  8G.     S.  C,  3  JTeb,  163. 
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VohmeiiL     Dot  enable  the  administrator  to  sue  here.    The 

•  cited  by  no  means  establish  that  proposition  as  regards 
WiiTTK  gQ  action  for  goods  in  Ireland,  whatever  may  be  the 
Rots.  case  if  the  action  be  for  goods  in  England.  But^  nl  all 
events,  they  do  not  dispense  vtrith  Irish  letters  of  admi- 
nistration, even  if  it  be  necessary  to  add  EngUA  letters 
ad  litem,  which  the  letters  in  the  present  case  are  not. 
No  case  establishes  that  the  Archbishop  of  Canierhmy 
has  original  jurisdiction  over  bona  notabiUa  in  Ireland. 
Our  judgment  must  therefore  be  for  the  defendant. 

Judgment  for  defendant. 

The  plaintiff  brought  error  in  the  Court  of  Exchequer 
Chamber,  assigning,  as  errors,  that  the  plea  was  not 
sufficient  in  law,  and  that  judgment  was  givoi  for  the 
defendant,  whereas  &c.    Joinder  in  error. 

The  case  was  argued  in  the  Exchequer  Chamber  in 
Michaelmas  vacation,  1841  (a). 

J.  W.  Smith,  for  the  plaintiff  in  error  (plaintiff  be* 
low  (&) ).     first :    To  maintain  an  action  at  law  in 

(a)  November  S9th  and  SOth.  Before  TmdtU  C.  J.,  Loid  Abmger 
C.  B.,  CoUman  and  Maiule  Js.,  and  Patke^  Aldenon,  and  Boyk  Bs* 

(6)  The  points  made  by  the  plaintiff  were  stated  in  the  mar^  of  the 
error  book,  as  follows.  «  That  the  plea  is  bad  in  form  and  substance, 
and  contains  no  legal  or  valid  answer  to  the  declaration ;  that  the  letteim 
of  administration,  stated  in  the  declaration  and  set  out  on  oyer,  are  sufficient 
to  entitle  the  plaintiff  to  maintain  his  action :  that  (he  plea  shews  nothing 
to  invalidate  them,  and  shews  no  other  jurisdiction  by  which  administra- 
tion could  have  been  grsnted,  or  by  which  it  ought  to  have  been  granted, 
in  order  to  entitle  the  plaintiff  to  maintain  this  action :  and  that  the  plea 
b  bad  for  uncertainty,  and  does  not  shew  that  the  deed  on  which  the 
action  is  brought  was,  at  the  time*  of  the  intestate's  death,  within  any 
specified  diocese  or  ecclesiastical  jurisdiction  in  the  United  Kingdom  of 
Great  Britain  and  Ireiand,  other  than  the  province  of  Csnlerdttry,  or 
that  it  was  out  of  the  jurisdiction  of  the  Archbishop  of  GmterftMiy." 
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England  on  a  deed  which  at  the  time  of  the  death  .wa6  Queen's  Bmeh, 

assets  in  Ireland^  it  is  necessary,  and  is  sufficient,  that  

the  administrator  should  have  letters  of  administration  Whttc 
from  an  ecclesiastical  court  in  thb  country :  Irish  letters  Ron. 
of  administration  need  not  be  superadded.  That  the 
letters  from  the  Archbishop's  Court  are  good,  and  a 
foreign  grant  of  administration  not  material,  appears 
from  Tourton  y.  Fl(mer{a),  Logan  v.  Fairlie{b)j  and 
Lcfooe  T.  Fairlie  (c).  The  cases  are  coUected  and  dis- 
cussed in  Tyler  v.  Bell{d) ;  and,  in  Price  v.  Deaohurst  (e\ 
Lord  Coitenham  C.  said :  <^  How  can  this  Court,  in  ad- 
ministering a  testator's  property,  take  any  notice  of  a 
will  of  which  no  probate  has  been  obtained  from  the 
Ecclesiastical  Court  of  thb  country  ?  This  Court  knows 
nothing  of  any  will  of  personalty,  except  such  as  the 
Ecclesiastical  Court  has,  by  the  probate,  adjudged  to  be  % 
the  last  will."  These  cases,  indeed,  did  not  relate  to 
Ireland :  but  in  Svn/i  v.  Swift  (g),  decided  in  that 
country,  a  person  having  obtained  letters  of  administra- 
tion in  England  sued  out  a  ne  exeat  regno  in  Ireland 
against  a  party  who  had  there  possessed  himself  of  the 
assets ;  and  it  was  held  that  the  process  could  not  be 
supported,  because  no  administration  had  been  taken  out 
in  Ireland.  The  converse  would  follow  in  a  similar 
case :  a  personal  representative,  to  sue  in  England^  must 
have  taken  out  administration  here,  and  could  not  entitle 
himself  by  letters  of  administration  from  an  Irish  court. 

(a)  S  P.  Wmt.  S69.  « 

(h)  8  Sim,  ^  Stvu  284.  See  8,  C.  (before  the  Lords  Commiasionen) 
1  J/j^Rtf  i  a  59. 

(c)  S  Madd.  101.  (<0  2  ^y^  I*  C  89. 

(e)  4  Afybur  jf  C  76.  8a  S.  C.  (before  the  Vice. Chancellor)  8  Sim. 
879. 

(g)  IJB(UHS.S26. 
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Fotaw  ///•     In  Carter  and  Crosfs  Case  (a)  a  question  discussed  was, 

1842* 
, ]____  whether  a  person  having  Lish  letters  of  administraticm 

Whyti  might  bring  an  action  here  as  administrator;  and  it  was 
Rom.  holden  that  he  could  not :  the  point  proved  not  material 
to  the  event  of  the  cause ;  but  the  decision  appears  to 
have  been  a  deliberate  one.  Again,  if  administration  of 
assets  in  Ireland  be  taken  out  in  diis  county,  it  can- 
not be  necessary  here  that  the  party  should  have  Irish 
letters  of  administration  also ;  the  object  of  taking  out 
afdministration  here  being  only  that  the  party  may  be 
known,  and  that  disputes  may  not  arise  as  to  the  foreign 
law.  [Lord  Abinger  C.  B.  mentioned  Currie  v.  Bir^ 
dam  (6).]  That  case  did  not  turn  upon  the  grant  of 
administration  by  any  particular  Court,  but  on  the  cha- 
racter in  which  the  defendant  held  the  assets.  JBf- 
spondeat  supetior  was  the  principle  on  which  the  decision 
went :  the  case  in  this  respect  was  analogous  to  Stephens 
V.  Badcock{c).  Before  1  stat.  SlJBc/.  3.  c.  11.  the  hiw 
was,  that  neither  the  ordinary  nor  an  administrator  could 
**  have  any  action  of  debt,  covenant,  or  any  other  action 
which  belonged  to  the  intestate ;  but  those  to  whom  the 
ordinary  commit  administration  may  have  all  these  actions 
by  the  statute  ;**  Sinst.  398,  and  the  audiorities  there 
cited :  1  Rett.  Abr.  906.  Executor  {K).  But  this  statute, 
being  subsequent  to  the  twelfth  year  of  the  reign  of  King 
J(An^  and  not  naming  Ireland^  would  not  extend  to  that 
country  (1  jB2s.Com.  101)  were  it  not  for  Pqtfning^  law, 
Stat.  10  H.  7.  c.  22.  {Irish) ;  and  that  law  would  not 
give  an  Irish  administration  any  force  in  this  country. 
If,  therefore,  a  representative  suing  here  could  not  avail 
himself  of  Etiglish  letters  of  administration,  he  could 

(a)  Godb,  33.  (6)  I  DovL  f  A  35. 

(c)  SB.i  A<L  354. 
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not  sue  in  this  country  as  administrator  at  all.     But,  even  Queefi*s  Sench. 

1842. 
if  an  Irish  administration  were  necessary,  the  Court  would  ' 

assume  here  that  it  did  exist.  Lord  Coitcnham  C,  in  Whtte 
Price  V.  Dewhursi  (a),  mentions  it  as  the  practice  of  eccle-  Ro»«- 
siastical  courts,  where  the  assets  are  found,  to  *^  grant  pro- 
bate or  give  authority  by  letters  of  administration,  for  the 
purpose  of  giving  a  legal  right  to  recover  and  deal 
with  the  property,"  whether  that  purpose  be  effected  by 
**  granting  probate,  upon  production  of  an  exemplified 
copy  of  the  will  proved  where  the  domicile  was,"  or 
otherwise,  as  there  pointed  out  It  is  not  necessary 
that,  in  such  a  case,  the  prerogative  letters  in  England 
should  be  ad  litem  only(&);  a  general  administration 
comprehends  all  others.  Omitting  profert  of  letters  of 
administration  is  ground  of  special  demurrer  (c) ;  the 
omission  here,  as  to  letters  obtained  in  Ireland^  could 
have  been  taken  advantage  of  only  in  that  manner ;  and 
there  is  no  demurrer  on  that  account.  It  may  also  be 
argued  that  convenience  is  in  favour  of  not  requiring 
Iris/i  letters  of  administration  to  be  shewn.  The  En- 
glish courts  of  common  law  could  hardly  enquire  into 
their  validity  if,  for  instance,  a  question  of  boundary 
arose.  [Lord  Abinger  C.  B.  Can  courts  of  common 
law  enter  into  such  an  enquiry  at  all  ?  I  recollect  once 
objecting  to  a  probate  on  the  ground  that  the  stamp 
was  not  sufficient  for  the  amount  of  property ;  but  Lord 
Kenyan  would  not  listen  to  the  objection.]  If  the  Pre- 
rogative Court  be  imposed  upon,  the  letters  may  be 


(a)  4  MyL  ff  C.  84. 

(6)  He  referred  to  tlie  discussion  upon  stat.  38  G.  S.  c.  87.  in  Tayn- 
ton  ▼.  Hannay^  3B,  4[  P.  26. 

(c)  See  SIouh:  v.  Wilmott,  2  Saund.  402.  GUlley  v.  mUiams,  I  Ld. 
Bayin,634.     Stat.  ^  Ami.  c.  16.  s.  1. 

VOL.111.   N.  S.  L  L 


500  Q.B.    [HILARY  VACATION, 

Vohune  III.     revoked :  but  how  can  that  be  done  here^  if  the  ad- 
ministration be  Irish  ? 


^a^rn  ^  ^  ^Q  authorities  supposed  to  be  in  faTOor  of 
the  plea.  The  Act  of  Union,  S9  &  40  6.  3.  c  67., 
article  5,  merely  recognizes  the  Church  as  by  law  esta- 
bibhed  in  Ireland,  In  Lane  v.  Bennett  {a)  it  was  held 
that  Ireland  was  still  a  place  ^*  beyond  the  seas,''  under 
Stat.  4  Anne  c.  16.  5. 19.  An  Irish  record  is  not  matter 
of  record  in  England;  Harris  v.  Saunders {b).  An  Irish 
bill  of  exchange  is  not  an  inland  bill ;  Mahaney  v.  Ash-^ 
tin  (c).  Shano  v.  Stoughton  (d)  indeed  contains  a  dictum 
that,  if  there  be  goods  in  England  and  Ireland,  there 
must  be  administration  in  each ;  but  in  Kebl^s  report  of 
that  case(e)  it  appears  that  the  case  was  adjourned. 
And  in  Carter  and  Crosts  Case{g)  it  was  the  (pinion  of 
the  Court,  as  before  pointed  out,  that  the  Irish  adminis- 
tration was  ineffectual  in  England  It  may  however 
be  admitted  that  for  the  purpose  of  suing  in  Ireland 
there  must  be  an  Irish  administration  :  but  there  must 
be  an  English  administration  for  the  purpose  of  suing 
in  England  And  that  view  seems  to  be  confirmed  by 
Daniel  v.  Luker{h).  In  Com.  Dig.  Administrator  (B  8.) 
it  is  said,  ^^If  he  has  bona  fiolabilia  in  Ireland^  and 
also  in  England,  it  shall  be  granted  by  the  Archbishop 
of  Dublin  for  the  goods  in  Ireland^  and  by  the  Arch- 
bishop of  Canterbury  for  the  goods  in  his  province;**  for 
which  reference  is  made  to  1  Rol.  Abr.  908,  Executor  (G) 
pi.  1.,  Shaw  V.  Stoughton  {d),  and  Danyel  v.  (f), 


(o)  1  Af.  §•  IT.  70.  S,  C.  Tyrwh,  i  Gr.  441. 

(6)  4  B.  i'  C.  411.  (c)  2B,^Ad,  478. 

(rf)  2  Lev.  86.  (e)  3  ICeb.  163. 

{g}  Godb.  33.  (h)  3  Dyer,  305  a.  pL  58. 

(i)  DaUion^  76. 
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which  is  the  case  in  1  RoL  Abr.  908.      It  appears  from  Queeid  Bench. 

1 842. 

Dalison's  report  that  there  was  no  more  than  a  dictum.  * 


[Coltman  J.  It  is  the  same  case  as  Daniel  v.  Luker  {a\        Whtte 


T. 


only  Watford  is  printed  for  Waterford.  Nothing  was  Rosji. 
actually  adjudged  on  the  point.]  The  passage  in  Rolle 
is  repeated,  without  any  additional  authority,  in  S  Bac. 
Abr.  460  (J),  Executms  and  Administrators  (E)  8. 
Currie  v.  Bircham  (c)  has  been  already  explained.  In 
Huthwaite  v.  Phaire  [d)  the  question  was  whether  the 
plea  was  issuable ;  and  it  was  not  so,  upon  any  view  of 
the  law  as  to  the  present  question.  There  are  expres- 
sions in  the  judgment  unfavourable  to  the  plaintiff  in 
error  here :  but  they  are  not  necessary  to  the  decision. 
In  that  case  1  stat.  31  Ed.  3.  c.  1 1.  was  not  cited. 

Further,  the  pleadings  do  not  raise  the  point  for 
which  the  defendant  in  error  is  to  contend.  It  should 
have  been  averred  that  the  deed  was  in  Ireland  at  the 
time  of  the  intestate's  death ;  that  it  was  assets  accord- 
ing to  the  law  of  Ireland;  that  there  was  a  court  which 
could  grant  administration  in  Ireland.  (He  referred  to 
Tourton  v.  Flormer  (^),  Woodward  v.  Thompson  {g\  Skid- 
more  V.  Winston  (A),  Yeomans  v.  Bradshaiv  (i),  Hilliard 
v.  Cox  (*),  3  Chitt.  Plead  815,  816.  (/),  Harvey  v.  Fit- 
ton  (m),  Keaimey  v.  King  (w),  Sprorjole  v.  Legge  (o).  Smith 
V.  Smyth  (p)  :  but  on  these  points  the  Court  pronounced 
no  opinion.) 


(a)  3  Dyer^  305  a.  pi.  58.  (6)  Ed.  7. 

(c)  1  DowL  ^  R,  35.  (d)   \  M.  ^  Or,  159. 

(f )  3  P,  irms,  369.  (g)  Cro,  EHz,  907. 

(A)  Cro,  EUz.  879.  (0  CartK  373. 

(A-)  I  Salk.  37.  (0  Ed.  6. 

(m)  Hetl.  68.  (n)  2  B,  i  Aid.  301. 

(o)  \B.^C.  16.  Cp)  lO^ifi^.  406. 
LL    2  . 
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1842* 
*  this  plea  does  not  shew  absence  of  jurisdiction  in  the 


Wbttx  Archbishop  of  Canterbury.  If  it  does,  the  letters  are  in- 
Roii.  operative.  It  may  be  true,  as  may  be  inferred  from 
Smift  V.  SiDifl  («),  that  courts  of  equity  require  that  the 
representative  capacity  shall  be  shewn  by  acts  done 
within  the  kingdom  to  which  the  courts  belong:  but 
that  does  not  give  validity  in  Ireland  to  such  an  adminis- 
tration as  this.  The  act  of  Union  and  Pqpiings^  law  go 
at  least  so  far  as  to  shew  that  the  Church  established  in 
Ireland^  and  the  courts  of  law  of  that  country,  are  to  be 
here  recognised.  *^  Probate  is  not  granted  in  respect  of 
the  assets  generally,  but  in  respect  of  such  part  of  them 
as  are,  at  the  testator's  death,  within  the  jurisdiction  of 
the  spiritual  judge  by  whom  it  is  granted;"  per  Lord 
Lyndhurst  C.  B.  in  The  Attorney  General  v.  Dimond  (6). 
The  history  and  principle  of  the  prerogative  administra- 
tion do  not  warrant  any  assumption  of  the  right  to  dispose 
of  goods  in  Ireland.  The  origin  of  the  bishop's  power  is 
merely  local  and  territorial:  it  was  originally  in  the 
king  as  parens  patriae ;  Hensloe*s  Case  (c) :  the  bishop 
used  to  take  the  goods,  to  distribute  m  pios  ususy  as 
king's  almoner ;  2  Black,  Comm.  494<.  Then  the  statute  of 
Westminster  2.  (1  stat.  IS  Ed.  1.  c.  19.)  compelled  the 
ordinary  to  pay  debts ;  and,  afterwards  1  stat  31  Ed,  3. 
r.  11.  provided  that  he  should  appoint  the  next  and  most 
lawful  friends  to  administer.  The  f)rerogative  adminis^ 
tration  was  probably  introduced  to  save  trouble :  it  is 
mentioned   first  by  Lyndwood  (</),    who  wrote   in   the 

(a)  I  BaU  4-  B.  326. 

(6)  I  Cr.fJ.  S56.  370.     S.  C.  1  Tyrvok,  243.  258. 

(c)  9  Rep,  36  6.  38  b. 

(</)  Provinc,  p.  174.  lib.  iii.  til,  13.  not.  (m),  (ed.  1679). 
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fifteenth  century  :  but  the  jurisdiction  must  have  existed  Queen*$  Bench, 

much  earlier.     The  amount  of  bona  notabilia  liable  to  it  *___ 

is  fixed  at  5/.  by  the  ninety-third  canon  (a.  d.  1603)  (a).  Whtte 
The  ordinary^  whether  archbishop  or  bishop,  interferes,  Itosc 
not  as  personal  representative,  but  in  respect  of  the  pro- 
perty. No  reason  can  be  assigned  why  the  Archbishop 
of  Canterbury^  rather  than  of  York^  should  go  out  of  his 
province.  The  administrator  stands  only  in  the  place 
of  the  ordinary ;  when  the  administration  is  granted, 
it  is  as  if  there  were  no  mesne  occupation  in  the 
ordinary,  but  the  administrator  had  held  from  the 
death  ;  per  Fortescue  (i).  [Lord  Abiftger  C.  B.  Can 
we  discuss  the  propriety  of  the  prerogative  grant  on  this 
record  ?]  In  Gold  v.  Strode  (c)  scire  facias,  on  a  judgment 
recovered  in  an  action  in  Somersetshire^  was  brought 
by  an  administrator  under  letters  from  the  Bishop  of 
Bath  and  Wells :  the  defendant  was  taken  in  execution 
and  escaped :  on  action  against  the  sheriff,  it  was  ob- 
jected, in  arrest  of  judgment,  that  the  original  judg- 
ment was  erroneous,  because  it  made  bona  notabilia  in 
Middlesex;  and  it  was  held  that  the  original  judgment 
was  erroneous  on  this  ground,  but  that  the  sheriflF 
could  not  then  take  advantage  of  the  objection.  That 
shews  that  the  courts  of  common  law  may  inciden- 
tally notice  the  question  of  jurisdiction.  Administra- 
tion granted  by  the  wrong  court  is  void;  though,  if 
granted  by  the  wrong  person,  it  is  voidable  only; 
Blackborough  v.  Davis  {d).    Simpson  v.  Tresis  (e)  is  to 


(a)  See  1  Gibs,  Cod.  p.  472.  tit.  xxiv.  c.4.  (2ded.) 
(6)  In  C.  P.  Yearb,  Midi.  ISH.6,  fol.  23  B.  pi.  7.     (Fortescue  was 
counsel  for  the  plaintiff*. ) 
(c)  3  Afod  324.     S.  C  Carth,  148.  (witli  some  variation). 
{d)  1  P.  IT.  41.  44.  (e)  BuL  N.  R.  141. 
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the  same  efiect  In  Htdhwaite  v.  Phaire  (a)  Tindal  C.  J. 
recognises  the  correctness  of  the  proposition  in  Com. 
Dig.  Administrator  (6  S.))  that  for  bona  notabilia  in 
Ireland  there  must  he  an  Irish  administration,  and 
for  bona  notabilia  in  England  an  English  one*  ^Tin- 
dal  C.  J.  We  were  there  deciding  only  the  question 
before  us.]  In  Lysons  y.  Barrow  {b)  the  record  raised 
the  issue  in  fact,  whether  a  metropolitan  administra- 
tion was  good,  it  being  alleged  that  the  goods  were 
within  a  peculiar :  the  Court  held  it  voidable,  but  not 
void.  In  Bingham  v.  Smeathwici  (c)  it  was  determined 
that  an  administration  by  the  archbishop  of  Canterbury  is 
void,  unless  there  be  bona  notabilia  in  divers  dioceses  in 
his  province,  or  the  goods  be  within  the  diocese  of  Can- 
terbwy;  and  that  this  must  be  averred.  In  Allen  v.  An- 
drews  {d)  the  Court  assumed  that,  where  debt  is  brought 
by  an  administrator  under  a  prerogative  administration, 
the  defendant  may  shew  that  the  goods  were  in  London 
only.  In  Price  v.  Simpson  (e),  in  an  action  of  trespass, 
the  Court  held  that,  where  there  were  goods  within  the 
diocese  of  Yoj-k  and  also  within  a  peculiar,  there  could 
not  be  a  prerogative  administration.  In  Fatringdon  v. 
Clerk  (g)  it  was  held  that  a  party  who  had  taken  out 
administration  in  Bengal  as  attorney  to  A.  could  not  pay 
over  money  obtained  under  that  grant  to  parties  claim- 
ing under  an  administration  in  England.  [Lord  Abin- 
ger  C.  B.  That  was  only  because  he  obtained  the  money 
as  AJs  attorney.  It  seems  to  me  that  your  argument 
goes  too  far,  and  would  shew  that  no  administration 
in  England  could  give  a  right  over  goods  anywhere 
out  of  England.     A  man  may  sue  here  in  his  own 


(a)  I  M.^  G.  159.  164. 
(c)  Cro,  EBx.  455. 
(e)  Oo.  EHx.  718. 


(Jb)  2  New  Co.  486. 
(d)  Oo.  JBfix.  283. 
te)  3  Doug,  124. 
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right,   naming  himself  as  executor    or    administrator  QueerCt  s^nch. 

under  a  foreign  probate  or  grant;  but  does  a  man  ever [ 

sue  here  in  the  character  of  executor  or.  administrator  Whym 
under  such  a  probate  or  grant  ?]  If  there  be  bona  Ross, 
notabilia  in  two  dioceses  in  different  provinces  there  can 
be  no  prerogative  administration ;  Burston  v.  Ridley  (a). 
The  form  of  the  letters  of  administration  confines  the 
authority  to  goods  within  ^^  divers  dioceses  or  jurisdic- 
tions "*(*). 

The  argument  from  inconvenience  cannot  be  sup- 
ported. If  a  foreign  probate  be  good,  the  Courts  here 
will  give  it  due  effect  (c).  The  distinctions  suggested 
on  the  other  side,  as  to  some  cases  in  favour  of  the 
defendant  in  error,  are  not  sufiicient  to  explain  them: 
Daniel  v.  Luker  (d)  is  recognised  in  1  RoL  Abr.  908, 
Executor  {G\  pL  1.:  and  the  passage  in  RolUj  as 
well  as  Shaw  v.  Siotdghton  {e)y  is  recognised  in  Com, 
Dig.  Administrator  (B  3.)-  No  inconvenience  there- 
fore could  arise ;  for  those  cases  shew  that  the  effective 
administration  may  be  given  in  each  country,  confining 
it  to  the  bona  notabilia  in  each.  In  Currie  v.  Bircham  (g) 
the  foreign  administration  prevailed,  as  to  foreign  goods, 
against  the  English  administration.  Limn  v.  Dodson  (h) 
shews  that  the  locality  of  the  deed  fixes  the  locality  of 
the  debt 

The  administration  here  cannot  add  to  the  authority 
derived  from  the  administration  in  Ireland.  The  Courts 
here  would,  indeed,  in  granting  probate  for  English  ad- 

(a)  1  Salk.  39.  (6)  1  WiU.  Ex.  346  (3d  ed.). 

(c)  See  note  (x)  to  1  JFiU,  Ex,  270  (3d  ed.). 

(d)  Dyer,  305  a.,  pi.  58.  s.  6.     DaHson,  76. 

(e)  2  Lev,  86.     S.  C,  3  i^eb,  1 63. 1 

(g)  iD.iR.  85.  (h)  1  RoL  Abr,  908.  Executor  (G),  pi.  4. 
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ministration,  be  regulated  by  the  grant  of  probate 
abroad,  as  in  Larpent  v.  Sindn/  {a).  iRolfe  B.  If  pro- 
perty came  to  England  after  the  death,  would  the  foreign 
administration  give  a  right  to  it  ?  Parke  B.  Suppose, 
after  a  man's  death,  his  watch  be  brought  to  England 
by  a  third  party,  could  such  party,  in  answer  to  an 
action  of  trover  by  an  EfigUsh  administrator,  plead  that 
the  watch  was  in  Ireland  at  the  time  of  the  death  ?] 


J.  W.  Smith  in  reply.  The  Jtiomey^General  v.  Di^ 
mand  {b)  shews  only  that  probate  duty  is  not  payable  for 
property  out  of  the  country  at  the  time  of  the  death. 
Farrifigdofi  v.  Clerk  (c)  is  a  case  of  estoppel  merely ;  it 
is  much  like  Gosling  v.  Bimie{d).  The  cases  in  which 
administration  by  a  wrong  ordinary  has  been  held  void 
rest  upon  1  stat.  S\Ed.S.  r.  11.,  which,  it  has  been 
shewn,  does  not  apply  to  Ireland.  The  form  of  the  let- 
ters proves  nothing.  When  the  property  comes  to 
England  it  falls  within  the  description. 

CiiT.  adv.  vult. 

TiNDAL  C.  J.,  in  the  vacation  after  last  Hilary  term 
{Feb,  7),  delivered  the  judgment  of  the  Court. 

The  question  raised  upon  this  record  is,  whether  the 
plaintiff  below,  to  whom  letters  of  administration  had 
been  granted  by  the  Archbishop  of  Canterbury  of  the 
goods  and  chattels  of  one  Ellen  Davy^  an  intestate, 
who  died  in  Nova  Scotia^  can  maintain  an  action  against 
the  defendant  in  an  English  court  of  law,  upon  a  bond 
given  to  the  intestate  in  her  lifetime,  it  being  averred, 
in  the  defendant's  plea,  that  such  bond,  at  the  time  of 

(a)  1  Hag.  Ecc,  Rep,  S82.      (6)  1  Cr.  {•  J.  356.  S.  C.  1  JSfnoh,  243. 
(c)  SDoug.  124.  (d)  7  Sing,  839. 
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the  death  of  the  intestate,  was  without  the  province  of  QueerCs  Bench. 

1842 
Canterbury^  to  wit  at  Dublin  in  the  kingdom  of  Ireland^ ^ 

and  that  it  was  not  then,  at  the  time  of  the  "death  of  the        Whyte 

V. 

intestate,  to  be  administered  within  the  diocese  of  Can^         Hose 
terbwy  ;   "  but,  on  the  contrary  thereof,  was  then  of  the 
notable  goods  of  the   said  Ellen  to   be   administered 
within  the  kingdom  of  Ireland^ 

It  is  well  established  that,  in  the  case  of  a  British 
subject  dying  intestate  in  the  colonies  or  in  foreign 
countries,  a  prerogative  administration  extends  to  all 
the  personal  property  of  the  intestate  wherever  situate 
at  the  time  of  his  death,  whether  in  Great  Britain,  or 
in  the  colonies,  or  in  any  country  abroad :  and,  indeed, 
from  the  late  case  of  Scarth  v.  Bishop  of  London  {a) 
it  appears  that,  where  the  intestate  dies  abroad,  not 
having  goods  in  divers  dioceses  in  England,  but  only  in 
the  diocese  of  London,  administration  granted  to  such 
intestate  by  the  Consistory  Court  of  the  Bishop  of 
London  will  be  equally  effectual. 

It  is  also  well  established  that,  in  order  to  sue  in  any 
court  of  this  country,  whether  of  law  or  equity,  in 
respect  of  the  personal  rights  or  property  of  an  intes- 
tate, the  plaintiff  must  appear  to  have  obtained  letters 
of  administration  in  the  proper  spiritual  court  of  this 
country.  See  the  judgment  of  Sir  John  Nicholl  in 
Spratt  V.  Harris  (b) ;  and  see  also  the  judgment  of  the 
Lord  Chancellor  in  Price  v.  Dewhurst  (r).  So  that,  if  ' 
the  plaintiff  in  the  case  now  before  us  had  in  the  first 
instance  taken  out  administration  in  the  proper  spiritual 
court  in  Ireland,  for  the  purpose  of  administering  this 
bond  which  was  found  in  Ireland  (as  it  is  contended  he 

(a)  1  Hag.  Ecc.  Rep.  625.  (6)  A  Hogg.  Ecc,  Rep.  405. 

(c)  4  Mtflne  §•  Cr.  7$. 
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ought  to  have  done),  he  could  not  have  sued  in  England 
upon  such  letters  of  administration,  but  must  have  also 
taken  out  administration  in  England  from  the  proper 
spiritual  court  there.  This  latter  point  was  expressly 
decided  in  Carter  and  Crosfs  Case  (a),  where  the  Court 
say  that  an  administrator  made  by  an  Irish  bishop 
could  not  bring  an  action  here,  as  administrator. 

The  question,  therefore^  is  reduced  to  this  single 
point,  whether  the  plaintiff^  suing  a  defendant  in  Eng" 
land  in  an  English  Court  of  law,  having  clothed  himself 
with  a  prerogative  administration,  must  also  shew,  in 
addition  thereto,  that  he  has  taken  out  letters  of  admi- 
nistration in  the  spiritual  court  of  Ireland^  or  whether 
the  bona  notabilia  found  in  Ireland  are  not  in  contem- 
plation of  law  the  same  as  if  found  in  any  other  place 
out  of  the  realm,  as  Scotland  for  instance,  or  the  colonies, 
or  France^  or  any  other  foreign  country. 

And  we  think  no  difference  can  exist,  in  point  of  law, 
whether  the  suit  relates  to  assets  of  such  intestate 
which  are  found  in  Ireland  at  the  time  of  his  death,  or 
in  any  foreign  country. 

Before  the  Union  of  Great  Britain  with  Ireland^  Ire^ 
land  was,  to  many  purposes,  considered  as  a  foreign 
country.  It  was  beyond  the  seas,  within  the  meaning 
of  the  Statute  of  Limitations  (21  Ja.  1.  c.  16.  s.  2.);  it 
was  beyond  the  seas  with  respect  to  the  exceptions  of 
disabilities  under  the  statutes  relating  to  fines,  the  ex- 
pression '^  beyond  the  seas  "  being  used  as  synonymous 
with  the  expression  "  out  of  the  realm "  in  the  sta- 
tutes relating  to  fines  (4  stat.  18  Ed.  1.  and  stat.  4  H.  7* 
c.  24.)     There  never  was,  in  fact,  any  more  connection 


(a)  Godb.  33. 
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between  the  Courts  of  Westminster  Hall  and  the  Eccle-  Queen't  Bench. 

siastical  Courts  of  Ireland  than  between  those  courts  [ 

and  the  Ecclesiastical  Courts  of  any  foreign  country.  No  Whyte 
prohibition  ever  lay  from  any  of  the  English  courts  of  Ros«- 
law :  no  certificates  from  the  bishops  of  Ireland  were 
ever  receivable  here.  And  that  the  union  of  the  two 
kingdoms  has  made  no  difference  in  this  respect  will 
appear  sufficiently  from  the  judgment  of  the  Court  of 
Common  Pleas^  in  the  case  of  Battersby  v.  Kirk  (a), 
where  it  was  held  that  in  the  Bristol  Dock  Act  (6), 
passed  since  the  Union,  Ireland  was  still,  notwithstanding 
the  Union,  to  be  considered  in  parts  beyond  the  seas. 

Unless,  therefore,  some  direct  authority  could  be 
produced  upon  this  point,  we  see  no  ground  or  prin- 
ciple for  holding  the  Irish  administration  to  be  necessary 
n  the  English  Cpurt.  But  no  such  authority  has  been 
cited.  The  case  of  Shaw  v.  Stotighton  (c),  upon  which 
reliance  appears  to  have  been  placed,  does  not  appear 
to  us  to  bear  out  the  proposition  contended  for  by  the 
defendant  below.  In  one  sense,  indeed,  it  is  properly 
laid  down  in  that  case  that,  under  the  circumstances 
therein  supposed,  several  administrations  must  be  com- 
mitted, one  for  the  goods  in  England,  another  for  the 
goods  in  Ireland;  for  no  administrator  could  sue  in 
the  English  Courts,  in  respect  of  the  personal  estate, 
wherever  it  was  found  at  the  death  of  the  intestate, 
without  an  E?iglish  administration.  Nor,  again,  could 
any  administrator  sue  in  the  Courts  of  Ireland  without 
an  Irish  administration.  And,  in  that  sense,  and  to 
that  extent,  it  is  true  there  must  be  two  administrations. 
But,  supposing  the  Irish   debtor  to  come  within  the 

(a)  2  New  Ca.  584.     S,  C,  3  Scott,  1 1. 

(6)  43  G.  3.  c.  xi.,  (local  and  personal,  public)  s,  38. 

(c)  2  Lev,  86.     S.  C.  3  Keb.  163. 
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nistrator  under  a  prerogative  administration  in  England 


Whvtk        must  take  out  letters  of  administration  in  Ireland  also, 

V. 

HosK.  to  enable  him  to  sue  in  England  because  the  debt  due 
from  the  defendant  was  bona  notahilia  in  Ireland^  is  a 
point  on  which  the  case  cited  furnishes  no  decision.  Upon 
the  authority  of  that  case,  indeed,  if  the  administrator 
under  an  Irish  administration  had  received  this  debt, 
and  given  a  release  for  it,  it  would  have  been  a  bar  to 
any  demand  on  the  part  of  the  administrator  in  Eng- 

landj  as  is  laid  down  in  Danyel  \. (a) :  but,  not 

having  done  so,  the  question  is  still  open  whether  the 
administrator  under  the  English  letters  of  administration 
can  recover  the  debt. 

And,  upon  the  general  ground  before  stated,  that 
assets  in  any  diocese  in  Ireland  are  to  be  considered  as 
assets  abroad,  when  the  administrator  sues  in  an  English 
Court  under  a  prerogative  administration,  we  think  the 
plea  is  bad;  and,  consequently,  that  the  judgment  of  the 
Court  below  should  be  reversed. 

Judgment  reversed. 

(a)  Dalison,  76.     S,  C,  as  Daniel  v.  Luker,  3  Dyer,  305  a,  pi.  58. 
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Queen*s  Bench, 
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IN   THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 
BooRMAN  and  Others  against  Brown.  Tue»day, 

THE  plaintiffs  in  errpr  declared  in  the  Queen's  Bench  Declaration,  in 
case,  stated  that 

against  the  detendant  in  error:  defendant  was 

For  that,  whereas  before  and  at  the  time  of  the  com-  ^nj  ^y^^  ^\^^^ 

mitting  &c.  the  said  plaintiffs  carried  on  the  trade  or  cru^hel^^. 

business  of  linseed  crushers,  at  BmnbridgeSy  in  the  county  ^c5i1>roSr"to 

of  Ketity  and  defendant  during  all  that  time  carried  on  the  f  11  f^^  <l«l»^«»* 

'  ^  ^         for  them  SO 

trade  or  business  of  an  oil  broker,  at  London  aforesaid ;  tuns  of  Unseed 

oil,  according 

and  whereas  also,  before  the  time  of  the  committing  &c.,  to  the  contracts 

of  sale,  to  such 
persons  as 
should  purchase,  for  commission  and  reward  to  defendant  in  that  behalf;  which  retainer  he 
accepted :  That  he,  as  such  broker,  in  pursuance  of  the  retainer,  made  a  contract  between 
plaintiffs  and  P.,  by  which  plaintiffs  sold  to  P.,  and  he  bought  of  them,  the  30  tuns,  at  the 
price  &c.,  to  be  delivered  by  parcels  at  a  place  and  times  named  in  the  declaration,  each  parcel 
to  be  paid  for  in  ready  money :  That  plaintiffs  consigned  two  of  the  parcels  to  defendant,  ^ 
and  he  delivered  them  to  P.  on  payment :  And  that,  af^er  the  making  of  tlie  contract,  and 
in  pursuance  thereof,  and  of  the  retainer,  plaintiffs  consigned  to  defendant,  as  such  broker, 
the  residue  of  the  SO  tuns,  to  be  delivered  by  him  to  P.  on  payment :  that  the  oil 
arrived  &c.,  of  which  defendant  had  notice,  and  took  upon  himself  the  delivery  according 
to  the  contract :  and  thereupon  U  became  and  was  defendant's  dutt/^  as  such  broker  as  afore- 
said, to  use  ail  reasonable  care  that  the  oil  should  not  be  delivered  to  P.  or  any  otfier  person 
without  the  price  being  paid  to  defendant  according  to  the  contract  :  Yet  defendant,  not 
regarding  such  duty,  did  not  use  reasonable  care  &c.  that  the  oil  should  not  be  delivered  &c. 
without  the  price  being  paid,  but  neglected  and  refused  so  to  do,  and  so  negligently  and 
carelessly  behaved  in  the  premises,  that,  by  defendant*s  mere  carelessness  and  negligence, 
the  last  mentioned  oil  was  delivered  to  H.  and  Co.  without  the  price  being  paid,  by  P.  ot 
any  person,  to  defendant :  by  reason  whereof,  and  of  P.  having  become  bankrupt  and  unable 
to  pay,  plaintifis  lost  the  said  oil,  and  the  price  thereof  &c. 

Held  by  the  Court  of  Queen's  Bench,  after  verdict  for  plaintiffs : 

That  the  duty  was  laid  in  the  declaration  as  resulting  from  the  defendant's  character  of 
broker :  but  that  the  duties  of  a  broker  as  defined  by  statute  and  common  law  did  not 
include  those,  said  to  have  been  violated  by  the  defendant.     Judgment  arrested. 

Held  by  the  Court  of  Exchequer  Chamber  on  error : 

That  the  duty  resulted  from  an  express  contract  described  in  the  declaration,  and  did 
not  arise  simply  from  the  defendant*s  character  of  broker. 

And  that,  for  the  breach  of  such  duty,  an  action  of  tort  lay. 

Judgment  reversed. 
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to  wit  on  &c.,  plaintiffs  had  retained  and  employed  de- 
fendant, as  such  broker  as  aforesaid,  to  sell  at  London 
aforesaid,  for  and  on  behalf  of  them,  plaintiffs,  certain 
quantities,  to  wit  SO  tuns,  of  linseed  oil,  and  to  deliver 
the  same  in  the  port  of  London  aforesaid,  according  to 
the  terms  of  the  contract  or  contracts  of  sale,  to  such 
person  or  persons  as  should  become  the  purchaser  or 
purchasers  thereof,  for  certain  reasonable  commission 
and  reward  to  defendant  in  that  behalf,  which  retainer 
and  employment  defendant  then  accepted :  and  whereas 
also,  before  the  committing  &c.,  to  wit  on  &c*,  de- 
fendant, as  such  broker  as  aforesaid,  in  pursuance  of 
the  said  retainer  and  employment,  and  being  duly  au- 
thorised by  plaintiffs  and  one  James  Graham  Peacock 
in  that  behalf,  made  a  certain  contract  between  the  said 
plaintiffs  and  the  said  J.  G.  Peacock^  whereby  plaintiffs 
sold  to  the  said  J.  G.  P.,  and  the  said  J.  G.  P.  pur- 
chased of  plaintiffs,  the  said  30  tuns  of  linseed  oil  at 
the  price  of  42/.  lOs.  per  tun,  usual  allowances,  to  be 
delivered  in  the  river  Thames,  10  tuns  the  last  fourteen 
days  in  March  then  next,  10  tuns  the  last  fourteen 
days  hi  Ajjril  then  next,  10  tuns  the  last  fourteen  days 
in  Mat/  then  next,  and  the  amount  of  each  parcel  to  be 
paid  for  from  delivery  in  ready  money  less  2|  per  cent, 
discount;  which  said  contract  the  said  plaintiffs  and 
J.  G.  P.  then  respectively  accepted :  and  whereas  also, 
after  the  making  of  the  said  contract,  plaintiffs,  in  pur- 
suance thereof,  consigned  to  defendant,  at  London 
aforesaid,  in  the  last  fourteen  days  of  March  and  April 
respectively,  two  several  parcels  of  linseed  oil  of  10  tuns 
each,  to  be  delivered  by  him  to  the  said  «/.  G.  P.  upon  the 
price  of  the  amount  thereof  being  paid  by  the  said  «7.  G. 
P.  to  defendant  in  ready  money,  less  2^  per  cent,  dis- 
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count,  and  defendant  then  delivered  the  same  respec-  Queen*s  Bench. 

lively  to  the  said  «7.  G.P.  upon  such  payment  thereof ^*  _ 

being  so  made :  and  \(^hereas  also,  after  the  making  the  Boormah 
said  contract,  and  in  pursuance  thereof,  and  of  such  Bkowk. 
retainer  and  employment  as  aforesaid,  to  wit  on  &c., 
plaintiffs  consigned  to  defendant,  as  such  broker  as 
aforesaid,  at  London  aforesaid,  by  a  certain  barge  or 
vessel  called  the  Barham,  10  other  tuns  of  linseed  oil, 
being  the  residue  of  the  said  SO  tuns  comprised  in  the 
said  contract,  to  be  delivered  by  said  defendant  to  the 
said  J.  6.  P.  upon  payment  of  the  price  thereof  by  the 
said  J.  G.  P.  to  defendant ;  and  the  said  last  mentioned 
10  tuns  of  linseed  oil,  being  so  consigned,  afterwards, 
to  wit  on  &c.,  arrived  in  London  aforesaid  on  board  of 
the  said  barge  or  vessel,  of  all  which  the  defendant  then 
had  notice,  and  then  took  upon  himself  the  delivery  of 
the  last  mentioned  10  tuns  of  linseed  oil  according  to 
the  terms  of  the  said  contract;  and  thereupon  it  became 
and  was  the  dxdy  of  the  defendant y  as  sttch  broker  as  afore- 
said^ to  use  all  reasonable  care  and  dih'gence  that  the 
said  10  tuns  of  linseed  oil  should  not  be  delivered  to 
the  said  J.  G,  P.,  or  any  other  person,  without  the  price 
thereof  being  paid  to  him,  defendant,  according  to  the 
terms  of  the  said  contract :  Yet  defendant,  not  regarding 
his  said  duty,  but  contriving  and  intendmg  to  defraud 
and  injure  plaintiffs,  did  not  nor  would  use  reasonable 
care  and  diligence  that  the  said  last  mentioned  10  tuns 
of  linseed  oil  should  not  be  delivered  to  the  said  «7.  G. 
P.,  or  any  other  person,  without  the  price  thereof  being 
paid  to  defendant,  but  wholly  neglected  and  refused  so 
to  do ;  and  so  negligently  and  carelessly  behaved  in  the 
premises,  that,  by  and  through  the  mere  carelessness  and 
negligence  of  defendant,  the  said  last  mentioned  10  tuns 
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1842 
[ said,  to  wit  on  &c.,  were  delivered  to  certain  persons 

BooRMAir      carrying  on  trade  under  the  firm  of  Messrs.  John  Hare 

Brown.        and  Co.  at  Bristol^  without  the  price  for  the  same   or 

any  part  thereof  being  paid  by  the  said  J.  G.  P.,  or 

any  other  person,  to  defendant ;  by  reason  whereof,  and 

of  the  said   J.  G.  P.  having  become  a  bankrupt,  and 

being  unable  to  pay  for  the  said  oil,  plaintiffs  have  lost 

and  been  deprived  of  the  said  oil,  and  the  price  and 

value  thereof:  to  the  damage  &c. :  and  therefore  &c. 

Pleas.  1.  Not  guilty.  2.  That  plaintiffs  did  not 
consign  to  defendant  nor  did  defendant  take  upon  him- 
self the  delivery  of  the  said  last  mentioned  10  tuns  of 
oil  in  manner  &c.  S.  That  plaintiffs  had  not  retained 
or  employed  defendant  as  such  broker  as  in  the  declar- 
ation mentioned  to  sell  the  said  linseed  oil  in  the  said 
declaration  mentioned,  and  to  deliver  the  same  for  com- 
mission or  reward  to  defendant  in  that  behalf,  nor  did 
defendant  accept  such  retainer  and  employment,  in 
maimer  &c.     Issues  thereon. 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  sit- 
tings in  London  after  Hilary  term,  1839(a),  the  plain- 
tiffs had  a  verdict.  Sir  J.  Campbelly  Attorney  General, 
in  Easter  term,  1839,  obtained  a  rule  to  shew  cause 
why  the  judgment  should  not  be  arrested.  In  Michael' 
mas  term  1840  (i), 

Cresswell  and  Cleasbj/  shewed  cause,  and  Sir  J,  Camp^ 
bell.  Attorney  General,  KeVi/  and  Buit  supported  the 

(a)  The  cause  had  been  tried  before,  and  a  new  trial  granted ;  Boorman 
V.  Brown,  9  A.  ^  E,  487. 

(ft)  November  19th,  Before  Lord  Denman  C.  J.,  LUlledale,  HlUiams, 
and  Coleridge  Js. 
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rule.     The  argument  in  error,  fully  stated  in  the  sequel  Qv£en*s  Bench. 
of  this  report,  makes  it  unnecessary  to  detail  the  argu- ]__ 


ment  in  the  Court  of  Queen's  Bench.  Boo»man 


Lord  Denman  C.  J.,  in  Trinity  term,  1841  {May 
29th),  delivered  the  judgment  of  the  Court.  After 
having  stated  the  pleadings,  his  lordship  proceeded  as 
follows. 

The  issues  have  been  twice  found  for  the  plaintiffs : 
but  we  are  moved  to  arrest  the  judgment  for  the  in- 
sufficiency of  the  declaration. 

The  argument  brought  under  our  review  the  whole 
doctrine  relating  to  the  different  forms  of  action,  in  tort 
and  in  contract.  But  it  is  unnecessary  for  us  to  con- 
sider how  that  doctrine  ought  to  be  applied  generally, 
because  we  find  this  declaration  defective  in  an  essential 
point,  even  supposing  that  an  action  on  the  case  may  be 
a  proper  remedy  under  such  circumstances  as  are  dis- 
closed. For  it  must  be  founded  on  the  violation  of 
some  duty;  but  here  the  duty  described  is  that  of  keep- 
ing the  goods  consigned  till  they  were  paid  for,  and  is 
asserted  as  resulting  solely  from  the  defendant's  character 
as  broker.  Now  the  character  of  a  broker  is  well  known 
to  the  law:  his  duties  are  defined  by  statutes  and  by 
common  law,  and  certainly  embrace  none  to  the  effect 
here  assumed. 

The  objection  is  not  answered  by  saying  that  the  accept- 
ance and  the  terms  of  it  are  fully  set  forth  independently 
of  the  averment  of  the  defendant's  duty  as  a  broker. 
That  statement  is  but  an  introductory  narrative;  and 
the  declaration  carefully  abstains  from  charging  that 
the  duty  resulted  from  those  facts,  by  confining  it  to  the 

VOL.  III.    N.  S.  MM 


V. 


Cur,  adv.  VtUl.         Brown. 
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1842. 
!_^  alleged;  and  no  ground  of  complaint  appears  on  the 

^^^^      record. 

BftowN.  The  rule  for  an*esting  the  judgment  must  of  course 

be  made  absolute. 

Rule  absolute. 


The  plaintjfis  brought  error  in  the  Exchequer  Cham- 
ber ;  and  the  case  was  argued  in  last  Hilary  vacation  (a). 

Cleasby  for  the  plaintiffs  in  error  (plaintifl^  below). 
Two  objections  were  taken  in  the  Court  below:  tlie 
first,  on  which  the  argument  at  the  bar  proceeded,  that 
the  action  should  have  been  assumpsit,  not  case:  the 
second,  which  was  suggested  by  the  Court,  and  was  the 
ground  of  their  judgment,  that  the  duty  supposed  to 
have  been  violated  was  declared  upon  as  resulting  solely 
from  the  defendant's  character  of  broker,  but  that  the 
obligations  of  a  broker  were  defined  by  law,  and  did  not 
involve  any  such  duty. 

As  to  the  latter  objection.  The  declaration  states  that 
the  defendant  was  employed  as  broker,  but  does  not 
allege  that  it  became  his  duty,  simply  as  broker,  to  take 
care  that  the  goods  were  not  delivered  without  payment. 
It  sets  forth  all  the  circumstances  of  the  employment, 
and  then  states  that,  by  reason  of  them,  *^  it  became  and 
was  the  duty  of  the  defendant,  as  such  broker  as  afore- 
said "  (that  is,  such  broker,  employed  as  aforesaid),  to 
use  reasonable  care  &c.  The  duty  alleged  may  not  be 
inherent  in  the  character  of  broker,  but  is  not  inconsist- 
ent with  it.     And,  if  the  duty  slated    be  not  stricdy 

(a)  February  7ih.  Before  TindeU  C.  J.,  Erskine,  and  Afuuk  Js.,  and 
Alderson,  Gtimey,  and  Roffe  Bs. 


VI.  VICTORIA- 


517 


enough  connected  in  averment  with  the  previous  allega- 
tions, that  is  ^o  objection  after  verdict,  provided  that  a 
duty  and  the  breach  of  it  can  be  collected,  by  inference 
of  law,  from  the  whole  statement  of  facts  on  the  record. 
On  this  principle  the  Court  of  Exchequer  Chamber,  in 
T^e  Lancaster  Canal  Company  v.  Parnaby  (a),  inferred  a 
duty  and  a  breach  from  the  whole  narrative  in  the  de- 
claration. If  all  the  allegations  be  looked  to  here,  the 
same  result  follows.  The  defendant  k  retained  by  the 
plaintiffs  for  certain  commission  and  reward ;  he  is  em- 
ployed to  sell  and  deliver  goods  for  them  according  to 
the  employers'  contract ;  the  plaintiffs  contract  with  Pea* 
cock  to  sell  him  goods,  which  are  to.be  paid  for  on  deli- 
very :  part  of  the  goods  are  consigned  to  the  defendant : 
he  acts  upon  the  retainer,  and  delivers  those  goods  in 
pursuance  of  it,  and  of  the  contract:  the  residue  is  then 
consigned  to  him,  to  be  delivered  to  Peacock  on  pay- 
ment of  the  price :  and  the  defendant  takes  upon  him 
to  deliver  these  goods  also  according  to  the  contract. 
The  bailment  to  defendant,  under  these  circumstances, 
of  itself  raised  a  duty,  to  take  care  that  the  goods  should 
not  be  delivered  to  Peacock  or  to  any  other  person 
without  payment.  By  his  neglect,  they  were  delivered 
without  payment ;  and  by  that  delivery  the  price  of  them 
became  lost  to  the  plaintiffs.  The  goods  were  indeed 
delivered  to  Hare  and  Co.,  not  Peacock  ;  but  this  is  im 
material,  the  gist  of  the  complaint  being  that  they  were 
lost  by  the  defendant's  negligence  in  the  delivery.  The 
general  rule  applies,  "  that  in  all  cases  where  a  damage 
accrues  to  another  by  the  negligence,  ignorance,  or  mis- 
behaviour of  a  person  in  the  duty  of  his  trade  or  calling, 
an  action  on  the  case  will  lie;  as  if  a  farrier  kill  my  horse 


Q:ueefCs  Bench, 
1842. 

BOOEMAW 
T. 

Brown. 


(a)  nA,^E.  2S0. 
M  Af   2 
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^^^^'       in  the  shoeing,  &c'';  Bull.  N.  P.  7S. 
BooucAN  jj  ^jjj  be  objected  that  the  action  is  really  grounded  on 

Beown.  a  contract,  and  should  have  been  brought  in  assumpsit. 
This,  however,  was  not,  strictly  speaking,  a  contract, 
but  an  employment.  A  contract  cannot  be  revoked 
without  consent  of  both  parties :  an  employment,  before 
it  is  acted  upon,  may  be  revoked  by  the  employer. 
Here  it  may  be  said  that  a  contract  arose  on  the  de- 
fendant's part  to  deliver  only  for  ready  money ;  but  that 
contract  resulted,  by  implication,  from  the  duty,  which 
grew  out  of  the  retainer.  •  Where  a  party  simply  refuses 
to  perform  his  part  of  a  contract,  that  is  a  nonfeasance, 
and  the  action  will  be  properly  founded  on  contract; 
as  if  a  man  undertakes  to  build  a  house,  and  does 
nothing  towards  building  it.  But  if  he  begins  to  per- 
form the  duty,  and  does  it  ill,  as  if  the  builder  con- 
structs the  house  badly,  that  is  a  misfeasance,  and  the 
action  lies  as  well  on  the  duty  as  on  the  contract.  To 
exercise  reasonable  care  and  skill  is  the  general  duty  of 
a  broker,  as  appears  by  the  statutes  regulating  their 
trade  (2jac.  1.  r.  21.;  6  Ann.  r.  16.)9  and  is  not  the 
subject  of  particular  contract.  But  suppose  that,  in 
addition  to  the  duty,  a  contract  had  arisen ;  there  are 
many  such  cases  in  which,  if  there  has  been  misfeasance, 
a  plaintiff  may  sue  either  on  the  breach  of  contract  or 
on  the  failure  in  duty.  Actions  upon  false  warranty, 
against  attorneys  for  negligence  (a),  against  ship  owners, 
not  being  common  carriers,  and  against  bailees  generally, 
are  among  the  instances.     In  Marzetti  v.  Williams  {b) 

(a)  See  Howell  ▼.  Young,  5  B,  ^  C,  259. »  judgments  of  Bayky  and 
ffobroydjs, 
(6)  \  B.i  AdU  415. 
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the  action  was  framed  in  tort,  against  bankers  for  re-  Qtuen's  Bench. 

1842. 
fusing  to  pay  their  customer's  check  though  furnished  1__ 

with  funds;  the  Court  held  it  to  be  rightly  brought,  Bookmam 
though  the  tort  arose  out  of  a  breach  of  contract,  and  (  B»owir. 
assumpsit  would  have  lain :  and  the  law  of  that  case 
was  recognizled  in  Godefroy  v.  Jay  {a).  In  Govett  v. 
Radnidge  {b)  Lord  EUenborough  said :  ^^  What  incon- 
venience is  there  in  suffering  the  party  to  allege  his 
gravamen,  if  he  please,  as  consisting  in  a  breach  of  duty 
arising  out  of  an  employment  for  hire,  and  to  consider 
that  breach  of  duty  as  tortious  negligence,  instead  of 
considering  the  same  circumstances  as  forming  a  breach 
of  promise  implied  from  the  same  consideration  of  hire. 
By  allowing  it  to  be  considered  in  either  way,  according 
as  the  neglect  of  duty  or  the  breach  of  promise  is  relied 
upon  as  the  injury,  a  multiplicity  of  actions  is  avoided ; 
and  the  plaintiff,  according  as  the  convenience  of  his 
case  requires,  frames  his  principal  count  in  such  a  man- 
ner as  either  to  join  a  count  in  trover  therewith,  if  he 
have  another  cause  of  action  for  the  consideration  of  the 
Court  other  than  the  action  of  assumpsit;  or  to  join 
with  the  assumpsit  the  common  counts,  if  he  have 
another  cause  of  action  to  which  they  are  applicable." 
And,  though  the  principal  decision  in  that  case,  as  to 
nonjoinder  of  parties,  has  been  questioned  (c),  the  doc- 
trine of  the  last  cited  passage  is  supported  by  'other 
authorities,  and  particularly  by  the  observations  of 
Holt  C.  J.  on  "  the  sixth  sort  of  bailment,"  in  Coggs  v. 
Bernard  (cQ.    Pozzi  v.  Shipton  (f ),  an  action  against  car- 

(a)  7  Bing.  413.  (6)  3  East,  62. 

(c)  Powell  V.  LaytoHf  2  New  Rep,  365. 
(cf)  2  IaL  Ray,  909.  918.     <*  The  reasons  are,"  et  seq. 
(<r)  %  A.^  E.  963. 

M  M    3 
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L_    case,  but  might  have  been  treated  as  arising  on  contract. 

BoQMMAv      jjj  jg^ff^ficfi  V,  Lynch  (a)  the  injury  complained  of  resulted 

Bbowv.       directly  from  the  defendant  not  keeping  his  covenant; 

yet  it  was  held  that  tort  lay  for  the  breach  of  duty. 

Hancock  v.  Caffiflfi  (b)  is  a  similar  case ;  and  there  Bun- 

nett  V.  Lynch  {a)  was  relied  upon. 

Corbett  v.  Packinglon  {c)  and  Orton  v.  Butler  (d)  were 
cited  for  the  defendant  in  the  Court  below.  But  the 
first  of  these  was  a  case  of  misjoinder  of  counts ;  one 
being  in  case,  the  other  distinctly  framed  in  assumpsit. 
In  Orion  v.  Btdler{d)  the  plaintifi^  had  attempted  to 
frame  a  count  as  in  trover  for  money  had  and  received. 

Buitj  contrfL  First:  tlie  ground  of  action  here  is 
not  misfeasance,  but  a  nonfeasance  merely,  in  not  ob- 
taining payment  when  the  last  parcel  of  goods  was  de- 
livered. Ekee  v.  Gaiward  (e)  shews  the  materiality  of 
this  distinction.  The  obligation  here  arose  out  of  con- 
tract only,  not  from  any  relation  between  the  parties 
independent  of  it;  and  the  declaration  should  have  been 
in  assumpsit.  In  Co?n*  Dig.  miction  upon  the  case  for 
misfeasance^  (A  3.),  instances  are  collected  in  which  the 
action  lies  ^^  if  any  one  act  contrary  to  his  undertaking : " 
but  none  of  the  cases  mentioned  resembles  this.  It  is 
true  that  where  there  is  a  common  law  duty  there 
may  also  be  a  duty  by  contract,  as  in  the  case  of  a 
surgeon  or  of  a  carrier.  JBut  here,  if  all  that  relates 
to  contract  be  struck  out,  nothing  remainsj^  The  cases 
collected  in  Com.  Dig.  miction  upon  the  case  for  a  deceit^ 

(a)  SJB.^C.  589.  (b)  6  Bing.  358. 

(c)  SB.^a  268.  id)  5  B.  ^  Aid.  652. 

(e)  5  T.  R.  143. 
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(A  TOs  (A  11.),  (F  3.),  also  differ  from  this.     Here  no  Q:uem*i  Bench. 
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deceit  is  alleged^  but  only  an  omission  to  obtain  money  * 

as  the  defendant  was  required  by  contract  to  do.     Nor      Boormak 

can  the  wrong  here  complained  of  be  ranked  with  the       Bkown. 

instances  of  negligence  enumerated  in  Com.  Dig.  Action 

tgxm  the  case  for  negligence^  particularly  (A  4f.).    The  acts 

there  stated  as  examples  are  in  the  nature  of  misfeasance 

in  respect  of  the  particular  thing  to  be  done.     Here  no 

neglect  is  alleged  in  respect  of  the  thing  which   the 

defendant  had  taken  upon  him  to  do,  namely  the  deli« 

very  of  the   10  tuns  of  oil.     The  duty  alleged,   and 

which  is  said  to  have  been  violated,  goes  farther  than 

the  defendant's  undertaking.     There  is  no  complaint 

of  a  misdelivery ;    the   omission   complained  of  is  not 

obtaining  the  money  for  the  goods  on  delivery.     It  does 

not  appear  that,  if  that  had  been  done,  the  delivery  to 

Hare  and  Co.  would  have  been  objectionable.     All  the 

cases  cited  for  the  plaintiffs  come  within  one  or  other  of 

the  descriptions  of  misfeasance  exemplified  by  Comyns 

under  the  heads  referred  to.     In  Tlie  Lancaster  Canal 

Company  v.  Paimaby  (a)    a  common   law   duty   arose, 

which,  though  not  properly  averred  in  the  declaration, 

was  sufficiently  assigned  in  substance.    ^Sere  no  duty, 

independent  of  contract,  is  shewn  :  and  to  contend  that, 

wherever  there  is  a  contract  from  which  a  duty  is  to  be 

inferred,  an  action  of  tort  lies,  would  break  down  those 

limits  which  the  Courts  have  always  been  anxious  to 

preserve  between  the   several   forms   of  actionj     [_Alr 

derson  B.  What  more  than  nonfeasance  was  there  in 

Marzetti  v.  Williams  (i)  ?]    The  question  arising  here  was 

not  raised  in  that  case,  the  disputed  point  being  whether 

(a)  U  A^^E.  230.  (6)  I  B.  f^  Ad.  415. 

M  M   4 
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Volume  III.     the  action  was    maintainable  without   special  damage: 

* and  the  first  count  of  the  declaration  grounded  die  duly 

Bookman      qjj  ^  custom  of  the  bankers  in  Londofi  to  honour  checks; 

T. 

BftowK.  which  distinguished  the  case  from  an  ordinary  one  of 
nonfeasance.  Rogers  v.  Head  {/a)  was  cited  for  the 
plaintifis  in  the  C!ourt  below :  the  marginal  abstract  (b) 
is,  that,  ^^  if  a  man  undertake  to  carry  the  goods  of  an- 
other to  a  certain  place  for  hire,  and  he  neglect  to  do 
so,  an  action  on  the  case  lies  against  him,  although  he 
is  not  a  common  carrier."  But  the  action  there  was 
assumpsit ;  and  the  question  discussed  was,  whether  the 
defendant  could  be  charged  upon  his  promise  safely  to 
convey  and  deliver,  without  an  averment  that  he  was  a 
common  carrier.  ^^  Action  on  the  case,"  in  that  abstract, 
must  mean  an  action  of  assumpsit,  according  to  the  mode 
of  expression  often  used  in  the  older  books.  In  Bur^ 
nctt  v.  Lynch  (c)  there  was  no  covenant  between  the 
lessee  and  assignee,  nor  any  written  contract  between 
them  which  the  Statute  of  Frauds,  29  Car.  2.  c.  3. 
;.  4.,  would  have  allowed  to  be  enforced.  The  duty 
arose  independently  of  contract  (as  in  Kinlyside  v. 
Thornton  (d)  which  was  cited) ;  and  case  was  the  only 
remedy.  In  Gaoett  v.  Radnidge  {e)  the  defendants  had 
the  loading  of  a  hogshead  of  treacle,  and  were  guilty 
of  misfeasance  in  the  act  of  loading.  In  Pozzi  v.  Ship' 
ion  (g)  the  defendant  against  whom  the  plaintiff  re- 
covered was  a  common  carrier;  and  the  ground  of 
decision  was,  that  the  action  might  be  considered  as 
founded  on  the  custom  of  the  realm.  In  Corbett  v. 
Packington{h)  the  second  count  stated  an  agreement 

(a)  Cro.  Jac  2G2.  (6)  4th  ed.  1791. 

(c)  5  j5.  fir  C.  589.  {d)  2  W.  BL  WW, 

(0  3  East,  62.  (g)  8  ^.  jf  JB.  963.    , 
(A)  6  j9.  j-  C  268. 
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by  the  defendant  to  take  care  of  the  pigs,  and   re-  Queen*s  Bench. 
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deliver  them  on  request;  and  Littledale  3,  said:    "If   '___ 

this  count  were  in  tort,  it  would  be  bad  in  itself,  for  in  Boormak 
that  case  the  whole  of  the  defendant's  duty  would  have  Bkown. 
been  to  take  care  of  the  pigs,  but  the  undertaking  goes 
beyond  that,  it  is  therefore  larger  than  the  purposes  for 
which  the  pigs  were  delivered.  Suppose  a  written 
agreement  had  been  entered  into  in  the  terms  of  this 
count,  it  could  never  have  been  contended  that  a  breach 
of  it  might  be  laid  in  tort,  it  would  be  as  reasonable  to 
lay  in  tort  a  breach  of  an  agreement  to  convey  a  house 
or  land."  And  BayUy  J.  said:  "  The  obligation  to 
redeliver  arose  out  of  the  agreement  alone."  Orton  v. 
BtUler  {a)  shews  the  necessity  of  keeping  forms  of  ac- 
tion distinct;  but,  according  to  the  argument  for  the 
plaintifis  in  this  case,  the  last  count  there  might  have 
been  well  framed. 

Secondly :  the  duty,  as  here  described,  would  result 
from  the  defendant's  character  of  broker;  but,  strik- 
ing out  all  that  is  matter  of  mere  contract,  there  does 
not  appear  any  duty  which  the  defendant  is  alleged  to 
have  violated.  [Tindal  Ci.  It  is  admitted  that  the 
present  obligation  does  not  arise  from  the  defendant's 
general  character  of  broker.]  Then  it  will  be  sufficient 
merely  to  refer,  on  this  point,  to  the  observations  of 
the  Court  below.  (He  then  read  the  latter  part  of  the 
judgment  in  B.  R.,  ante,  p.  515.). 

Cleasbyi  in  reply.  There  is  a  fallacy  in  using  the 
word  "  nonfeasance "  as  if  it  meant  simply  omission. 
A  charge  of    negligence  is   commonly  made  in   such 

(a)  SB.^Ald.  652. 
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VohmiellL     general  terms  as  are  used  here;  but  it  is  not  to  be  as- 
'        sumed  that  the  delivery  itself  was  proper,  and  that  the 

Bookman  ^j^jy  ground  of  complaint  was  not  receiving  payment. 
BftowK.  That  the  defendant  '^  negligently  and  carelessly  behaved 
in  the  premises  "  implies  a  misfeasance.  Nonfeasance  of 
a  man's  duty,  where  the  fault  lies  in  conduct  and  not  in 
mere  omission,  is  misfeasance :  as  m  some  instances  in 
which  an  action  of  tort  has  been  held  to  lie  against  an 
attorney;  I  Bac.  Abr.  115.  (7th  ed.),  tit  Actions  on  the  case, 
(F)  2.  lAlderson  B.  mentioned  Godejroy  v.  Jay  (a).] 
In  Com.  Dig.  Action  upon  tlie  case  for  misfeasance,  (A3.), 
it  is  put  as  an  example  of  misfeasance  by  acting  con« 
trary  to  the  party's  undertaking,  <*  if  any  one  undertake 
to  carry  goods,  &c.  for  others,  and  they  miscarry,  or  are 
lost  by  his  default"  "  Though  he  carry  them  without 
hire."  Yet  this  might  seem  a  case  of  mere  nonfea- 
sance. In  Com.  Dig.  Action  upofi  the  case  for  tiegli* 
gence,  (A  1.),  it  is  said :  ^<  So  an  action  upon  the  case 
lies  for  a  negligence  in  a  man's  duty,  though  it  be  a 
nonfeasance ;  as,  if  by  the  negligence  of  a  servant, 
cattle  perish."  And,  under  the  same  head,  (A  4.}, 
^^  For  a  neglect  to  do  that,  which  he  has  undertaken:" 
^^  If  a  man  lend  his  horse,  or  other  profitable  cattle  to 
another  gratis,  he  is  bound  to  a  strict  care ;  and  there- 
fore, if  he  neglect  to  take  due  care  of  it,  an  action 
upon  the  case  lies."  The  principle  of  liability  is,  in 
these  latter  cases,  that,  the  plaintiff  having  acted  in  the 
confidence  that  the  defendant  would  do  something  on 
his  part,  the  defendant's  omission  is  a  misfeasance. 
Permissive  waste  has  the  apparent  character  of  non- 
feasance, but  is  actionable  as  a  misfeasance  (£)•     It  is 

(«)  7  Bing.  413. 

(6)  Buit  here  referred  to  Uic  note  {e)  on  JKmlf/side  v.  Thornton,  8  W. 
BL  ins,  EUle^'s  eed^on. 
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true  that  in  Marzetti  v.   WiUiams  (a)  the  custom  of  Queen's  Bench, 

London  yrB&  alleged  in  one  count  of  the  declaration  :  but '_ 

the  ground  of  the  judgment  was  a  breach  of  duty  for  Bookman 

which  the  defendant  was  liable  because  of  a  contract.  Beowk. 

Cur.  adv.  vtdL 


TiNDAL  C.  J.  now  delivered  the  judgment  of  the 
Court 

The  judgment  for  the  plaintifis  in  the  Court  below 
(who  are  also  the  plaintiffs  in  error)  having  been  ar- 
rested on  the  ground  of  the  insufficiency  of  the  declar- 
ation) the  whole  question  before  us  turns  on  the  form  of 
the  action  brought,  and  on  (he  declaration  itself. 

The  defendant  makes  two  objections  to  the  plaintiff's 
right  to  recover  in  this  action.  First,  that  the  action  is 
brought  for  a  nonfeasance  only,  not  for  a  misfeasance, 
and  on  that  account  it  should  have  been,  as  he  contends, 
an  action  of  contract,  not  an  action  of  tort :  and,  secondly, 
that  the  duty  stated  in  the  declaration  does  not  arise 
from  the  facts  therein  alleged. 

That  there  is  a  large  class  of  cases  in  which  the 
foundation  of  the  action  springs  out  of  privity  of  con-  • 
tract  between  the  parties,  but  m  which,  nevertheless,  the 
remedy  for  the  breach,  or  non-performance,  is  indifferently 
either  assumpsit  or  case  upon  tort,  is  not  disputed.  Such 
are  actions  against  attorneys,  surgeons,  and  other  pro- 
fessional men,  for  want  of  competent  skill  or  proper  care 
in  the  service  they  undertake  to  render :  actions  against 
common  caiTiers,  against  ship  owners  on  bills  of  lading, 
against  bailees  of  different  descriptions :  and  numerous 
other  instances  occur  in  which  the  action  is  brought  in 

(a)  1  B.  i  Ad.  415. 


•  # 
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Volume  III,     tort  OF  Contract  at  the  election  of  the  plaintiff.    And,  as 

'_ to  the  objection,  that  this  election  is  only  given  where 

Bookman  jjjg  plaintiff  sues  for  a  misfeasance  and  not  for  a  non- 
Browv.  feasance,  it  may  be  answered  tliat  in  many  cases  it  is 
#  extremely  difficult  to  distinguish  a  mere  nonfeasance 
from  a  misfeasance ;  as  in  the  particular  case  now  before 
us,  where  the  contract  stated  in  the  declaration  on  the 
part  of  the  broker  is,  in  substance,  to  deliver  the  goods 
of  the  plaintiffs  to  the  purchaser  on  pajnnent  of  the 
price  in  ready  money,  and  where,  if  the  broker  delivers 
without  receiving  the  price,  the  breach  of  his  direct 
undertaking  is  as  much  a  wrongful  act  done  by  him^  that 
is  a  misfeasance,  as  it  is  a  nonfeasance,  the  distinction  be- 
tween the  two  being,  in  that  case,  very  fine  and  scarcely 
perceptible.  But,  further,  the  action  of  case  upon  tortvery 
frequently  occurs  where  there  is  a  simple  nonperform- 
ance of  the  contract,  as  in  the  ordinary  instance  of  case 
against  ship  owners,  simply,  for  not  safely  and  securely 
delivering  goods  according  to  their  bill  of  lading;  and 
as  in  the  case  of  Coggs  v.  Bernard  {a\  where  an  under- 
taking is  stated  in  the  declaration  as  the  ground  of  ac- 
.  *.  tion :  and,  to  give  no  further  instance,  the  case  of  Mar- 
zetti  V.  WiUiams  (6),  where  the  decision,  that  the  plaintifi' 
was  entitled  to  nominal  damages  without  proof  of  any 
actual  damage,  rests  entirely  on  the  consideration  that 
the  action,  an  action  on  the  case,  was  founded  on  a  con- 
tract, not  on  a  general  duty  implied  by  law. 

The  principle  in  all  these  cases  would   seem  to  be 
,    that  the  contract  creates  a  duty,  and  the  neglect  to  per- 
form that  duty,  or  the  nonfeasance,  is  a  ground  of  action 
upon  a  tort. 

(a)  2  Ld.  lU^HU  909.  (6)  I  B.  1^  Ad.  415. 
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As  to  the  second  objection,  we  cannot  but  think  the  Queen*t  Bench. 

duty,  upon  the  breach  of  which  this  action  is  founded, '.   . 

arises  by  necessary  inference  from  the  terms  of  the  con-  Boormam 
tract  between  the  plaintiffs  and  the  defendant  as  set  Browh. 
forth  in  the  declaration.  The  defendant  is  there  stated 
to  have  been  retained  by  the  plaintiffs  as  their  broker  to 
sell  certain  goods,  and  to  deliver  the  same  according 
to  the  terms  of  the  contract  to  such  person  as  should 
become  the  purchaser ;  and  the  declaration  thea  pro- 
ceeds to  allege  that  the  defendant,  as  such  broker, 
made  a  certain  contract  between  the  plaintiffs  and  one 
Peacock^  whereby  he  sold  to  Peacock^  and  Peacock  pur- 
chased of  the  plaintiffs,  the  oil  therein  mentioned,  at 
certain  times  of  delivery,  the  amount  of  each  parcel  to  be 
paid  for  Jivm  delivery  in  ready  money :  and,  coupling 
together  the  terms  of  the  particular  contract  made  by 
the  defendant  with  the  terms  of  the  defendant's  retainer 
by  the  plaintiffs,  we  think  it  amounts  to  an  express  con- 
tract on  the  part  of  the  defendant  to  deliver  what  he 
sold  on  the  payment  of  ready  money  only ;  and  that  the 
duty  of  the  broker  arose  from  this  express  contract  so 
stated  in  the  declaration,  and  not  simply  from  his 
character  of  broker,  which  the  Court  of  Queen's  Bench 
appears  to  have  considered  to  be  the  meaning  of  the 
declaration. 

We  therefore  think  the  plaintiffs  are  entided  to  the 
judgment  of  the  Court  in  their  favour. 

Judgment  reversed. 
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June  21  St 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

The  Queen,  on  the  Prosecution  of  the  Trustees 
of  the  AIanchester,  Oldham  and  Auster- 
LANDS  Turnpike  Roads,  against  The  Man- 
chester and  Leeds  Railway  Company. 

lyTANDAMUS  to  the  above  company,  incorporated 
and  invested  with  certain  powers  by  stat,  6  &  7 
JV.  4.  c.  cxi.,  local  and  personal,  public,  ^^  for  making 
a  railway  from  Manchester  to  LeedsJ*  The  writ  re- 
cited this  act  (parts  of  sects.  1  and  3),  and  also  sects.  2 
and  38  of  stat.  7  W^.  4.  &  I  Vict.  c.  xxiv.,  local  and 
for  enabling  the  Manchester  and  Leeds 
railway  company  to  vary  the  line  of  such  railway, 
and  for  amending  and  enlarging  the  powers  and  pro- 
visions of  the  act  relating  thereto."  Sect.  2  empowers 
them  to  vary  the  line ;  and,  by  sect.  38,  after  reciting 
that  "  the  new  line  of  the  said  railway  will  cross  the 
turnpike  road  leading  from  Oldham  to  Rochdale  at  a 
different  place  from  that  specified  in  the  said  recited 


Where  a  statute 
authorises  a 
company  to 
alter  turnpike 
roads,  but  not 
to  lower  any 
such  road  unless 
they  lower  its 
whole  breadth, 
and  they,  in 
executing  such 

alteration,  have    personal,  Dublic, 
lowered  a  turn- 
pike road  in 
the  carriage 
way  only, 
leaving  the 
footpaths  at 
their  former 
level,  where- 
upon a  man- 
damus issues, 
requiring  them 
to  lower  ac- 
cording to  the 
statute : 

Held,  by  the  act,  and  near  to  the  new  branch  of  the  Rochdale  Canal 

Courts  of 

Queen*s  Bench 

and  Exchequer  Chamber,  not  a  good  return,  that  the  carriage  and  footways,  as  they  now 

exist,  are  more  convenient  to  the  public  and  to  the  occupiers  of  the  houses  beside  and 

near  the  road  than  if  lowered  as  the  writ  requires. 

And,  where,  on  traverse  of  such  return,  and  issue  thereon,  a  jury  had  found  that  the  road, 
as  then  existing,  was  more  convenient  &c.,  the  Court  of  Queen's  Bench  awarded  a  peremp- 
tory mandamus  non  obstante  veredicto,  and  refused  to  put  the  prosecutors  to  seek  their 
remedy  by  indictment. 

Judgment  having  been  given  in  B.  R.  that  such  peremptory  mandamus  should  issue, 
and  tlie  prosecutors  recover  their  costs,  the  Court  of  Exchequer  Chamber  (before  stat. 
G  &  7  Vict,  c.  67. )  ''cviewed  such  judgment  on  writ  of  error,  and  reversed  it,  difiering  from 
tlie  Court  below  on  the  construction  of  the  local  act. 
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The  QuEXK 
▼• 

The 

Manchester 

and  Leeds 

lUulway 

Company. 


in  the  parish  of  Rochdale^  where  the  said  turnpike  road  QueerCt  Bench. 

1842. 
is  nearly  on  a  level,  and  it  will  be  necessary  to  lower   '__ 

the  bed  of  the  said  turnpike  road  at  the  place  where 
the  said  railway  will  cross  the  same,  in  order  to  maintain 
a  proper  level  in  the  line  of  the  said  railway,  and  to 
allow  of  a  sufficient  space  under  the  bridge  whereon 
the  said  railway  is  to  be  carried  across  the  said  turnpike 
road  for  the  passage  of  coaches,  waggons,  and  other 
carriages  along  the  said  road,  and  it  is  expedient  that 
provision  should  be  made  for  preserving  a  proper  level 
in  the  line  of  the  said  turnpike  road : "  it  is  enacted 
**  that  it  shall  not  be  lawful  for  the  said  company  to 
carry  the  line  of  the  said  railway,  or  to  make  the  same 
across  the  said  road,  unless  the  same  shall  be  carried 
and  made  at  their  own  expense  over  the  said  road,  by 
means  of  a  bridge  of  the  width  of  thirty  feet  at  the  least, 
for  the  purpose  of  forming  a  clear  carriage  road  of 
twenty  four  feet  wide,  and  a  footpath  of  six  feet  wide, 
exclusive  of  the  pillars  or  piers  which  may  be  placed 
between  the  footpath  and  the  carriage  road,  and  of  the 
height  of  eighteen  feet  at  least  from  the  surface  of  the 
said  road,  to  the  under  side  of  the  said  bridge,  so  as 
to  leave  a  clear  and  uninterrupted  headway  under  the 
said  bridge  of  eighteen  feet  at  the  least,  and  the  said 
bridge  on  the  under  side  thereof  shall  be  made  horizon- 
tal and  not  arched,  for  the  whole  space  of  twenty  four 
feet  wide  at  the  least  over  the  said  carriage  road,  and  in 
case  it  shall  be  expedient  to  lower  the  surface  of  the  said 
road,  for  the  purposes  aforesaid,  then  it  shall  not  be  lawful 
for  the  said  company  to  lower  or  alter  the  present  bed  of 
the  said  road,  unless  the  same  shall  be  lowered  at  their 
own  expense  on  both  sides  of  such  bridge  so  that  when 
the  alteration  shall  be  completed,  the  ascent  on  the  said 
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road  southwardly  from  the  said  bridge,  so  far  as  the 
alterations  therein  shall  extend,  shall  not  exceed  one 
foot  in  height  for  every  fifty  feet  in  length,  and  so  that 
the  ascent  of  tlie  said  road  northwardly  from  the  said 
bridge  shall  not  exceed  one  foot  in  every  100  feet  on 
any  part  of  the  said  road  so  to  be  made  or  altered,  and 
the  said  company  shall  at  their  own  expense  make  all 
new  fences,  drains  and  works,  and  alter  all  existing 
ones  and  relay  and  reform  the  said  road,  and  perform 
all  other  matters  and  things  that  may  be  rendered  ne- 
cessary for  the  forming  of  the  said  railway,"  &c.  The 
writ  tlien  stated  that  the  defendants  had  built  such 
bridge  or  viaduct,  and  had  excavated  and  lowered  the 
said  road  underneath  it  for  the  purpose  of  affording  a 
passage  with  a  requisite  headway  for  carriages  under 
the  same,  for  the  distance  of  236  yards  northwardly 
from  the  said  bridge,  and  201  yards  southwardly :  that 
the  road,  before  such  excavation,  was  of  the  breadth  of 
forty  two  feet  throughout ;  and  that  defendants,  in  their 
excavations,  had  in  no  part  lowered  and  excavated  the 
said  road  to  its  former  breadth  of  forty  two  feet,  but  to 
the  breadth  of  thirty  five  feet  only,  northwardly,  and 
twenty  four  feet  southwardly,  and  had  commenced 
building  walls  along  the  sides  of  the  road  so  lowered^ 
&c.,  without  having  made  and  excavated  it  to  its  former 
and  proper  width :  and  that  defendants  had  not  re- 
formed the  said  road  in  a  proper  and  substantial  man- 
ner, 3cc«  And  the  writ  (after  stating  a  demand  by  the 
road  trustees,  and  refusal)  commanded  the  defendants 
to  make  and  excavate  the  said  road  on  both  sides  of  the 
said  bridge  or  viaduct,  for  so  far  in  length  as  the  ex« 
cavations  thereof  by  them  extended,  the  whole  width  of 
forty  two  feet,  and  to  make  such  alterations  in  their 
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works  then  executed  as  might  be  requisite  for  making   Queen'i  Bendi, 

and  effecting  such  excavations  as  aforesaid,  and  to  re-  ' 

form  the  said  road  in  a  proper  and  substantial  manner, 
according  to  the  act ;  or  to  shew  cause  &c. 

The  letum  set  forth  sect.  94  of  stat.  6  &  7  ^.  r.  cxi., 
which  gave  power  to  the  company  to  enter  lands,  and 
carry  on  various  works  specified,  '^  and  to  do  and  exe- 
cute all  other  matters  and  things  necessary  or  convenient 
for  constructing,  maintaining,  altering,  or  repairing,  and 
using  the  said  railway,  and  the  other  works  by  this  act 
authorized ;  they,  the  said  company,  their  deputies,  con- 
tractors, agents,  servants,  and  workmen,  doing  as  little 
damage  as  may  be  in  the  execution  of  the  several  powers 
to  them  hereby  granted,"  and  making  full  satisfaction 
&c.  {a).  Also  sect.  1  of  stat.  7  ^«  4.  &  1  Vict.  c.  xxiv., 
which  extends  the  powers,  authorities,  regulations,  &c.> 
of  the  former  act  to  this  act,  except  as  they  are  hereby 
repealed,  3cc.  The  return  then  stated,  in  substance, 
that  the  defendants  had  lowered  the  road  underneath 
the  said  bridge  for  affording  a  passage  with  requisite 
headway  &c.,  making  the  ascent  northwardly  and  south- 
wardly as  required  by  the  act  of  7  fF.  4.  &  1  Vict. 
That  the  Oldham  turnpike  road,  in  the  writ  mentioned, 
did  not  before  the  excavation  exceed  forty  two  feet  in 
width  including  footpaths  on  the  east  and  west  sides : 
that  defendants  had  lowered  and  excavated  the  carriage 
road  to  its  full  former  breadth  northward  and  southward 
from  the  bridge  (thirty  feet  three  inches  to  thirty  six  feet), 
but  had  left  the  footpaths  on  each  side  of  the  road  at 
their  former  height  and  level,  and  as  they  existed  before 


(a)  On  the  part  of  the  Crown,  reference  was  also  made  in  argument 
to  sect.  97,  which  will  be  found  in  p.  544,  post. 
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the  excavation  commenced :  that  they  had  reformed  the 
road  ui  a  proper  and  substantial  manner,  && :  ^'  that  the 
said  carriage  road  and  footpaths  respectively,  as  now 
made  and  completed,  and  as  they  now  exist,  are  more 
commodious  and  convenient  to  the  public  and  the  inhabi- 
tants and  occupiers ''  of  the  messuages  &c.  beside  and 
near  to  the  said  road  ^^  than  the  same  would  be  if  the 
same  were  excavated  and  lowered  to  the  full  breadth  of 
forty  two  feet  as  required  by  the  said  writ"  And  that 
defendants  have  fully  complied  with  the  acts  of  par- 
liament as  to  the  making  of  the  alterations  and  excava- 
tions in  the  said  road  and  reforming  the  same  &c^ 
doing  as  litde  damage  as  may  be  in  the  execution  of  the 
powers  for  those  purposes  granted,  &c.  (Some  other 
matters  were  returned,  which  it  is  not  thought  necessary 
to  state.)     And  for  these  reasons  &c. 

The  replication  tendered  several  issues,  of  which  the 
following  only  are  material.  2  and  S.  That  the  defend- 
ants have  not  lowered  or  excavated  the  carriage  road 
to  its  full  former  breadth,  northward  or  southward  of 
the  bridge,  in  manner  and  form,  &c.  12.  That  the 
company  have  not  reformed  the  road  in  a  proper  and 
substantial  manner  &c.,  in  manner  and  form  &c.  1 3.  That 
the  said  carriage  road  and  footpaths,  as  made  and  com- 
pleted by  the  said  company,  and  as  they  now  exist,  are 
not  more  commodious  and  convenient  to  the  public  &C., 
in  manner  and  form  &c.;  but,  on  the  contrary,  are  much 
less  commodious  &c.  14.  That  the  company  have  not 
fully  complied  with  the  said  acts  &c.,  as  to  the  making 
of  the  said  alterations  and  excavations  in  and  the  re- 
forming of  the  said  road  in  manner  &c.  Issues  being 
joined,  the  return  was  tried  before  Bol/e  B.,  at  the 
Liverpool  Summer  assizes,   1840,  when  a  verdict  was 


VL  VICTORIA.  S3S 

found  for  the  defendants  on  the  10th  (tf),  11th  (a),  ISth  Queen't  Bendi. 

1842 
and  15th  (a)  issues ;  also  on  the  12th  and  14th,  with  an  * 

exception,  not  material  here,  as  to  drains :  and  for  the     '^^  Qoiem 

Crown  on  the  other  issues.     And  the  jury  assessed  the         The 

ILklfCHXCTKR 

damages  of  the  prosecutors  at  I5.,  and  their  costs  at  40s.     and  Lxm 

Railway 

Cross  rules  for  judgment,  non  obstante  veredicto,      Company, 
were  obtained  in  the  ensuing  term,  and  were  set  down 
in  the  Crown  paper  for  argument     The  case  was  ar- 
gued in  Trinity  term,  1841  (£}. 

Sir  W.  W.  FoUettj  Cress(DeUj  R.  C  Hildyardj  and 
TomUnsotiy  for  the  defendants.  Assuming  that  the  de- 
fendants have  not  done  what  stat.  7  ^.  4.  &  1  Vict. 
r.  xxiv.  5.  38.  requires,  still  it  is  found  **  that  the  said 
carriage  road  and  footpaths,  as  made  and  completed  by 
the  said  company,  and  as  they  exist  as  in  the  said  return 
above  mentioned,  are  more  commodious  and  convenient 
to  the  public,  and  the  inhabitants  and  occupiers  of  the 
said  messuages  *'  8cc.,  "  respectively,  than  the  same 
would  be  if  the  same  were  excavated  and  lowered  to 
the  full  former  breadth  of  forty  two  feet,  as  required  by 
the  said  writ,  in  manner  and  form  as  in  the  said  return 
alleged."  The  Court  will  not  issue  a  peremptory 
mandamus  to  make  the  road  less  convenient  to  tiie 
public  than  it  is.  "  A  peremptory  mandamus  is  not  a 
judicial  writ,  founded  upon  a  record,  but  a  mandatory 
writ,  which  the  Court  grants  when  they  are  satisfied  of 
•the  parties'  right :"  Com.  Dig.  Mandamus^  (D  6.).  The 
granting  it  is  discretionary;  and  the  Court  need  not 
award  it,  even  when  the  return  is  insufficient,  if  it  ap- 
pear that  the  writ  would  not  have  any  useful  effect: 

(a)  No  point  material  to  tlie  report  arose  on  this  finding. 
(6)  June  2d.     Before  Lord  Denman  C.  J.,  Patteson,   WiUiamSf  and 
Coleridge  Js.  • 
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*__  gulating  railways,"  enacts  (sect  1 1 )  that  the  Board  of 


The  QuEiw     Trade  may  direct  prosecutions  when  it  shall  appear  to 


▼, 


The  them  that  the  provisions  of  the  several  acts  of  parliament 
and  LssDs  regulating  any  railway  company  have  not  been  com- 
Compwy.  plied  with,  <*  and  that  it  would  be  for  the  public  ad- 
vantage that  the  due  performance  of  the  same  should  be 
enforced:"  thus  implying  that  they  ought  not  to  be 
enforced  where  it  would  not  be  advantageous  to  the 
public  The  prosecutors  may  proceed  by  indictment 
if  they  think  it  expedient :  the  objection  raised  in  Rex 
v.  Tie  Severn  and  Wye  Railvxy  Company  (i),  that  an 
indictment  would  not  secure  the  object,  for  which  a 
mandamus  was  prayed,  of  reinstating  the  road,  would 
not  apply  here,  if  the  public  are  entitled  to  a  carriage 
road  of  the  width  contended  for.  {^Patteson  J.  I  do  not 
see  what  the  form  of  indictment  could  be  in  this  case. 
Lord  Denman  C.  J.  It  might  be  difficult  to  indict  for 
making  the  road  more  convenient.  If  the  public  have 
a  right  to  what  the  act  gives,  I  do  not  see  how  we  can 
substitute  the  opinion  of  a  jury  for  the  legislative 
regulation.] 

(The  arguments  on  the  obligation  to  excavate  to  the 
full  width,  turning  entirely  on  the  words  of  the  local 
act,  are  omitted.) 

Sir  J.  Campbell^  Attorney  General,  Kelly  and  Starkic^ 
contra.  If  the  legislature  had  intended  to  make  the 
jury  judges  of  the  width  to  be  required,  they  would 
have  said  that  the  former  width  might  be  reduced  pro- 
vided the  road  were  made  as  commodious  to  the  public 
as  it  was  before.  The  London  and  Birmingham  railway 
act,  S  &  4  IV.  4.  r.  xxxvi.,  local  and  personal,  public, 

SB.i  Aid,  731.  (A)  2  B.  i  Aid.  646. 
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had  a  clause  of  this  kind,  sect  67)  which  was  under   QMemU  Bench. 
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consideration  in  Regina  v.  The  London  and  Birming^ * 

ttam  Uailway  Company  {a) :    but   the   balance  of  con-     The  Qoxxk 
venience  to  the  public  from  different  causes  cannot  be  The 

satisfactorily  leu  to  a  jury.  [Lord  Denman  C.  J.  I  and  Lbkm 
asked  the  jury  there  whether  they  had  any  doubt  that  Compeny. 
contracting  a  road  made  it  less  convenient.]  A  jury 
might  be  disposed  to  take  into  consideration  some  par- 
tial convenience,  which  would  be  no  answer  if  the  rights 
of  the  public  in  general  were  interfered  with ;  Rex 
V.  Eussell{b),  judgment  of  Lord  Tenterden;  Rex  v. 
Ward  {c).  The  argument  that  a  mandamus  ought 
not  to  go  because  the  prosecutors  might  indict,  was 
urged  in  Regina  v.  The  Bristol  Dock  Company  (d) ; 
but  the  Court  said :  "  We  think,  even  if  such  an 
objection  did  not  come  too  late  after  the  writ  had 
issued,  that  it  is  entitled  to  no  weight.  Those  who 
obtain  an  act  of  parliament  for  exeouting  great  public 
works  are  bound  to  fulfil  all  the  duties  thereby  thrown 
upon  them,  and  may  be  called  upon  by  this  Court  so 
lo  do.  If  this  breach  of  contract  causes  a  public 
nuisance  also,  that  cannot  dispense  with  the  necessity 
of  a  specific  performance  of  the  obligation  contracted 
by  them." 

Cur.  adv.  xmlt. 

Lord  Denman  C.  J.,  in  the  ensuing  vacation 
{June  14th),  delivered  the  judgment  of  the  Court. 

This  question  comes  before  us  upon  a  return  to  a 
mandamus  directing  the  Manchester  and  Leeds  Railway 
Company  to  excavate  a  certain  part  of  the  Oldham  and 

(a)  1  RaUway  Ca.  317.  (6)  6  i?.  fr  C  566, 

(c)  4A.^E,  384.  (d)  2  Q.  B,  64. 

N  N   3 


£36 


Q.  B.    TRINITY  VACATION, 


Foluwu  IIL 
1842. 

Tbe  QoKXN 

V. 

The 

Mamchsstui 

tod  Lsxos 

Riulway 

ComiMuiy. 


Rochdale  tnrnpike  road,  taken  by  them  to  complete  their 
said  railway,  to  the  whole  breadth  of  the  old  road.  From 
the  mandamus  and  return  it  appears  that  the  said  OUf' 
ham  and  Rockdale  turnpike  road  was,  at  the  place  where 
the  said  railway  crosses  the  same,  of  the  breadth  of 
forty  two  feet,  viz.  thirty  six  carriage  and  six  feet  foot 
way :  and  further  that,  by  stat.  7  ^  4.  &  1  Vict, 
c.  xxiv.  5.  88.,  the  said  company  were  to  construct  the 
bridge,  by  which  the  road  was  to  be  crossed,  of  the  width 
of  thirty  feet  at  the  least,  and  also,  as  the  road  was  to  be 
curved,  that  the  same  should  be  done  so  that  the  ascent 
from  the  bridge  should  not  exceed  the  specified  amount. 
The  bridge  has  been  constructed  of  a  width  exceeding 
the  directions  of  the  act;  and  the  roacfhas  been  exca- 
vated on  each  side  of  it,  but  not  to  the  whole  extent  of 
its  ancient  width. 

Upon  the  said  return  various  facts  were  traversed; 
and  issues  thereon  raised  have  been  found  by  the  jury. 

Those  upon  which  reliance  is  chiefly  placed  on  behalf 
of  the  prosecution  are  the  second  and  third,  wherein  it 
is  found  that  the  said  company  have  not  lowered  or  ex- 
cavated the  said  carriage  road  to  the  ftM  farmer  breadth 
of  the  said  carriage  road :  and,  upon  the  part  of  the 
defendants,  the  twelfth  and  thirteenth  issues  are  relied 
on,  upon  which  the  jury  have  found  that  the  company 
have  reformed  the  said  road  in  a  proper  manner,  except 
as  to  the  drains,  and  that  the  road  as  it  now  is  is  more 
commodious  and  convenient  than  if  lowered  or  excavated 
to  the  full  former  breadth  of  forty  two  feet  And  the 
question  resolves  itself  into  this,  whether  the  excavation 
or  lowering  of  the  road  should  be  extended  to  the  whole 
original  breadth  of  forty  two  feet,  or  whether  what  has 
been  done,  which  by  the  return  appears  to  fall  short  of 
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satisfy  the  provisions  of  the  act     On  the  one  side  it  has  . 

been  contended  that  (as  is  true)  there  is  no  express     TheQuMM 

provision  upon  the  subject;  some  discretion  is  neces-  ^^ 

sarily  left  to  the  company ;  and  that  the  finding  of  the     ^d  hm>s 
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jury  npon  the  thirteenth  issue,  to  which  we  have  ad-  Company, 
verted,  shews  that  such  discretion  has  been  fairly  and 
beneficially  exercised.  On  the  other  it  has  been  ar- 
gued that,  as  no  width  is  specified  except  so  far  as  the 
bridge  itself  is  concerned,  it  follows  that,  as  to  the  rest, 
the  road,  after  the  excavation  or  lowering  rendered 
necessary  for  the  purposes  of  the  company,  should  re- 
main of  its  original  width,  and  that  the  abridgment  of 
the  width  (where  intended)  being  expressed  is  in  favour 
of  the  latter  construction.  It  follows,  therefore,  that  we 
are  called  upon  to  put  an  interpretation  upon  the  clause 
of  the  act  itself.  That  clause  (7  W^  4.  &  1  VicL  c.xxiv. 
5.  S8.)  authorises  the  company  to  make  the  new  line  of 
their  railway  across  the  road  in  question,  and  prescribes 
the  terms  and  conditions  upon  which  they  are  permitted 
to  do  so.  It  is  declared  to  be  "  expedient  that  pro- 
vision should  be  made  for  preserving  a  proper  level  in 
the  line  of  the  said  turnpike  road;^^  and  further  that,  in 
case  it  shall  be  necessary  to  lower  the  surface  of  the  said 
road  for  the  purposes  aforesaid,  it  shall  not  be  lawful 
for  the  company  to  lower  or  alter  the  bed  of  the  said 
road  except  upon  the  terms  specified.  Those  terms 
are,  that  the  same  shall  be  lowered  on  both  sides  of  the 
said  bridge  (the  bridge  prescribed)  with  a  certain  ascent 
each  way.  It  is  observable,  therefore,  that,  wherever  in 
this  clause  the  road  is  mentioned,  and  more  particularly 
in  the  clause  last  cited,  the  ivhole  road,  and  not  any  part 
of  it,  is  spoken  of;  and  the  road  is  to  be  lowered  on  both 
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sides  of  the  bridge  to  its  full  width,  for  none  other  than 
that  is  alluded  to.  We  must  also  observe  that  through- 
out the  clause  no  mention  is  made  of  lowering  the  road 
in  such  manner  as  to  render  the  same  *^  more  commo- 
dious and  convenient  to  the  public,"  so  as  to  supersede 
the  necessity  of  a  literal  compliance  with  the  terms  pre- 
scribed by  the  act  itself. 

We  cannot,  therefore,  consider  the  finding  of  the 
jury  upon  the  thirteenth  issue,  so  much  relied  upon  on 
behalf  of  the  defendants,  as  sufficient  to  dispense  with  a 
compliance  with  the  language  and  meaning  of  the  act« 

Judgment,  notwithstanding  the  verdict  &c.,  that 
a  peremptory  mandamus  issue.  And  that  the 
prosecutors  do  recover  against  the  defendants 
their  damages,  costs,  and  charges,  &c  (a). 


The  defendants  brought  a  writ  of  error  in  the  Ex- 
chequer Chamber,  assigning  as  a  cause  that  the  judgment 
ought  to  have  been  given  for  them,  with  costs,  notwith- 
standing the  verdict  on  the  issues  found  for  the  Crown. 

(a)  Judgment  wat  entered  'up  in  the  following  form.  *<  And  here- 
upon** &c,  "  becmuie  it  appears  to  the  laid  Court  here  that,  notwithstand- 
ing the  irerdict  found  for  the  said  Manchester  and  Leeds  railway  campany 
on  the  sereral  issues  tenthly,**  &c.,  *<  above  joined,  still  a  peremptory 
writ  of  mandamus  ought  to  issue  in  this  behalf  to  the  said  Manchester 
and  Leeds  railway  company :  Therefore  it  is  considered  and  adjudged  by 
the  said  Court  here  that  such  peremptory  writ  of  mandamus  do  issue  in 
this  behalf  to  the  said  Manchester  and  Zjceds  railway  company.  It  is 
further  considered  and  adjudged  that  the  said  trustees  do  recover  against 
the  said  Manchester  and  Leeds  railway  company  their  said  damages,  costs 
and  charges,  by  the  jurors  aforesaid  in  form  aforesaid  assessed,  and  also 
the  sum  of for  their  costs  and  charges  by  the  said  Court  here  ad- 
judged of  increase  to  the  said  trustees  and  with  their  assent,  according 
to  the  statutes  in  such  case  made  and  provided,  which  said  damages, 

costs  and  charges  amount  to :  and  the  Manchester  and  Leeds  railway 

company  in  mercy  **  &c. 
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The  prosecutors  joined  in  error ;  and  the  writ  of  error  was 
argued  in  this  vacation  (a)  by  Tomlinson  for  the  defend- 
ants below,  and  Starkie  for  the  Crown,  who  mentioned, 
besides  the  cases  cited  below,  Regina  v.  The  Birmingham 
and  GUmcesier  Railway  Company  {b).  In  addition  to 
the  argument  (which  it  is  not  thought  necessary  to 
report)  on  the  effect  of  the  local  acts  (c)  before  re- 
ferred to, 


QlueetCt  Bench. 
1842. 

The  Qunv 

The 

Manchistie 

and  Lsios 

Railway 

Compaoy. 


Starkie  contended  that  error  did  not  lie  on  the  award 
of  a  peremptory  mandamus ;  and  he  cited  Dean^  ^x. 
of  Dublin  v.  Dawgatt  (d);  Rex  v.  The  Dean  and  Chapter 
of  Trinity  Chapel^  in  Dublin  [e) ;  Ihe  Dean  and  Chapter 
of  Dublin  v.  The  King  {g) ;  Rex  v.  Hearle  (A) ;  Bishop 
of  St.  David!s  y.  Lucy  (i). 


Tomlinson,  in  reply.  If  the  Court  of  Queen's  Bench 
merely  award  a  peremptory  mandamus  on  the  return, 
or  hold  the  return  good,  error  does  not  lie,  because 
there  is  no  record.  Rex  v.  Hearle  (A),  in  this  Court, 
was  merely  a  decision  upon  the  return.  But  it  is  other- 
wise where  a  special  pleading  takes  place  on  the  return. 

(a)  June  SOtb.    Before  Tindai  C.  J.,  CoUman,  and  Maule  Jt.,  Porktp 
Aldenon^  and  Roffe  Bs. 
(6)  S  a.  B.  47. 

(c)  Reference  was  alio  made,  on  both  tides,  to  stat  2  &  S  Viet,  c.  It., 
local  and  peraoual,  public,  (<*  for  extending  and  for  altering  the  line  of 
the  Manchester  and  Leeds  railway,**  &c. ),  sect.  23,  which  empowers  the 
company,  with  the  consent  of  the  trustees  of  any  turnpike  road,  to  alter 
the  position  or  form  of  any  bridge  over  or  under  any  such  road  from  the 
position  &c.  required  by  former  acts  or  this  act,  "  provided  that  such 
alteration  shall  be  equally  or  more  convenient  to  the  public,**  and  that  the 
general  directions  of  the  said  acts  be  observed. 

(d)  1  P.  Wm$.  348.  (e)  8  Mod.  27. 

(g)  1  Bro,  P.  a  73.  (2d  ed.)  (A)  1  Sira.  625.  628. 

(0  1  Ld.  Ray.  539.  545. 
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This  appears  from  Dean^  S^c.  cf  Dublin  y.  Dctaogati  (a), 
and  from  the  argument  in  7%/r  Dean  and  Chapter 
of  Dublin  y.  The  King  (A).  It  was  observed  in  the 
latter  case  that  <*  here  were  no  costs  or  damages,  which 
the  party  was  adjudged  to  pay;  and  therefore  the  writ 
of  error  could  give  the  party  suing  it,  no  benefit  to  be 
restored  to  any  thing  which  he  had  lost."  Here  **  it  is 
considered"  that  the  prosecutors  recover  their  costs: 
so  &r,  at  least,  the  defendants  are  entitled  to  their  writ 
of  error ;  and,  if  the  judgment  is  reversed  as  to  costs, 
either  it  will  follow  that  the  whole  must  be  reversed,  or 
the  Court  below  will  have  to  deal  with  the  writ  as  they 
in  their  discretion  may  think  fit  after  such  reversal.  In 
a  matter  of  temporary  urgency  it  may  often  be  necessary 
for  the  Court  to  grant  a  peremptory  mandamus  without 
waiting  the  result  of  a  writ  of  error;  but  it  does  not 
follow  that  error  cannot  in  any  such  case  be  brought  (c). 

Cur.  adv.  vuU. 


TiNDAL  C.  J.  now  delivered  the  judgment  of  the 
Court.  After  stating  the  object  of  the  mandamus,  the 
material  facts  of  the  case,  and  the  finding  of  the  jury, 
his  Lordship  proceeded  as  follows. 

Upon  this  state  of  facts  the  main  question  in  tlie  case 
arose,  viz.  whether  the  company  were  bound  by  the  act 
of  parliament  referred  to  in  the  return  to  excavate  the 
road  to  the  full  width  of  the  former  road.  On  the  part 
of  the  prosecutors  it  was  contended  that  not  only  the 
carriage  road  but  the  footpath  also  ought  to  be  exca- 
vated to  the  full  former  width  of  the  road:  and  the 

(o)  1  p.  Wms.  348.  (6)  1  Bro.  P.  C.  73.  (2d  ed.) 

(c)  The  Court  of  Error  did  not  specifically  notice  the  question  whether 
error  would  lie  or  not,  though  they  disposed  of  it  by  rerersing  the  judg- 
ment    See  now  sUt  6  &  7  Vict,  c  67.  i,  2. 


VI.  VICTORIA. 


541 


The  QusiK 

V. 

The 

Mamchxhtbr 

and  Lecds 

Railway 

Company. 


judgment  of  the  Queen's  Bench  is  in  conformity  there-  Queen's  Bench. 

1842 
with.     The  question,  so  far  as  this  point  is  concerned,  * 

appears  to  be  whether  the  expression  in  the  thirty  eighth 
section  of  stat.  7  W^.  4.  &  1  Fief.  c.  xxlv,,  "  the  bed  of  the 
said  turnpike  road,"  is  confined  to  that  part  of  the  rond 
which  in  another  part  of  the  same  section  is  called  the 
carriage  road,  or  whether  it  comprises  not  only  the  car- 
riage road  but  the  footpath  also.  And  we  are  of  opinion 
that,  looking  to  the  object  and  purpose  for  which  the 
bed  of  the  turnpike  road  is  directed  to  be  lowered,  the 
statute  intends  no  more  by  that  expression  than  the  car- 
riage road.  That  purpose  is  to  enable  carriages  to  pass 
with  perfect  safety  by  giving  them  a  clear  and  uninter- 
nipted  headway  of  eighteen  feet  at  the  least  under  the 
bridge;  an  object  that  is  perfectly  attainable  without 
making,  and  is  wholly  independent  of,  a  corresponding 
alteration  in  the  level  of  the  footway. 

But  a  further  question  remains:  and  it  was  urged  that, 
however  the  case  may  be  with  respect  to  the  footway,  the 
carriage  road  ought  at  all  events  to  be  lowered  to  the  full 
width  of  the  former  carriage  road,  which  is  found  by  the 
jury  not  to  have  been  done.  If  the  section  just  referred 
to  had  contained  any  express  enactment  to  that  effect,  it 
could  not  be  contended  that  the  superior  convenience 
to  the  public  of  the  road  as  made  would  furnish  an  ex- 
cuse for  a  deviation  from  the  express  enactment  of  the 
statute;  but  it  is  admitted  that  there  is  no  express  pro- 
vision to  this  effect;  nor  does  it  appear  to  us  that  there 
is  any  sufficient  ground  for  holding  that  such  a  provi- 
sion is  to  be  implied ;  the  expression,  *^  unless  the  same 
shall  be  lowered  at  their  own  expense  on  both  sides  of 
such  bridge,"  upon  which  the  Court  of  Queen's  Bench 
appears  to  have  placed  some  reliance  as  tending  to  shew 
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that  the  whole  road  was  included,  appearing  to  us  to 
apply,  not  to  the  right  hand  side  and  the  left  hand  side 
of  the  bridge  as  a  person  passes  under  it,  but  to  the 
part  of  the  road  lowered  as  it  descends  to  the  bridge  on 
one  side  and  ascends  from  it  on  the  other. 

The  company  are  undoubtedly  bound,  in  making  their 
alteration,  to  make  it  in  the  manner  most  convenient  to 
the  public.  This  is  required,  not  only  by  the  nature  of 
the  powers  confided  to  them,  but  by  the  express  condi- 
tion annexed  to  the  exercise  of  those  powers  by  the 
statute  6  &  7  fF.  4.  c.  cxi.  s.  94.  That  statute  authorises 
them  amongst  other  things  to  raise  or  sink  any  roads 
or  ways,  and  to  do  and  execute  all  other  matters  and 
things  necessary  or  convenient  for  constructing  the  rail- 
way and  works,  doing  as  little  damage  as  may  be  in  the 
execution  of  the  several  powers  granted  to  them :  and 
by  the  subsequent  statute  7  ^f^  4.  &  I  Vict.  c.xxW.  $.  1. 
those  powers  are  continued,  and  rendered  applicable  to 
alfthe  objects  of  the  latter  act;  but,  subject  to  this  restric- 
tion, of  consulting  as  far  as  possible  public  and  private 
convenience,  we  see  no  sufficient  reason  for  implying 
any  condition  not  expressly  required  by  the  terms  of 
the  thirty-eighth  section.  As  to  any  argument  arising 
from  a  notion  of  inconvenience  from  the  mode  in  which 
the  works  have  been  performed,  that  matter  is  con- 
cluded by  the  finding  of  the  jury,  which  is  full  and  ex- 
plicit on  the  point  (The  subsequent  part  of  his  Lord- 
ship's judgment,  which  relates  to  the  finding  of  the  jury 
as  to  drains,  is  omitted.  The  Court  of  Error  held  that 
this  part  of  the  verdict  could  not  affect  the  case). 

Upon  the  whole,  therefore,  we  think  the  judgment  of 
the  Court  of  Queen's  Bench  ought  to  be  reversed. 

Judgment  reversed. 


VI.  VICTORU.  543 

Queen*t  Bench, 
1842. 


was  found 
necessary  to 


The  Queen  against  Scott  and  Others.         ^^'tfs'i. 

TNDICTMENIT  for  a  nuisance  by  unlawfully  placing  Tiie  Manduattr 

rubbish  and  stones,  and  erecting  a  wall,  on  a  public  way  Company 

highway  in  the  township  of  Rastrick  in  the  parish  of  powered  by 

Halifax,   Yorkshire,   and   keeping  and   continuing  the  7*^^.4.  c.cxL) 

rubbish  &c.  so  placed  and  the  wall  so  erected.     There  ^^^/J^ 

were   three  other  counts,  which  it  is  not  material  to  public  or  pri- 
vate roads,  for 
Slate.     On  the  trial,  before  Maide  J.,  at  the  York  Spring  the  purposes  of 

their  under- 

assizes,  1841,  it  appeared  that  the  prosecutor  was  the  taking,  doing 

as  little  damage 

surveyor  of  the  highways  of  the  township  of  Rastrick,  as  might  be : 
and  the  defendants  were  an  engineer  and  other  persons  quent  section 
acting  on  behalf  of  the  Manchester  and  Leeds  Railway  ^"il^^^er  k^^ 
Company,  under  stat.  6  &  7  ^.  4.  c.  cxi.,  local  and  per- 
sonal, public,  "  for  making  a  railway  from  Manchester  M^  ^^  power, 

to  LtCedsP  before  any  such 

road  should  be 

Sect  94  of  that  act  empowers  the  company,  for  the  cut  though  &c., 

,  1  •  1  make  a  good 

purposes  of  the  act,  to  make,  ^'  m,  under,  upon,  across,  and  sufficient 

or  over  any  lands  "  or  any  "  streets,  roads,"  &c.,  "  such  thereof*aTc<m- 

inclined  or  other  planes,"  &c.,   "  roads,   ways,"  &c.,  ^^-^^^ 

"  cuttings  and  fences ;  and  also  to  erect  and  construct  f^  *^.  ^  ^''' 

^  through,  or  as 

such  houses,"  &c.,  "  and  other  buildings,  engines,  ma-  ^<^^  ^f^^^o  « 

may  be, 

chinery,  apparatus,  and  other  works  and  conveniences,      The  Com- 
pany having 
obstructed  a 
public  road  without  making  a  new  one  equally  conyenient  or  as  nearly  so  as  might  be : 
Held,  that  they  were  indictable  for  a  nuisance  on  the  old  highway. 

The  company,  on  obstructing  the  old  highway,  made  a  branch  in  place  of  it,  less  con- 
venient in  some  respects  tlian  the  former  road ;  but,  from  the  nature  of  the  levels,  greater 
convenience  could  not  have  been  obtained  without  an  expense  very  disproportionate  to  the 
increase  of  accommodation.  The  Judge  left  it  to  the  jury  to  say  wheUier  the  company 
had  made  a  new  road  as  convenient  as  the  old,  or  as  nearly  so  as  might  be  ;  observing  that 
the  company  were  not  bound  to  make  it  absolutely  as  convenient  if  that  could  be  done 
only  by  a  very  disproportionate  and  unwarrantable  expenditure.     Verdict,  Guilty. 

On  motion  for  a  new  trial,  on  the  ground  that  such  finding,  under  the  circumstances, 
was  not  a  reasonable  application  of  the  statute. 

Held,  that  no  ground  appeared  for  disturbing  the  verdict. 
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to  divert,  and  to  raise  and  sink  roads,  &c.,  "  in  order  the 

The  QuiBN  more  conveniently  to  carry  the  same  over,  or  under,  or 
8coTT.  by  the  side  of  the  said  railway ;  '*  "  and  to  do  and  execute 
all  other  matters  and  things  necessary  or  convenient  ** 
&c.,  *'  doing  as  little  damage  **  &c.  {a) ;  and  making  sa- 
tisfaction to  persons  interested:  *^ subject  nevertheless 
to  such  provisions  and  restrictions  as  are  herein  men- 
tioned and  contained." 

Sect.  97  is  as  follows :  "  Provided  also,  and  be  it 
further  enacted,  that  in  all  cases  wherein,  in  the  ex- 
ercise of  any  of  the  powers  hereby  granted,  any  part  of 
any  carriage  or  horse  road,  or  foot  road,  railway,  or 
tramroad,  quay,  or  wharf,  either  public  or  private,  shall 
be  found  necessary  to  be  cut  through,  raised,  sunk, 
taken,  or  so  much  injured  as  to  be  impassable  or  incon- 
venient for  passengers  or  carriages,  or  for  the  trans- 
porting, carrying,  conveying,  landing,  shipping,  or  de- 
positing, of  any  goods  or  merchandise,  or  to  the  persons 
entitled  to  the  Use  thereof,  the  said  company  shall,  at 
their  own  expense,  before  any  such  road,  quay,  or 
wharf,  shall  be  so  cut  through,  raised,  sunk,  taken,  or 
injured  as  aforesaid,  cause  a  good  and  sufficient  carriage 
or  horse  road,  railway,  or  tram  road  (as  the  case  may 
require),  to  be  set  out  and  made  instead  thereof,  as  con- 
venient for  passengers  and  carriages,  or  for  the  trans- 
porting, carrying,  conveying,  landing,  shipping,  or  de- 
positing of  any  goods  or  merchandise,  as  the  road,  quay, 
or  wharf  to  be  cut  through,  raised,  sunk,  taken,  or  in- 
jured as  aforesaid,  or  as  near  thereto  as  may  be,  and 
shall  cause  the  same  to  be  put  into  good  and  substantial 

(a)  Seep.5di.anU. 
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order  and  condition,  where  the  former  road  cannot  be  Queen*t  Bench, 

more  easily  restored ;  and  where  the  road  cut  thraugh^  [__ 

raised,  sunk,  or  injured,  shall  be  a  turnpike  road,  the     The  Quken 
substituted  road,  if  temporary,  shall  be  set  out  and        Scon. 
made  as  aforesaid,  and  the  principal  road  shall  be  re- 
stored within  six  months  after  the  commencement  of  the 
operation/'     Then  follows  a  provbion  for  fencing  the 
railway  where  it  crosses  or  runs  near  a  turnpike  road. 

The  company,  when  making  their  railway,  stopped 
up  the  public  highway  mentioned  in  the  indictment, 
called  Goodier  Lantj  and  made  a  branch,  restoring  the 
communication  between  the  termini  formerly  connected 
by  that  lane,  but  by  a  different  line.  The  new  road  was 
stated  to  be  in  some  respects  more  convenient  to  the 
public  than  the  old,  but  in  others  less  so.  The  levels 
of  the  adjacent  land  made  it  impracticable  to  give  a 
more  convenient  line  consistently  with  the  regulations  of 
the  act,  unless  at  an  expense  which,  it  was  said,  would 
be  unreasonably  great,  and  quite  disproportioned  to  the 
benefit  which  would  accrue  from  it  to  any  part  of  the 
public. 

Maule  J.  directed  the  jury  to  find  a  verdict  of  Not 
Guilty,  if  they  thought  that  the  company  had  done  no 
more  damage  than  was  necessary,  and  had  made  the 
road  as  convenient  as  the  former  one,  or  as  nearly  so  as 
might  be:  intimating,  as  his  own  opinion,  that  the 
road  made  by  the  company  could  not  be  deemed  ab* 
solutely  as  convenient,  even  after  allowing  for  the 
advantages  which  the  public  might  have  gained  from 
it.  But  he  stated  that  the  company  were  not,  in 
his  opinion,  bound  to  lay  out  enormous  sums  of  money 
to  procure  a  slight  accommodation  to  some  persons; 
and  that  the  proper  rule  seemed  to  be,  that,  if  they 
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could  not  make  the  road  as  convenient  as  before  with- 
out a  very  disproportionate  and  unwarrautable  expen- 
diture^ they  should  make  it  as  nearly  so  as  they,  could. 
And  he  left  it  to  them  to  say  whetlier  the  new  road  was  as 
convenient  as  before^  or,  ifnoti  as  nearly  so  as  it  might  be. 
The  jury  found  a  verdict  of  Guilty  on  two  counts  (includ- 
ing that  first  mentioned)}  and  Not  Guilty  on  the  others. 


Cresswell,  in  Easter  term,  1841,  moved  for  a  new 
trial,  on  the  grounds  that,  as  to  some  of  the  defendants, 
there  was  no  case  for  the  jury,  and  that,  upon  the  whole 
evidence,  the  verdict  was  not  justifiable  on  the  principles 
laid  down  by  the  learned  Judge.  He  also  contended 
that  an  indictment  would  not  lie,  because  the  act 
charged  was  one  which  the  statute  permitted^,  and  the 
only  ground  of  complaint  was  a  neglect  to  fulfil  the 
condition  on  which  the  doing  of  that  act  was  allowed. 
He  argued,  that  an  injunction  might  have  issued  to 
prevent  the  execution  of  the  work,  or  a  mandamus  to 
fulfil  the  requisitions  of  the  statute ;  but  that  no  nuisance 
had  been  committed.  The  Court  granted  a  rule  nisi. 
In  last  Trinity  term  (a), 


Sir  F.  PoUockj  Attorney  General,  Atcherley  Serjt, 
Joseph  Addison  and  W.  H.  Watson  shewed  cause.  The 
law  was  laid  down  clearly  by  the  learned  Judge :  and  the 
jury  have  applied  it  to  the  facts,  and  found  4  proper 
verdict.  It  is  contended  that  a  mandamus  might  have 
issued ;  but,  if  that  be  so,  it  does  not  follow  that  an  in- 
dictment will  not  lie  also.  And,  if  a  mandamus  had 
gone,  to  make  a  road  as  convenient  as  the  former,  '<  or 

(a)  Jyme  4Ui.     Before  Lord  Denman  C.  J.9  Paiteson,  WiUiams^  and 
Coleridgfi  Js. 
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as  near  thereto  as  may  be,''  the  return  would  have  (hmtCt  Bench. 

1842. 
raised  precisely  the  question  which  was  tried  on  this  * 

indictment  On  general  principles  of  law,  the  company  '^^  Qwm* 
became  liable  for  a  nuisance  when  they  obstructed  an  Sean, 
ancient  highway :  the  statute,  however,  justified  them, 
provided  they  had  fulfilled  certain  conditions ;  but,  if 
those  had  not  been  fulfilled,  they  were  without  justi- 
fication. No  authority  has  been  cited  to  shew  that  such 
an  indictment  as  this  will  not  lie.  Bex  v.  The  Begenfs 
Canal  Company  {a)  proves,  on  the  contrary,  that,  if  a 
company  acting  on  statutory  powers  deviate  from  them, 
and  in  so  doing  obstruct  a  highway,  they  may  be  in- 
dicted. [  WiUiams  J.  mentioned  Rex  v.  Pease  (6).]  There 
the  local  act  gave  an  express  and  unqualified  protection. 
Here  the  protection  is  conditional,  and  the  company  have 
violated  the  condition.     It  is  as  if  no  statute  existed. 

Sir  W.  W.  FoUetU  Solicitor  General,  Baines  and  2bm- 
linson^  contrk.  On  the  undisputed  facts,  the  verdict  was 
wrong.  The  jury  were  bound  here  to  apply  the  same  rea- 
sonable rule  of  construction  as  was  adopted  by  this  Court 
in  Bex  v.  Pease  (6),  judging  of  the  intention  of  the  legisla- 
ture by  the  subject  matter  and  the  circumstances  of  the 
case.  And  it  is  for  the  Court  to  say,  whether  the  jury  have 
properly  done  so  in  the  present  instance.  The  making 
of  this  railway  was  the  paramount  object  of  the  legisla- 
ture :  the  provisions  as  to  other  ways  were  subordinate. 
The  case  was  not  like  those  in  which  the  whole  pro- 
ceeding contemplated  is  to  replace  one  road  by  another 

(a)  Cited  in  Regina  y.  The  London  and  Birndngham  Railway  Company^ 
1  BaUway  Caaei,  323.  See  2  Q.  B,  55,,  and  note  (c)  ibid.  And  we,  as 
to  proceedings  against  a  corporation,  Rex  v.  Birmingham  and  GUmcesUr 
BaUway  Company^  p.  223,  ant^. 

(6)  AB.^  Ad,  30. 

'    VOL.  III.   N.  S.  O  O 
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Vthmt  III  equally  good.  Here  the'  principal  object  was  to  be  ac^ 
"  Gomplished;  the  secondary  ones  as  nearly  as  circum-' 

Xte  QoMir  stances  would  admit  As  to  the  form  of  proceeding: 
S^'*'^  by  Stat  6  &  7  ^.  4.  c  cxi.,  sect  94,  the  company  were 
empowered  to  disturb  the  ancient  highways;  and  ihen 
indistinct  section  (97)  directs  how,  in  the  case  of  their 
so  doing,  they  shall  protide  fiyr  the  public  acoommoda^ 
don.  The  words  used  are,  *'  before  any  such  road'* 
kc4  <<  shall  be  so  cut  through  ^  &e. ;  and  this  may 
apply  to  a  temporary  diversion;  but  the  perman^t 
substitution  of  a  new  road  equally  convenient  with  the 
former  cannot,  from  the  nature  of  the  thing,  be  a  condi* 
tion  precedent  to  any  obstruction  of  the  old  road. 
{Pattesan  J.  There  is  a  dbtinct  provision  in  sect  97 
for  the  case  of  a  road  temporarily  substituted.]  The 
indietment  here  is,  in  effect,  not  for  doing  the  acts 
pointed  out  in  sect  94,  but  for  disobeying  the  directions 
of  sect  97;  and  the  indictment  should  have  been  pire- 
ferred,  if  at  all,  for  the  latter  offence,  in  the  terms  of 
the  act,  and  according  to  the  truth.  As  this  indictment 
is  framed,  the  defendants  are  charged  with  obstructing 
the  former  road,  but  tried  for  not  making  a  new  one 
equally  convenient  The  prosecutor  might  have  ob- 
tained an  injunction,  or  might  have  proceeded  by  man- 
damus, as  was  done  in  Regtna  v.  The  Ixmdon  and  jBiW 
mingham  Railway  Company  (a),  and  Begina  v.  T^e  Bir- 
ndf^hxm  and  Gloucester  Baikvay  Company '{b). 

'  The  Court  suggested  that  the  parties  should  consider 
of  an  arrangement. 

Cur.  ado,  udt. 
No  agreement  having  been  come  to, 

(a)  1  Railwtnf  Ca,  S17.  ^  {b)  S  Q.  S.  47. 


.»    M     VL  VICTGGEIIA.  »  5«9 

Lord  Denmav  C  J.  now  delivered  tbe  jadgment  of  (MmV  Mmek. 
the  Court.  ^^^^* 

•  The  defendants  were  convicted  i)f  a  nuisance  in  ob-  TheQon* 
structing  a  highway.  They  pleaded  Not  guilty,  and  Soor. 
proved,  on  the  trial  at  York,  that  the  obstruction  was 
caused  by  the  exercise  of  certain  powers  conferred  on 
the  Leeds  and  Manchester  Railway  CSompany  by  their 
act  of  incorporation.  Their  offer  to  remedy  the  evil 
appeared  to  us  so  reasonable  that  we  pressed  the  pro- 
secutors to  accept  it,  and  hoped  to  be  spared  the  neces- 
sity of  deciding  the  question  of  law  by  which  the  de^ 
fendants  sought  to  shew  that  what  they  have  done  is 
lawful.  The  prosecutors,  however,  who  are  the  surveyors 
of  the  highways,  crave  our  judgment  on  this  point. 

The  work  complained  of  as  a  nuisance,  and  un- 
doubtedly making  one,  is  the  cutting  through  of  the 
carriage  road.  Now  there  is  no  question  as  to  their 
r^bt  to  do  this ;  and,  diough  they  are  required,  when 
they  do  it,  to  clause  another  road  to  be  set  out  and  made 
instead  of  it,  they  argue  that  they  are  no  longer  indict- 
able for  a  nuisance  in  doing  the  lawful  act,  however 
they  may  for  disobedience  of  the  law  in  neglecting  to 
substitute  another.  The  prosecutors  reply  by  referring 
to  the  section  (97)  which  requires  the  company  to  cause 
the  new  road  to  be  made  before  they  cut  through  the 
old.  But  the  company  rejoin  that,  from  the  state  of  the 
earth  there,  it  was  impossible  to  do  this,  and  could  not 
be  intended  by  the  legislature.  This  argument  we  think 
inadmbsible,  for  reasons  too  obvious  to  require  a  full 
statement  of  them.  The  company  have  done  what  the 
act  legalises  only  on  a  condition  which  they  have  not 
performed.  They  stand  convicted  of  the  nuisance,  and 
shew  no  justifi&ition.  The  verdict  will  therefore  not 
o  o  2 
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roktmeJiL    be  disturbed:  bat  we  still  hope  tbat  the  parties  may 
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consent  to  an  arrangement  useful  to  the  public 


T^  Q«'*«»  Rule  discharged. 


J^^^l^        The  Queen  against  The  Mayor,  Aldermen,  and 
Citizens  of  the  City  of  York. 

S^"i^    ]y[ANDAMUS.      The  writ  recited  that  the  city  and 

held  plea  of  borough  of  Yort  is  one  of  the  boroughs  men- 

civil  actioos  °  ■ 

•mingin  Uie      tioned  in  a  certain  act  &c.,  (5  &  6  fV.  4*.  r.  76.)-     That, 

city ;  andy  at  ,  ■  •  ■  •    "      > 

the  time  of  the  long  before  and  until  and  at  the  time  of  the  passing  of 

51^6^.4.  the  said  act,    and   continually  from  thence  until  2>- 

^^^I^\y  ^^^^  26th,  6  W.  4.,  one  BcAert  Oayion^  of  8tc.,  «  was 

^pointed  by  ^^  officer  of  the  said  city  and  borough   in   a  certain 

tioQ)  were  per-  office  6f  profit  within  the  same,  that  is   to   say,   the 

nittcd  to  prac* 

tise  there  as       office  of  One  of  the  attorneys  of  the  sheriff's  court  of 

attorneys*  They 

were  employed  the  Said  city  and  borough  of  York^  and,  during  all  the 
the  Miitora,  and  time  aforesaid,  was  and  acted  as  one  of  the  attorneys 
emiument  but  ^^  ^^  ^*^  sheriff's  court,  and  received  the  fees  and 
Aefcei  paid  by  emoluments  of  and  pertaining  to  such  office.''  That 
HeldjUiat      the  said  office  was»  abolished  under  the  said  act;  and 

the  place  of 

Buchanattorney  thereupon  Clayton  became  entitled  to  an  adequate  com- 

was  an  office  of  .  . 

proSt  in  Uie  peusation,  to  be  assessed  by  the  council  &c.,  for  the  said 

tbeloMof '  fees  and  emoluments.     The  writ  then  stated  a  claim 

penaadon  might  preferred  to  the  council  by  Clayton  for  such  compensa- 

under  sect.  66.  ^^^"  •    refusal  by  them ;   appeal  to  the   Lords   of  the 

nasrin"  fttaL  Treasury,  and  an  order  made  by  them,  awarding  to 

5  &  6  fr.  4.  Chutofi  an  annuity  of  57/.  "  for  the  loss  of  the  fees  and 

c  76.,  the  "^  '' 

Court  conti-      emoluments  of  the  said  office  of  one  of  the  attorneys 

nued  tobe 

held ;  but  by  sect.  119  every  attorney  of  the  superior  courts  at  WeHminder  had  liberty  to 

practise  there. 

Held,  that  the  mere  opening  of  the  Court  was  not  an  abolition  of  the  former  office  of 
attorney,  entitling  the  original  attorneys  to  compensation  under  sect.  66. 


YL  VICTORIA*  Sn 

oCsT  the  said  sheriff's  cpurt,**  to  eommence  'from  the  Queefi'i  Bench. 

abolition^  .^ad,  toi  continue  for    bis.   life.      The   writ  ' 

fdbeii.  recited  chat  such  annuity  ought  to  be  secured  to     Th*  Qu»«w 

CUnfton  by  bond  &c. ;  the  execution  of  which   bond  The  Mayor,  StcJ 

of  TOAK* 

Qayton  had  demanded  of  the  defendants,  but  they  had 
refused.  The  writ  therefore  commanded  them  to  pre* 
pare  and'execiite,  an^  (leliver  to  Clayton,  such  bond,  as 
a  compensation  jlcc.,  or  to  shew  cause  &c. 

Return.  *^  That  the  said  court  within  mentioned, 
called  the  Sheriff's  Court  of  the  said  city  and  borough 
of  y^r^,  hath,  from  the  time  of  the  passing  of  the 
^ithin  mentioned  act  intituled  "  &c.,  '*  continued,  and 
st^n  doth  continue,  to  be  held ;  and  that  the  same  court 
was  pot  in  any  manner  abolished  or  altered  in  its  juris* 
diction  by  the  said  act ;  and  that  the  same  court  hath 
always  had,  and  stjU  hath,  jurisdiction  of  civil  actions, 
I'eal  and  personal,  to  any  amount,  in  respect  to  causes 
of  action  arising  within  the  said  city  and  borough ;  and 
that  the  suitors  of  the  said  court,  before  and  at  the 
time  of  the  passing  of  the  said  act,  and  ever  since,  have 
^en  accustomed  to  prosecute  and  defend,  and  still  do 
prosecute  and  defend,  actions  pending  in  the  same 
court,  by  their  respective  attorneys ;  and  that,  before 
f  nd  at  the  time  of  the  passing  of  the  said  act,  there 
were  certain  persons,  that  is  to  say  four  persons,  per- 
mitted to  practise  as  attorneys  of  and  in  the  said  court; 
and  that  the  within  mentioned  IL  Clayton  was  one  of 
persons  so  permitted  to  practise  as  an  attorney  of  and 
in  the  same  court ;  and  that  the  said  IL  Clayton  and 
the  said  other  attorneys  so  practising  in  the  said  court 
as  aforesaid  were  respectively  paid  by  the  suitors  of 
the  said  court  by  whom  they  were  respectively  retained 
and  employed ;  and  in  no  other  manner  did  such  at- 
o  o  S 
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vomMllL    torneys  of  the  said  coart  or  any  of  them  derive  any 
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profit  or  femolament  from  their  practice  as  such  attor«> 
The  Ovny     n^yg  in  the  said  court.    And  that  the  said  22.  CUyUm 

Tlielfoyor,aE&  and  the  other  attorneys  of  the  said  court  were  retained 
oTToms. 

and  employed  to  prosecute  and  defend  actions  in  the 

same  court  at  the  option  and  according  to  the  selectioB 
of  the  suitors  of  the  said  court  And  that  the  same 
attorneys  are  still  permitted  to  practise  in  the  said  ooart^ 
and  that  the  sidd-  B.  CUyUm^  ever  since  the  passing  of 
the  said  act,  hath  continued  to  practise  as  an  attoroey 
of  atid  in  the  said  court  in  like  manner  as  be  did  prac- 
tise before  and  at  the  time  of  the  passing  of  the  said 
9tsX*  And  that  he  the  said  72.  Clayton  at  the  time  of 
the  passing  of  the  said  act  was  not  an  officer  of  the 
ilud  ci(y  and  borough,  nor  was  in  any  office  of  profit 
of  pr  in  the  said  city  Und  borough,  otherwise  than  as 
being.an  attorney  of  and  practising  in  the  said  court  in 
manner  aforesaid.  And  that  the  said  court  hath  not 
been  abolished  by  the  said  act ;  and  that  the  said  R. 
Clayton  hath  never  been  deprived  of  the  privilege  of 
practising  as  such  attorney  of  and  in  the  said  court 
under  the  provisions  of  the  said  act  Wherefore  the 
said  mayor,  aldermen  and  burgesses  humbly  submit 
that  the  Lords  Commissioners  of  Her  Majesty's  Trea- 
sury had  no  jurisdiction,  power  or  authority  to  make 
the  said  order  in  the  said  writ  within  mentioned,  for 
awarding  to  the  said  Robert  Clayton  the  said  annuity  " 
&c  And  that  they,  the  said  mayor  &c.,  ought  not  to, 
and  cannot  according  to  law,  execute  and  deliver  &c., 
as  in  and  by  the  said  writ  they  are  within  commanded. 
Plea  (after  protesting  that  the  said  return,  and  the 
several  matters  there  mentioned  are  wholly  insufficient 
in  law):  That  the  said  city  and  borough  of  Ywk  is 


.VL  VICTORIA.  gi$ 

aii;fiici6|it<?ity  and  borough,  incorporated  under  diveis  Quiem'^  Bmiik. 
Qaqifss  of  incorporation;  and  that  the  said  conrt  in  * 


thovnaid  writ  and  return  mentioned  is  an  ancient  court  Tbe  Qusnr 
of  I  and  belonging  to  the  said  borough:  and  that  the  ThaM^i^aEe. 
officers  of,:  and  practising  in,  the  same  court  haveiirom 
time  whereof  the  memory  of  man  is  not  to  the.  con- 
pmff  Juntil.  the  making  and  passing  and  coming  into 
opisration  of  the  said  statute  (5  &  6  J91  ^.  c.  76.)  been 
fleeted^  appointed  and  removed  by  the  said  body  cor* 
pocate^    Verification. 

Special  demurrer.  The  grounds  insisted  upon  will  ap^ 
p^ar  sufficiently  by  the  sequel  of  this  report.  Joinder(a). 
The  demurrer  was  argued  in  last  TriniUf  term  (6). 

^Sir  Jl  Pollock  J  Attorney  General,  for  the  defendants* 
The  record  shews  that  this  was  not  ^n  office  for  which 
compensation  is  claimable  under  slat.  5ic6  W*^.  c.  76. 
1. 66*  The  attorneys  had  merely  a  permission  to  prac* 
tise ;  there  was  not,  as  to  this  borough  court,  any  formal 
admission  or  enrolment.  It  does  not  appear  by  the 
pleadifigs  that  there  was  any  ancient  right  in  a  limited 
number  to  practise,  or  that  the  corporation  itself  could 

(a)  After  the  joinder  in  demurrer^  Sir  J.  Campbell,  Attorney  Genetml, 
obtained  a  rule  nisi  to  allow  the  prosecutor  to  withdraw  the  plea  on  paj* 
ment  of  costs,  in  order  to  raise  the  question  simply  by  an  exception  to 
(bt  return.  In  Trinity  term  {June  12th)  1841,  Crestwell  nnd  Joteph 
Addison  shewed  cause ;.  and  contended  that  the  procicutor,  having  made 
hu  election,  ought  not  to  be  allowed  to  withdraw  the  question  from  the 
leoDfd.  Sir  J,  Campbell^  Attorney  Genenl,  was  hettrd  in  support  of  the 
mle.  The  Court  (Lord  Denman  C,  J.,  Paiteson,  WWiami  and  Cole^ 
riifffj^)  said  that  the  advantage  which  the  prosecutor  had  given  to  the 
defendants,  by  placing  the  question  in  the  record,  was  one  of  which  they 
ougbt  not  to  be  deprived ;  and  that  it  would  be  desirable,  in  all  caaes^  that 
ihero  should  be  the  means  of  raising  the  disputed  points  on  demurrer. 
Itiile  discharged.     See  now  stat.  6  &  7  Fid,  c.  67. 

(6)  May  S8th.  Before  Lord  Denman  C.  J.,  Patteton^  WUUamt,  and 
Cokridg^lu 

O  O   4 
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Tohme  IIL    not,  at  any  timf»  liaTe  'thrown  the  Goort  open  to  a  greater 
^^^^'       number.    In  Rex  v.  The  Shar^  tf  York  {a)  a  rule  nisi 


Tbc  QosBw  11^113  obtained  for  a  mandamus  to  ^  admit  an  •  attorney  to 
TbeMajror.acc.  practise  in  this  boroi^h  court ;  the  answer  was,  that, 
under  a  bjihJaw,  the  number  was  limited  to  four,  and  that 
(bur  were  already  practising :  but  it  was  never  objected 
that  the  right  of  so  practising  constitutedan  office;  whidi, 
if  true,  would  hare  defeated  the  application  at  once^ 
unless  the  prosecutor  could  have  shewn  his  right  to-be 
admitted  as  an  officer*  Secondly,  if  this  were  an  offiiM^ 
it  is  not  abolisbsd  by  admitting  others  to  practise  r-tfie 
statute,  sect.  119  (6),  only  regulates  the  courts  and  breaks 
up  the  monopoly.  So  the  office  jaf  alderman  'ia  (only 
regulated,  not  abolished.  The  meaning  of  sectr  66 
may  be  interpreted  by  sect  6S9  which  provides  for  the 
removal  of  certain  officers,  not  including  such  cases  as 
this.  Where  the  legislature  has  pat  an  end  to  mono- 
polies of  this  kind,  and  compensation  has  been  deemed 
necessary,  it  has  been  granted  expressly,  as  ib  the  case 
of  counsel  practising  in .  the  Marshalsea  Court.  Here 
no  ground  appears  for  presuming  such  an  intention. 
Thirdly,  on  the  principle  laid  down  \n  Reginn,  v.  Tike 
Corporation  of  fVarmick  (c),  the  Lords  of  the  Treasury 
were  incompetent  to  decide  the  question  of  fact,  whether 
or  not  this  was  an  office  of  profit  within  the  borough, 
for  which  compensation  was  claimable. 

Sir  W.  W.  TMeiU  Solicitor  General,  contra.  The 
mandamus  alleges  exi)ressly  that  this  was  an  office,  and 

(a)  ^B.iAi.  770. 

(6)  Which  proTides  "  that,  unless  disqualified  as  herein  proTidcdy 
everj  attorney  of  His  Majesty's  superior  courts  at  Wettnunsler  shall  have 
full  liberty  to  prMtise  as  an  attorney  in  erery  such  court "  (of  record  in  a 
borough  for  trial  of  dvil  actions). 

(c)  \0A.4^E.  386. 
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abolished :  the  return  contains  only  an  argnroen*  (htem't  Bench. 
tB&fe   denial  of  these  facts.     Sex  v.  The  Sheriffs  of       ^^^^* 


York  («)  shews  that  the  place  of  attorney  in  the  borough     "^^  QnMw 
oowty  If  not  strictly  an  office  of  profit  in  the  borough,  TheMayor.aEc 
sufficiently  so  to  answer  the  liberal  construction 


pot  upon  Stat.  5ii6W.^.  c.  76.  s^  66.  in  Rex  v.  The 
Mayor  J  4rcii  ^  Bridgewaier  (6).  But  "  an  attorney's  place 
in  the  court  of  CatUerbwy*'  was  held  to  be  an  office  in 
vespect  of  which  a  mandamus  to  restore  might  issue ; 
Hutsfs  Case{c)»  So,  in  Parker^s  Case(d\  a  mandamus 
went  "  to  restore  an  attorney  to  his  liberty  of  practising '^ 
io  a  local  court.  The  prosecutor  is,  therefore,  undoubtedly 
an  officer ;  and,  being  so,  he  is  an  officer  of  the  borough. 
The  corporation  appointed  him ;  and  he  takes  the  office 
exactly  as  a  prothonotary  of  the  court  would  do.  Again, 
the  office  is  in  effect  abolished  by  sect.  119,  which,  by 
admitting  all  attorneys  to  practise,  does  away  with  the 
offifiey  which  was  that  of  exclusive  practitioner.  The 
freemen,  but  for  sect.  2  of  stat.  5Sc  6tf*^.  c.  76.,  would 
have  ceased  to  exist  in  all  corporations  within  the  act, 
because  the  burgesship  was  thrown  open.  And,  if  all 
the  exclusive  privileges  of  the  freemen  were  put  an  end 
to,  as  the  exemption  from  toll  is  by  sect  2,  that  would 
have  been  an  abolition  of  the  right  of  the  freemen. 
The  office  of  alderman  has  been  alluded  to :  but,  first, 
that  is  not  an  office  of  profit;  and,  secondly,  if  it  were, 
there  would  clearly  be  a  claim  for  compensation ;  for  it 
is  absolutely  abolished.  Aldermen  of  the  old  kind  do 
not  exist.  So  there  are  now  no  attorneys  of  this  court, 
properly  speaking.     The  prosecutor,  if  he  practise  at 


(a)  SB.iAfL  770.  (6)  6  A.  ^  E.  339. 

(c)  1  Lev.  75.  id)  1  Venir.  331. 
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^  robimelU.    all  th^r^  will  pr>acti$e  as  ai^  attorney  <)f  WeOmimtor 

^^^       Haff.    [0)UfiUlg^,i.  Bpfone  d)f  statute,  the  carporation 

Xbe  Qnw     n^bt  have  removed  him  from  his  offioe.]    They  might 

Tb»|Cf^,&c  so.:,  now  he  will  practise  independeotly  of  their  saactioB. 

^'^'^      'X\^  of&o^  ipsiAifkAy  was  purchased      If  the  £aIaoe 

Cjcmrt  were  opjei}e4»  the  fegi^Iature  would  provide  cgoh 

p^Qs^tion  foir  the.  pvactitipoeiv*  as  p^Urties  deprived  of 

f^  privilege*    The  operation  of  sect.  W  is  not  oon&ied 

to  (he  pflSce^  meniioQed.  in. sect.  65^  that  rehites  ooly 

^,t)ie  offioeycs  whp  are  |o, be  Appointed  under  sect  56. 

.  i,$ir  F.PcUodct  iUtoniey.  General,  m  reply,  it  does 
not  appear  that  the  prosecutor  is  an  attorney  of  the 
soperior  courts:  he  will  still  practice  in  virtue  of  hb 
^.righty  whether  hebe  so  or  not.  The  natinre  of  Ae 
place  va,  Jfunfs  Case  {a)  does  not  appear:  it  is  called 
only.aa/ ^'' attorney's  pkuse.!*  That  case  is  peihaps  ex** 
plainable  on  the  same  principle  as  Parkas  Que  (t)i 
where  the  mandamus  was,  not  to  restore  to  an  office, 
but  to  allow  Uberty  of  practice.  No  analogy  can  be 
shewn  between  this  privilege  and  the  exemption  from 
toll  which-  is  taken  away  from  freemen  under  sect  8: 
the  exemption  was  a  positive  r^ht,  like>  that  to  the 
enjoyment  of  lands  or  funds,  which,  but  for  sect  % 
would  no.w.be  enjoyed  by  nobody :  whereas ^  here  nothing 
fs .taken  away;  all  that  is  done  is  to  extend  the  right 
tpa  larger  body  ofpersons  (c). 

Cur.  4uh.  xmli. 


(a)  I  Lev.  15^  (ft)  1  r«|l.  SSI. 

(c)  The  Sob'dtor  General  stated  that  Mr.  J?o6mjofi,  of  the  Oown 
office,  had  fumiihed  him  with  a  precedent,  S  W.  h  M.,  of  a  mandamus 
to  restore  an  attorney  pf  l>rfr.  The  Attorney  Genend  mggestcd  that  it 
prohably  wm  similar  to  Fmher't  Cote,  1  Veni.  SSI. 


,  V  /^  .  yx-  VICTORIA.-      •  ,.j  5591 

.  Xotd  D£]fMAK  CJ.  DOW  delivered  the  judgnenf  of  Qum'sBtnek 

This  case  comes  before  us  on  a  demurrer  to  the  plea  ^"*  Q»»* 
ta.  a  return  to  a  mandamus,  and  raises  the  question,  TheMM«k^&c. 
whether  one  Robert  Ckyton  i%  entitled  to  compensation 
imdec  the  sixty-sixth  seolion  of  the  Municipal  Reform 
Act,;jw  the  header  of  aa  office  abolished  ^  by  that  act* 
Tfe^writ  recites  that  he  <*  was  an  officer  of  the  city  and 
borough  in  a  certain  office  of  profit  within  the  sanie^ 
that  is  totsay^  the  office  of  one  of  the  attorneys  of  the 
slttriff 's  court  of  the  said  city  and  borough,**  •  '<  and  re^ 
QBived  die  fees  and  emoluments  of  and  pertaining  to 
such  office;"  land  tliat  such  ^office  was  abolished  under 
tiwrpravisbos  of  that  act.  The  return  alleges  that  the 
coort  still  continues  to  be  held  as  before  the  act  passed, 
and  that  Roberi  dayton  continues^^  to  practise  iEis  an 
BiMmef  of  and  in  it :  that  there  were  four  attorneys  of 
thO'COurt,  of  whom  he  was  one,  who  were  employed  by 
the  suitors  at  their  pleasure,  and  who  derived  no  other 
profit  than  the  fees  and  emoluments  of  such  employ- 
ment; and  it  denies  that,  except  as  such  attorney,  he 
was  an  officer  of  the  borough,  or  in  any  office  of  profit 
of'^l^  in  the  borough.  The  plea  merely  alleges  that 
the  court  was  an  nncietit  court  of  and  belonging  to 
the  'borough,  and  that  the  officers  of  and  practising  in 
it  wer^  imroemorially,  until  the  act  came  into  operation, 
elected,  appomted  and  removed  by  the  body  corporate. 
It  q>pears,  therefore,  that  this  was  a  borough  court, 
the  practitioners  in  which  were  limited  in  number,  and 
wenel  appointed  and  removable  by  the  body  corpoi^ate. 
We  think  these  filets  sufficient  to  constitute  an  attorney 
of  the  court  an  officer  of  the  borough,  within  the  liberal 
cotistructlon  Which  we  have  always  given  to  those  words 
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Votume  III.    in  the  clause  in  question.    Indeed^  the  cases  cited  at 


1842. 


the  bar  from  Levinz{a)  and  Fentris{b)  e^tabUiil^v.tbat 
The  QuiiM     j},^  pl|u:e  of  an  attoruey  in  courts  lik^  this  i$<  si^of^y  an 

TbeMmyor.&c.  office  for  restoration  to  which  a  niandamu;^.wiU4ie»  and 
of  Tbix* 

Mr.  Bobinson  infortps  us  that  there  are  several  Instances 
in  which  the  writ  has  is|iued  for  such  pifigpK)jSie., .  I(,.jhe 
place  is  an  office,  it  is  certainly  ,^  office  of  t^at  .body>4Q 
whose  court  the  dirties  ar^  performed,  imd  by  wl^opi  the 
officer  is  appofptec^  and  rerooyeable.  ,  Neither  can,|bere 
be  any  doubt  that»  within  the  |Same  co^^tri^ctjpn,,^  i^as 
an  office  of  profit.  Though  fio  regular  salary  wa^  i|i«- 
cident  to  it,  and  no  suitor  was  cpmpelled  tp  rel^i^^^iuiy 
yne  of  the  four  attorneys  in  particular,  y^t  it  is  re^i^^able 
tf}  presume  ;that  each  attori^ey  did  jp  fact| practi^aiu]; 
tha^  from  such  practice^  profits  arose  ;refei;^^e  pnly^ 
tb^  office  whifqh  enabled  him  to  earp  ^l^^m.  ,-r,  .!...„,.,..» 
But  the  qu^tioi^  still  remai^^  ^heth^c  thjs.pfj^pe 
has  been  abot|shed.  ^  Now  upo^  this  liejad  the,  re^ra 
remains  entirely  pni^i^were^, .  ^hich  avers  .  that  ;tt^ 
court  continues  to  be;,bf^d,.and  thattjtoberf,  Gkn/iim.W^T 
tinues  to  practise  as.  an  attorney^^Q^  f][ne(, in, f^,  as  he.^jd 
before  and  at  the  passii^  of  the  a9^.  Thenp  i^,  thj^n^^p 
fori^al  fibolition.  .But  it  was  argued  thf^  the.  l^J^tb 
section  of  the  act  hs^  worked  its  y^rfual  ^bplj^tion }  \  ^t» 
vhereas^  before  the  act  passed^ .  he  was  ppe  of /o^^ 
attorneys  whp  alon^  sh^ed  all  th^  profits,  of ^  the  busift^, 
trapsacted  in  the  coprt,  b^,  that  sef^t>pn  if  .was  prpyi^^ 
that  every  attjprney  of  the  superior  courts,  at ,  fVestmififfe!}, 
unless  disqualified  as  therein  provided,  shoifld  hav^^f^l^ 
l^erty  to  pracjtise  in  it;  wheqce^i^  was  .inferre4,,^^^; 
>fith  Respect  bpth  tp  the  tenure  and  th^.profits^  }f.  hf4 

(a)  Hurti*s  Case^  I  Lev.  75.  (6)  Pttrker's  Que,  1  Fent.  331. 
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taakd  to'te  the  same  office  as  before^  and  that  Robert  QtiemV  Bench. 
m^Unifi  fit'esent  practice  there  was  not*  a^  ah  officer  of  * 


be  totirty  but  in  virtue  of  his  admission  as  an  attorney     The  Quixv 


T, 


iTthe  superior  CdUtts.  TbeMayMr,^ 

The  answer  to  the  last  inference  is  short:  that  it  is  a 
litiect  contradiction  to  the  averment  in  the  return  \  and 
hat  it  iio  where  appears  on  the  record  that  Bdbert  Clcn/ton 
ifet^  yhLSf  or  is,  an  attorney  of  any  one  of  the  superior 
x>iiris^' 'Upon  the  first  we  were  pressed  with  oUr  decision, 
md  the  knguage  we  used,  in  Bex  v.  T^e  Mayor ^  4'^.,  qf 
Brid^ewater  {a)^  These  have  been  repeatedly  acted  on ; 
we  see  too  reason  to  depart  from  them ;  and,  if  the  present 
Meckn  be  brought  within  them,  it  must  be  governed 
>y  them.  The  question  there  arese  on  the  office  of 
Jerk  to  borough  justices.  That  was  not  in  itself  a 
x>roiigh  office,  and  was  not  abolished  by  the  act;  but  it 
lad  been  held  by  the  claimant  as  incidental  to  a  borough 
>ffice  or  offices  of  common  clerk,  prothonotary  and 
:Ierk  of  the  peace,  which  he  had  held  during  good  be- 
laviour.  These  offices  were  abolished;  and  he  was 
ippointed,'  on  the  passing  of  the  act,  town  clerk  during 
pleasure ;  and,  in  a  few  weeks  after,  another  person  was 
ippointed  clerk  to  the  justices.  The  claimant  subse- 
]QeDtly,  upon  the  grant  to  the  borough  of  a  commission 
for  a  separate  court  of  quarter  sessions,  was  appointed 
slerkof  the  peace,  with  which  office  that  of  clerk  to  the 
iistices  was  incompatible.  Here  there  was  so  total  a 
:hange  in  the  nature  and  tenure  of  the  offices  existing 
iefore  the  act  as  amounted  to  an  abolition.  In  the 
^resent  case,  as  regards  Jtobert  Clayton^  there  is,  for  all 
;hat  appears,  no  change :  he  is  still  an  attorney  of  and 

(a)  e  A.^E.  SS9. 
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r^Oumielil.    in  the  Court;  and  the  joriBdiction  of  the  Court  is  the 
'  same*     We  do  not  know  that  he  practises  in  it  by  any 


Tbe  Qussir  other  right  than  that  of  his  original  appointment  Other 
.IVMqroi^ftc.  attorneys  may  now  by  law  practise  in  it,  and  periiiqps  in 
&ct  do ;  but  perh^)s  also  they  do  not ;  or  die  standing 
or  experience  which  he  has  acquired  may  presenre  his 
former  practice  unimpaired;  or  the  business  may  have 
so  increased  by  the  opening  of  the  Court  as  to  ooontoy 
▼ail  the  loss  to  him  which  the  competition  of  odier 
attorneys  may  occasion.  AH  these  circumstanced  are 
left  in  uncertainty  upon  the  pleadings*  At  first  a%fat 
they  might  seem  immaterial,  and  to  bear  only  on  the 
amount  of  compensation,  not  the  rig^t  to  it,  witb  whidi 
alone  we  have  to  do:  but,  where  there  is  no  formal 
abolition  or  removal,  where  die  office  in  thef  individual 
remains, 'and  the  individual  remains  in  the*  office^  ht 
cannot  make  out  the  substantial  abolition  or  removal,  on 
which  he  relies,  without  showing  de  facto  that-change 
of  circumstances  which  he  says  amounts  to  aboUtion  or 
removal.  If,  without  this,  we  were  to  hold  that  die 
office  is  abolished  in  this  case,  we  must  be  prepared  to 
hold  also  that  the  119th  section  has  deprived  the  cor* 
poration  of  the  power  of  appmnting  any  more  attohiqfs 
of  the  Court  Now  this  would  be  contrary,  to  die 
words,  and  to  the  spirit,  of  the  section.  The  result  i% 
that  the  office  remains,  with  a  value  most  probably 
much  diminished ;  and  this  is  a  case  in  which  the  statute 
has  not  provided  a  compensation  for  the  officer;  Oar 
judgment,  therefore,  must  be  for  the  defendants* 

Judgment  for  defendants. 


1848: 


Gakdneb  against  M^MAHCMsr.  J***^ 


Juntf  23d. 

DEBT  for  work  and  materials,  and  on  an  account  Defendmnt 
having  plcftded 

Stated*     Plea  (among  others),  that  the  causes  of  the  Statate  of 

•         j»j  .1..  <-v  ■  TtiJTnJtfit^onf) 

aetKm  aid  not  accrue  witbm^  six  years.    Issue  thereon.-  pUintiffproYed, 
On  the  trial,  before  PaUesmJ.,  At  thz  Middlesex  sittings  j^^Ty'SS 
in  JCdla^foiiut^m,  1841,  it  appeared  that  the  plaintiff^^  fr^m^ST^ii. 
daim  yns  for  the  expenses  of  engraving  and  preparing  J^Jf^^*^^ 
for  publication  a  ndap  of  the  island  of  Sf.  Christophei^n^  ax  ye«r»  befm 

action  brougfaty 

in  1880  and  1881 ;  and  it  became  a  question  whether  defaidant  wrote 

to  him  as 

or  not  the  following  letter,  written  by  defendant  to  foUows. 
plaintiff  withiii  the  six  years  (October  28th  1885),  was  desire  tbuyou 
safficieiit  to  prevent  the  operation  of  the  statute.  my "^^rs^ 

*«  Sir.    Mr.  Anderdan  has  been  so  obliging  as  to  men-  ^^^  J,^ 
tioa  what  passed  been  yon  and  him  some  days  ago;  ^'  ^°^® 
wbidi  is  the  occasion  of  my  troubling  you  with  this  very  much  my 

^  ^   "^  wish  not  only 

letfter*  to  pay  my  debts 

but  interest 

<^  I  do  not  desire  that  you  or  any  ode  of  my  cneditors  upon  them  if  I 

should  lose  what  I  owe  them;  on  the  contrary,  it  is  hi^e men Joned 

verjr  much  my  wish  not  only  to  pay  my  debts  but  in-  A^tfi°)[^CT 

terest  upon  them  also  if  I  can.     As  you  have  mentioned  *'  ®°*^'  *^*'  ^, 

*^  -^  am  ready  to  put 

it  out  of  my 
power  to  take  advantage  of  that  act,  and  will  immediately  give  you  my  note  for  whatever 
ateimt  is  doe  to  you.  To  pay  you  oOw  or  within  the  ytar  I  am  utterly  unable.  I  really 
have  not,  as  you  imagine,  received  600L**  "  It  is  of  course  indispensable  that  the  exact  sum 
I'dsrfe  yon  should  be  fixed,  whether  you  accept  my  note  or  nqt.  I  have  clearly  shewn  you 
in  a  former  letter,  that  your  account  is  not  in  accordance  with  the  estimate  upon  which 
yoa  'agreed.'*  "  If  you  really  cannot  produce  the  original  estimate,  or  the  rough  draft 
of  it,  |t  certainly  b  reasonable  t^  some  (and  considerable)  deduction  should  be  made 
from  your  charges.**  (Details  te  to  this  were  then  stated). '  *'  You  will  perhaps  say, 
what  deduction  you  are  prepared  to  make :  and  I  aball  be  glad  if  it  be  such  as  will  allow 
me,  vritfa  justice  to  my  other  creditors,  to  give  you  my  note  for  the  amount,  or,  if  it  be 
posiible,  to  borrow  it  from  a  friend,  which  I  have  a  hope  of  doing,  and  wipe  the  account 
entirely  out  of  your  books."  **  I  am  fully  sensible  of,  and  thankful  for,  the  forbearance 
you  have  shewn ;  but  I  cannot  move  )i  step  in  the  way  to  ^tve  you  satisfactioD,  and  do 
justice  to  my  other  creditors,  until  the  sum  actually  due  to  you  be  ascertained." 

Held,  that  the  letter  contained  an  unconditioiial  promise  to  pUff  and  prevented  the  Statute 
of  Limitations  from  operating. 
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VohmellL 
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M'ICahov. 


the  Limitation  Act  to  Mr.  Anderdonj  I  answer  at  once, 
by  saying  that  I  am  ready  to  put  it  out  of  my  power  >to 
tilke  advantage  of  that  act,  and  will  immediately  giye 
you  my  note  for  whatever  amount  is  due  to  yoa«  To 
pay  you  now  or  within  the  year  I  am  utterly  unaUc^  I 
really  have  not,  as  you  imagine,  received  6002.  for  the 
proceeds  of  the  map,  nor  any  thing  like  that  sum,  the 
subscribers  in  the  West  Indies^  with  very  few  eaBceptians, 
having  failed  to  pay  their  subscriptions.  .  >  j    > 

*^  It  is  of  course  indispensable  that  the  exact'Snni  I 

owe  you  should  be  fixed,  whether  you  aocdpt  olgf  ^note 

or  not.     I  have  clearly  shown  you  in  a  former;  Utt^r 

that  your  account  is  not  in  accordance  with  the  estimate 

upon  which  you  agreed  to  the  work.  -  Thdt  esthfaate,  I 

again  say,  I  have  almost  a  distinct  recollection  of  Jotar- 

ing,  at  your  request,  returned  to  you,  in  order  thal^i^ 

might  make  a  copy  for  yourself.    The-  amoopt  of  lit, 

exclusive  of  the  extra  chai^ges  raentioDed  in<jfoiir»«&:- 

count,  was  a  sum,  as  nearly  as  I  recolieetv  betitfettii420iL 

and  1  SO/.     Now,  if  you :  really ^  canno^  pitodvne  tht^  »ori- 

ginal  estimate,  or  the  rough  draft  of  it,,  it  certainlyis 

^reasonable   that   some    (and   considerable)    d^uction 

should  be  made  frpm  ypuf  phfu'g^^^  ^  ^  if  ^^iji^ssible 

.^i^.ta^ee  ihe  nwssi^y  %.  thfft  i^JTO  fis!ffi;$1>  ^Jflesti- 

ifl^e  you  seat  in  (M,whisHi-^  §<iU{J|my'»)»;^bfiWtJKfs 

.pq^templat^  to,  p^|;>lJ^  up^,  figjj^  'Sh^fte  /P?f fWBBff» 

^..QWP*re.Uiat,jBftipy|fteiW^^,^  <;l?FfiSf  j JIW  ibwe 

W^^  W^en^pply  four^^^  jjf  f^qpfef^y/^^.j^se^^  ag^ 

,PFopqiffiq<ia^  ftVanl^lyflf  ,p^«>8Jr.>  SbffiJl^^W  Afb»^ 

the  expense  wp^^.pf  poj^psp,^  ^i?rf^J^'i»W^i!M«R?aWJ 

as  you  yourself  said  at  the  time,  and  as  your  missing 

.fistkuBlo.iifterwarib  clearly  ahoireck^ 'lMdbrt(itrtMlcir<- 

Jirdmste^icefl,  yM^#UlfpJediapa»iai^lrhai  Jfled^ 

i     I  .?.,'A    Ml  .JOY 
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■mn:  pBepaved*  ta  make:,  and  I  ( shall  be  iglad  ifi  it  be  such  Quem'j  JBenck. 

^asjiriU^aUowtiney  withjiistice'to  mjK.othsvi  creditors,  to  1_ 

gifeycm  my  note  ier  ithc  amounl^  ati  if)j^t  the  possible,  OAMavn 
Id  bocrov  it  from  a  friend,i  which' I  b^ve .  a  hope  of  M'Mahwt. 
I  doki^.aiid  wipe>tha  acoount  entirely  <€iit' of  your  bodes. 
I  will  noS  dose  this  letter  without  repeatiag  that  I  am 
»lbllyu8eiisible  0^  and. thoughtful (fiiff,  >tbe  ibrbearance 
jmmi\if&99  shewn ;  but  I  cannot  afiote  ^  step  in>  the  way 
to  give  you  satis&cticxi^  andi  d^  jiis^oe  itO'iny  other 
creditoi%  until  the  suiti  actuafly^ue  >to  you  be  ascer- 
tipiedi.  .Pkase>to  direoliyoilr  answer' /ta  ilie  at'V  &c. 

<^>I''aiD^P  &€••         -  ...,1!'       .    ..  .h    -,;.    •  ,   J";'       ^/ 

iiitr.  ..>    .Mw<i.        •(Signed  by  defendant). 

[    'ff *P»*&  IbUve  fcfinrred^to  the  esdmate you  seat^j^e 

when  it  was  designed^  to  publish' <upon<  eight  shectr;  of 
'jccqppet^ -'  i'H.    .    ..'  J  t  ■  '  ,jr-'.. I  ,1"  ..ij  .T      •»•/    .    -ijii. 

Tile  expense  wasitheil' to  be       ^^  /'{   <  -^  ;atfM2v  6  <0 

Xqnr  charges  (exclusive  of  eaklrasiX^  when  .*<       V  '  /' 
V'.Mly  four  sheetBofcipper  and  half  the     r        u.    ' 

I  '  qutoHiiy  of  paper  were  «sed^  amolintto^    2Bir.  IS*    0 

Making  a  difference  of  -  -^    7  12    0 

..Mif-H...^'     ■  -.!       •■    .^  ....:..     h^\^  .    t^li.ii"  iii^i, 

''^•••T t>(it  it  to  yourtelf,'  cah  this  be^ti^t?^' '''   ^'''^'    ^ 

'  <^  Hif^  leahted  JUdgie  thought  the  IdtUI^  ^denft'i^n 

titeVwhol^;  thMgh  he  adittiited  that'  tlMPI^tler^^h, 

lHMi:die  wbrdS '  ^  bdt  I  cannot  kibV^"*  &e.,  'Mlsed  a  ques- 

flMi  Wfaeth^  the  pr4!imS^  implied  Wais'^ot'kfcMWKtiotfisf : 

'"tkat.he  i^sserved  k^Ve  tb  mbVe'  t»'  6hter  d"tid^!t 

*  ¥erditit  for  plkmtiff.  C&Mfig,  in  ^Sfti^^tftfmttjr "teHtf  '284^1, 

^^AtaWed'anilte  nisi  for  entefitigiA  tobitsttft:'  ^  '^  '^^  ^  ^  ' 

^'.i        .ilv    it.i'  (     •         ■'  i;  J-..:.'     ll'»' KM)        li"  f     rr-.. 

<   £;%  and  :Bair5/a«i  w^  shewed  Oanse.>  >t'Lof^^^* 
Men  CX  J.  The  defendant  adoiowledges  a^dcbti  but 

TOL.III.   K.S.  p  p 
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nhmeUL  .  sgys  it  is  not  so  much  as  the  plaintiff  claims.    Is  not 
'____  that  an  admission,  subject  to  the  opinion  of  the  jury 


G^BDin      as  to  amount?]      CoUedge  v.  Horn  (a)  is  in  point. 

M'Mim.  Mcrrdl  v.  JMih  {b\  which  was  cited  in  moving,  is  dis- 
tinguishable. There  the  letter  contained  nather  a 
promise  nor  even  an  acknowledgment;  and,  when  it 
was  written,  the  six  years  had  expired.  An  acknow- 
ledgment made  after  the  six  years^  if  accompanied  by  a 
condition,  cannot  take  efiect  as  a  new  promise,  unless  it 
be  shewn  that  the  condition  has  been  fulfilled.  But 
here  the  ax  years  had  not  elapsed ;  and  the  defendant's 
declaration,  that  he  will  put  it  out  of  his  own  power 
to  take  advantage  of  the  statute,  prevents  any  subse- 
quent part  of  the  letter  from  operating  as  a  condition. 
Bird  V.  Gammon  (e)  shews  that,  where  there  is  a  direct 
acknowledgment,  with  a  promise  to  pay,  the  statute  is 
barred,  though  the  sum  be  not  ascertained,  and  though 
the  debtor  professes  to  rely  upon  particular  means  of 
payment  which  may  or  may  not  prove  available. 


Co9iing  contra.  An  acknowledgment,  to  take  a 
out  of  the  statute,  must  imply  such  a  promise  as  would 
give  a  new  cause  of  action.  It  need  not  ascertain  the 
ap^ount  to  be  paid;  but  it  must  be  unccmditional, 
Off  if  there  be  a  condition,  it  must  have  been  folfiUed: 
Tamier  v»  Smori  («?).  Here  the  defendant  annexes  a 
condition,  that  a  .  proper  estimate  be  taken  oi  the 
amount  due.  He  does  not  express  willingness  to  have 
that  poust  settled  fey  a  jury,  bi^puts  himself  forward  as 
the  person  to  be  satisfied  before  the  promise  shall  have 
any  effect      There  is  no  ground  for  the  distinction 

(a)  3  Bing.  119.  (h)SM.^W.^M. 

{<i)SNewCau9BZ.  (cQ  6  ^.  I*  d  603. 
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taken  between  promises  made  before  and  after  the  six  Quam**  Bmcft. 

years  bavc  elapsed.    Morrell  ▼.  Frith  {a)   shews  that  1__ 

tbe  acknowledgment  ought  to  raise  a  promise  on  which  O^xoKn 
an  immediate  action  oonld  be  founded.  Here  it  cannot  WHLamm. 
be  said  that  an  action  would  have  Iain  immediately ;  and, 
ir  Dot^  when  would  the  right  have  accrued  ?  In  Cbf- 
leige  T.  Horn  {b)  the  defendant  said  that  he  was  then 
ready  to  pay  what  might  be  really  due,  not  interposing, 
as  here,  any  previous  condition.  That  case  went  per- 
haps tathe  full  extent  of  the  law;  and  Tanner  y.Smart  (c) 
had  not  then  been  decided :  but  the  ruling]  is  consistent 
witfi  the  distinction  now  taken.  Here  the  defendant 
says,  in  efiSect,  *'  Tell  me  what  deduction  you  will  make; 
koA  I  will  then  give  you  a  note,  if  the  amount  of  deduction 
ebubles  me  to  do  so  vnth  justice  to  my  other  creditors," 
In  Bird  v.  Qammon  {d)  there  was  a  promise  to  pay  at 
afi-events ;  at  least,  the  C!ourt  so  understood  it  [Lord 
ikrnian  C.  J.  The  defendant  here  declares  himself 
ready  to  put  it  out  of  his  power  to  plead  the  Statute  of 
Limitations,  and  offers  to  give  his  note  immediately.] 
He  states  afterwards  that  he  can  do  nothing  till  he  is 
skisfied  as  to  the  amount.  Waters  v.  The  Earl  of 
Tlimnei  {e)  shews  that  a  party  cannot,  by  the  most 
diteet-  undertaking,  prospectively  waive  the  Statute  of 
LteitatSons.  Thb  case  is  like  Poynder  v.  Bluck{^y 
irfiete  the  suppiosed  acknowledgment  was,  '<  I  will  se^ 
Ditis^"Or  Write  to  him.  I  have  no  doubt  he  has  paid  it ; 
if'bjr^hknce'he  has  not  paid  it,  it  is  very  fit  it  should 
bt^.^^taoA  JVittiam  J.  held  this  insufficient    Ucydv^ 

no(«)  aK  «•  r.  408.  (d)  3  Sing,  iia 

(c)  6  J9.  4-  C.  60S.  {d)  S  New  Co.  8S3. 

(0  2  Q.  B.  757.  {g)  5  Dovol.  P.  a  57a 
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>p|^>p^  JKiikr(^)  jUrift^the  laxity  which  formerly  preVafled 

^^*^V„  cai'^tMs  'kdbjetit,  Hfid  which  will  be  again  introduced, 

6iU^i     j^iB^^iSke  CmiU  ni  a  case  like  this,  insist  upon  seefaig 

Itmk&ii^    dj^^Uk  Which  the  plaintiff  has  a  right  to  enforce.    It' 

i»ili, ^indeed;  held,  in  HartUy  v.  fflkarton  (6),  that  the 

^tiiStiktioi^  bf  ah  infant's  promise  might  be  valid,  under 

8^''9'^1  4.  c.  U.  8.  5.,   though  it  had  no  date,  and 

di^  iitt  istate  the  amount  of  debt  or  the  creditors 

name :  but  Coleridge  J.  expressed  regret  that  a  statute 

should  be  so  frittered  away  by  successive  cases.    The 

dti£isioh'*here  contended  for  by  the  plaintiff  would  have 

tE^isdme  tendency. 

^^iltiiVt  Demm AN  C.  J.  The  question  is,  whedier  the 
\kAitt  6t  October  28th  contained  an  acknowledgment 
inli)[)iybg  sudh  a  promise  to  pay  as  would  take  this  caise 
tftffdf  th^  Stiitute  of  Limitations.  I  think  there  was  stick 
li''jf>t*ditlisSe,  and  that  it  was  not  necessary  to  limit  it 
{iy^tei*nl!^  fixing  a  time  of  performance.  When  the 
Hl^tof  '^ays,  before  the  six  years  have  elapsed  (which 
li^pteYk  to  it)e  an  important  circumstance),  ^  t  wKi 
^iik  th6  Statute,**  it  may  well  be  supposed  that  the 
^t^ditbir'cki  his  part  has  forborne  to  sue  relying  ofkni 
^ii^^Hkfidertaking  as  preserving  his  right  of  actioii  tti 
fQWM  if  H  should  be  wanted.  Tlie  defendant  her^  tt^y 
-KU^^itliiknt;  'by  some  expressions  in  the  letter,  ^  As  scidn 
as  I  know  the  amount  which  will  be  due,  I  will  g^ve 
you  my  note :  '*  so  that  the  promise,  as  far  as  this  part 
*|^,'tM{ky 'have  been,  not  a  promise  to  pay,  but  a  |)ro- 
iHfft  ib  ^11^'^  note  on  being  satisfied  as  to  the  a^olfnt: 
4(!M''<Ue^ii^0estidil  wiH  then  be,  whether  the  lettei'' eon- 
Vniik  k'^ptbt^^  Independent  of  that  confditiotf.    Ithliik 

(a)sr.  A76a  ib)  n  J.  t  E.  9S4. 
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it  does,  and  that  the  rest  of  the  stat^i^i^  »%;9frtlM!ll  ^^'SilftF* 
mode  of  settling  how  the  defendant  shall  {)i;p7^e;,f^)ti^        *"^ 
same  time  for  paying  this  patty  and  his  q^ei[  fi^^d^ppff^     9f{N?nFf> 
Our  present  decision  may  be  open  ^  jifc^^pefjf^Jj^^p-^^    ^Mm^. 
after;  but,  where  ambiguous  expressfqqfi  wfp,.}f^j^^^9, 
roust  give  them  the  best  interpretatipp.iiltenqaft^ifljljyi^ 
an  acknowledgment  and  a  promise  appe^r|^tl^(>mf^ 
have  their  effect  in  preventing  the  (^xff/fffx  ^^^  ^ 

Patteson  J.  I  tlHwgbl  at  Uif,ftlrt,4l#jl^Bf,SffR 
enough  in  thu  letter  to  take  the  case  o^^i^finl^^ftftlfJWfi 
and  I  thuik  so  still.  The  defendant  admits  something 
to  be  du^  though  he  does,^^  ag;[eefri^,]t^|^a(}^|j^as 
to  the  amount :  but  h^  siyrs,,,**.r,|if jll  npj^fjr,^  W^flf 
the  statute,  apd  lyill  put  }p  piit  pf.flUr.jHPffffis^rt^lJpn'i 
"^t^  if  taken  alpn^  )nak<>^,ft,pf;^^i^f9^  o'^PimmmS 
ifhjd^ToUowdpnot.q^aJify,  >)|f  BW^\ff{t  ,^hffi|?pljr 

fflP«fr.^p'«l").|MIYeJMefl,fi9^f9f|pdjjh|^,B,gfH,|5ffipi^ 

(a)  3Bmg.U9.  ,   .., 

!-!>;     i    I.    Y,   II    .ii  X<^;  .A  .'V  a   (,u) 
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insUuice,  the  authority  of  which  is  not  dbputed.  It  is 
in  vain  to  attempt  laying  down  a  rule  which  shall 
govern  all  cases :  the  Court  must  interpret  each  instru- 
ment as  it  comes'  before  them.  Difficulties  will  con* 
tinually  arise,  though  Tafmer  v.  Smari  {a)  is  supposed 
to  have  settled  these  questions. 


WiOHTBCAN  J.  I  have  had  some  doubt  whether  diis 
letter  contained  more  thA  a  conditional  promise.  But 
I  am  of  opinion  that  it  does.  The  defendant  admits 
directly  that  something  is  due;  only  he  wishes  the 
amount  ascertained.  But,  if  there  is  an  admissk>n  of  the 
debt,  and  a  difference  only  upon  the  amount,  CMedge^. 
Hom(b)  shews  that  the  operation  of  the. statute  is 
barred.  Even  as  to  the  mode  of  payment,  I  think  tbeni 
is  no  condition  stated,  but  only  a  sug^festioD  of  the 
course  which  will  be  most  convenient 

Rule  disdiafged. 

(a)  6  J9.  4t  C  603.  (6)  3  Bing.  119. 


June  23d. 


Churchill  against  Susanna  Bebtrand,  Adminifi- 
tratrix  &c.  of  Pateman. 


T^ECLARATION  in  assumpsit,  Men/  6th,  1841.  The 
first  count  stated  that  the  intestate  was  indebted 
to  plaintiff  for  money  had  and  received,  and  on  an  ac- 
count stated,  and   in  consideration  thereof  promised 


Intestate 
griDted  an  an- 
nuity to  plain- 
tiff.    After  his 
death,  his  ad- 
ministratrix 
eaused  the  an- 
nuity to  be 

Tacated  for  a  defect  in  the  memorial.  Plaintiff,  to  recoTer  the  balance  of  consider- 
ation money,  brought  indebitatus  assumpsit  against  the  administratrix  Ibr  money  had 
and  received  by  the  intestate  to  plaintiff's  use,  stating  promises  by  intestate  and  by  de- 
fendant 

Held  that,  although  a  right  to  recover  the  consideration  money  became  vested  in  plaintiff 
on  the  refusal  to  conthme  m  annuity,  such  right  did  not  go  back,  by  relation,  to  the  time 
when  that  money  was  originally  paid :  and  therefore  counts  in  the  above  forms  were  not 
applicable. 
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untiff  &€•    The  second  count  stated  the  intestate  to  Q»de^'iJ^aeh. 
ive  been  indebted  as  above,  and  alleged  promises  by  -^- 

e  defendant,  as  administratrix,  after  his  death.     The     Cbobcwu. 
ird  count  was  on  promises  by  defendant,  as  adminis*     BM$x^rqk 
itrix,..in  respect  of  monies  found  due  from  her  as 
Iministratrix  on  an  account  stated  between  plaintiff 
id  defimdant  as  administratrix. 
Pleas  (among  others  not  jiow  material)^  to  the  whole 
idaimtiaDy  that  neither  the  intestate  nor  defendant  as 
[muiistratrix  did  promise^  &c. ;  conclusion  to  the  coun- 
|r:  -issue  thereon*    And  that  the  causes  of  action  did 
it»  nor  did  any  of  them,  accrue  within  six  years  &c. ; 
rification.     Rqilication,  that  the  causes  of  action  did 
erne  withm  six  years  &c. ;  conclusion  to  the  country : 
methereom 

On  the  trial,  befinre  JVighimanJ^  at  the  sittings  in 
Tttdcn  after  Triniijf  term,  1841,  it  appeared  that  the 
testate  had  granted  an  annuity  to  the  plaintiff  in  1823, 
id  paid  it  until  1880,  when  he  died.  The  defendant, 
administratrix,  continued  to  make  the  payments  till 
^88,  when  she  procured  the  annuity  to  be  set  aside  for 
defect^  in  the  memorial.  This  action  was  brought  to 
cover  back  the  balance  of  consideration  money.  A 
»rdict  was  found  for  the  plaintiff,  but  leave  reserved  to 
ove  to  enter  a  verdict  for  the  defendant  on  the  pleas 
'Non' assumpsit  and  the  Statute  of  Limitations. 

BuUi  in  Michaelmas  term,  1841,  moved  accordingly; 
intending  that,  if  the  Statute  of  Limitations  began  to 
ke  effect  from  the  time  of  the  grant,  the  six  years  had 
apsed  before  action  brought :  if  from  the  time  of  re- 
isal  to  pay,  as  was  held  in  Cowper  v.  Godmond  (a),  the 

(a)  9  JBmg,  748. 
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"aafiW^fP"   2'IWiriW>SgWPt^';<n-v7   ,     li-.-   .i*^  :w:.:.   >/    .-il    fill,.!.. 
.afilSfeWF'*'    (ft)  W.v,i,;uMi)     V    -..iv;    >        ^  /n«»  ii-..i  ri'.iH-    r.,ti    mJ     -.^i, 

^tl^^^mAQ^Aif^i^i^^frm^i»ae  on  dMAgivmMt 

iV»qt^»)  J4^  fBecqq4  4/1  4he  gnmtor^  ^eoMop  4q  •iful 
oWpSfllfifrf'  lbflidf*w?t  .m»|be  fD»em^rial  f9f  $mvi^.  u  TJbe 

.^p  iW«s  Uihm,'V  ,Tbf  ntfvmif  in  ibis  ci^,  |pi^«rfi  ooii- 
,  P^M  »K;au|Ri9  of  4ctj(Mi  itO:rtbfti  udmkifeirfUcix  for  moD^y 
^  ^{^  ^  n^iyei  byjlbe .  gvitQtea.  Il  mgkm  no  4^£E^* 
o$mWi(bf^t,.ihQiinMBtAtO/^ed  beibre  there  badbeeQ^my 
^j^e^fiw  \Qf  treai.^he 'mniijl^  a«  void :.  bi»  i^pveseiilatKve 
^.||[|lideHtbat  ,^1^010911  find  it  may  be  presumed  thaW  if  be 
^Jff^dfliffnUs'M  WfiM  bat^.mkenithe  wma^.stap.^^  :That 
dlYiwu^ipqiditt^ia^  d^foodaAt  miQril.btyii^.aubMqieiitiiwB- 
i>tttgmcy»'  becjpqDie  ifdoncgrcibeddandtreoMPed^  ftom  :tbe 
i^rttUP  ^^:«w >ftf  tbQ'P^n^  fpyiog^Jb^a.dpctiiiie' fully 
nfiefp^iMd«iD(rAaSftol(:Y^traI«,(^^    4:i?(a(/€smJ.!.Tbat 

i)nn9ikli4ttiUd>tlic»  gkninH^qf Itttitiow;  ami tog)y<iHd  tltttU  cMInt  ii^ 

ferred  to  3^  Dean  and  Chapter  cfBritiol  ▼.  Gt^te^  1  ITfiu.  AimdL  111. 
(6)  3  Sasi,  16.  (c)  9  JKng.  746^ 
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^dbM*^#dUhl'  carry  the  cause  of  action  here  to  a  CuMkVJiibidi. 
^pk'iiki  bdbre  the  six  years.    Lord  Denman  G  J.  Why        ^^^^ 

might  not  you  have  alleged  a  receipt  to  the  plaintiflp's     Cmmi^iLL 

use  by  the  administratrix?]  *  Camper  v.  Godmond{a)     BnMjjtn. 

Ae#s' that  the  cause  of  action  accrued  on  the  memorial 
'^befaig'ftet  aside ;  and  it  resulted  from  a  payment  to  the 
^tMfttafe.  ^  That  he  had  died  in  the  meantime  made  no 
^did&retiice  in  principle.  {Patteson  J.  You  might  as  well 
Utif'IkktXi  if  the  administratrix  committed  an  assault,  the 
(ftite^tikfc  committed  it]  The  administratrix  is  estopped 
<4Hmii  fi^iiig  that  the  money  was  not  received  to  die  ib- 
'telJkte^s  tiae.    [Patteson  J.    She  is  not  estopped  from 

iftiQ%ig'that  the  party  is  dead.]  An  analogous  case  to 
^(lbill^*as  to  the  liability  of  representatives,  is'  cited  in 
"^^TMet^s  'Law  of  Exeadors.  <<  Where  A.  received  with 
^^  ap)>rentiee  the  sum  of  250/.,  and  died  about  two 
^^^faffti  afterwards,'  having  employed  the  apprentice,  during 
^Ihltt  ^period,  in  inferior  affiiirs,  the  executors  were  de-* 
v^retsd  in  equity,  after  payment  of  the  debts  by  specialty, 
"W^rispay  the  money  as  a  debt  due  by  simple  contract, 
{d^dttctitigat  the  rate  of  20/.  a  year  for  the  maintenance 
'of^^e"  apprentice  during  the  time  he  lived  with  his 
""ibiteter :"  Soatn  v.  Bawdm  (&).  {PaUeson  J.  The  case, 
^^  Stated  tiiere^  does  not  shew  by  whom  the  money  was 
'Ittid  tO'have'been  had  and  received :  and  no  point  arose 
'>bti  'th6- Statute  of  Limitations.  It  is  not  so  much  a 
{i^Ufefltkm  here  whether  an  action  would  lie,  as  whether 
in&i  ddclaration  is  properly  framed.]    It  seems  that  an 

^ministrator  cannot  be  charged  on  promises  made  by 
^Idmr  in  that  capacity,  in  respect  of  money  had  and 

tettived  by  him  as  administrator.    {^Wightman  J.    The 


(a)  9  Biitg.  748. 

(&)  Ch,  Ca,  Ump.  Finch,  Z9^, 


Cited,  ToUer  on  Executant  9S6.i6th  ed. 
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he  had  no  assets.]  A  special  ooiint:^here»  jrtatmg  the 
CmvAcuu,  £|^  mid  duurging  ihe  ariminislyatrix, .  woold  hafe 
been  liable  to  die.aane  ofayectioii.  i  JBot,  having  mt 
oiled  ihe  aomii^y  die  is  not  at  liber^  to  jdeay  thit 
lh0  mooey -was  had  apdiiacejyedfby  the  lateslitfr)!^ 
the  plaintiff 'a  uie(  and^.  m  JLoed  fEBenbom^  aaid.  in 
Hidks  V.  Hfirib(a),  '<  K  the  oonsideratioii  oi 0^  mk 
imtj  haaMMyi  had  and  reoaiffed*  U  mast  ha  moii^ 
had  and  received  with  all  its  iQaDseqaesMs."  .  HSia 
mfiisaL  to  pay  the  anQiiity«  iiei%  .remits  the  paitias  to 
the  state  of  things  exisiiag  on  the  original  pi^fOMOt. 
CPa<teKwi  Jr  That.is  direollyicoDtrary.to,  CSdi^ifr.d;! 
GaimoHiHb)^  where. HUSbr  v*  Lixtanmf  (v)  iwaa*  nsnti 
mledO  The  iM:t  of  .the  administnitxix  herself  ^heM^ 
distinguishes  the  ceae  6om  hotter  vyXaictfir^X^).  She 
]a,no.nK»e.at  Uber^  to  denyithatlhe  money  was  »* 
oeived  to  the  plaintiff's  use  than  the  grantor  woold 
have  been.  If  she  caoy  an  injostioe  may  be  oonmitted 
without  remedy.  \]PatU$mki. ,  There  may  perhaps  be 
a  form  of  action  in  whieh  she  might  be  reached*  But  I 
oainot  see  how  she  can  be  boond<to  the  admisaon  yon 
contend  for.}  The  r^ht  to ;  the  twisideration  moMy 
was  a  r^bt  in  abqrance:  en  the  election  tO'Vacate  ithe 
annin^,  the  money  became  money  had  and  *  received,  to 
our  use.  \PaUe$on  J.  I  cannot  see  how  St  could  be  in 
the  grantor's  option  that  this  should  bci  frooi  the  fital» 
money  received  to  a  pflPtieular  use*]  ^  ; 

The  Court  thought  it  unnecessary  to  h^r  argum^n^ 
in, support  of  the  rule^  but  took  time  for  consideration. 

Cur.  adx>.  mdU 

'     (•)  S  Emtf  IS.  (6)  9  Bmg.  74S. 

(c)  6SV.N.P.C9S. 


ri    VLVKnTORM.      <v  4X99 


.  Lord  Dbnhan  C.  J.,  in  this  vflcatioti  {Jwfe2(kh)j  <^^' 
delivered  die  jadgment  of  die  Court 


iai3. 


The  count  in   the  declaration  on  which  this  case     Chom:hxu. 


▼• 


tnms  was  a  ooctnt  for  money  had-  and  received  by  the     Bbmbaio. 
drfendanfs  inieaateto  the  useof  the  plaintiff,  and  cm  a 
promise  by  the  defendant  as  administratrix  to  pay^  The 
defendant  pleaded  ^on  slssimipsit  and'  the  Statute  of 
limitations.  ' 

An  annuity  was  granted  to  the  plaintiff  by  die  de^ 
ftndan^s  intestate  in  1823,  die  memorial  of  which  wiu 
defective.  The  intestates  paid  the  annuity  till  his  death 
in  18d0.  Tie  defendant  paid  it  afterwards  till  1888^ 
when  she  procured-  it  to  be  i9^  aside  i^r  t&e  defect'  In 
the  memorial.  The  rule  in  this  dose  was  ta  enter  a  ver^ 
diet  for  the  defendant  on  the  two  pleas  above  stated. 

The  Court  of  Common  Pleas,  in  Ctitoper  ▼.  Crod-* 
mond{a)9  dbtinctly  held  that,  under  drcumstanced 
similar  to  the  present,  die  money  paid  to  tb^  grantor  of 
a  defective  annuity  is  not  money  had  anii  received  ui 
the  use  of  the  grantee  until  the  grantor  has  elected  to 
vacate  the  annuity;  and  then  such  election  does  not 
make  the  money  had  and  received  to  the  use  of  die 
grantee  from  the  time  of  the  grant  by  relation.   ' 

That  being  the  law,  the  money  in  this  case  was  not 
bad  and  received  to  the  use  of  the  plainifff^  till  18S8,  at 
which  time  the  intestate  had  been  dead  'iight  years; 
and  so  oould  not  be  money  had  and  received  by  him  ib 
the  use  of  the  plaintiff:  and  the  rule  muistbe  abso-i 
lute  to  enter  a  verdict  for  the  defendant  on  the  plea  of 
Non  assumpsit 

'^   ^  '  '  ttule' absotut^ 

(a)  9  Bing.  748. 


•     1h4^^*'^  ,?tI^noi(J  noijon  i^iha  ,o>/fnoiq  6  ban  :(s^) ';it^d[j  ^.l^iXva^ 

^^^ .lievi;  Jon  iWuoi 

'"'<**'^*  h'yhi    iV|  ?fi//  i^'iu  *>Ioi  A 

^^h^^i  Bateman  and  Others/  Executors  of  BateicaeTi 


Statute  of 
Limitations, 
because  it 
amounu  to  a 


if  m.d.  .iw'    ^^e^  rn''Q&^'<|,;^'i,!'<yi4".X>^  i^'^'one  tt^ 


iibBobr.-   ^'iR^^'iJif/a^EiiteVil'efif^i'^'^'ppahu'^^!"^^^ 


jectea  tbata  paymeDt  alter  action  brourat  was  no  answdP 
to  a  plea  ot  tne  statute ;  ana>  Tanner  v.  omart  {a)  was 

Cited :  but  the  learnea  judge^  on  the  authonrf  01  Tea 

lo  bxiijoitt  otll.  iiQ.  )on  eii^voo9f  SiJdklq  aib  narb  ^bflB 
V.  Towraxer  [p\  directea  a  verdict  tor  the  plaintiS. 

giving  leave  to  move  to  enter  a  nonsuit.^  ^ 

:  b^bTi«  X  \)\K>iViW  bnA      ".duo  bio  ydj  lecJ  oj  ^'^^^  ^^'^ 

Joseph  jfddwm^  in  tne  ensuing  term,  tnoveu  accord- 
inglyi      z5m  v.  Foumxer  \b}  is  now  virtually  overniTed- 

The  decision  there  ^*  that  an  acKnowtcdgment  of  the 

h'Jli  nqi  ■  *    l-:'\ v/i  ■  '^  \  \  ■ .  \      *'.  M  '■  ^  f  J » f ■.  oi  i'jt '  •  *  ' '  ^>'  n'.t'>(].-j  tn  uvxi 
debt,  auer  the  commencement  of  the  action^  takes  it 

out  ot  the  Statute  of  Limttationv    can  be  supported 

only  on  the  ground   that    the    new  acknowledgoient 

•y!09  D/4  ^r-iI^A  .  »;-ni  -iHT      -;\ii..^>.5  >JAMKafI Jjioa  . 
draws  down  the  onginal  promise  to  a  periodrwith\n 

the  six  yeatsL     But  it  is  now  settled'  that  tne  ac- 

knowledgtient  operates  only  as  evidence  of  a  promise 

at  that  time  to  pay:  Ptftam  v.  Jlis/^  (c),^d|^       or 

(c)  1  A  i  C.  848.  ((*)  9f.it  i3eM.^'> 


^<noiif.iiiiiKL 
&  of  eJniiofnfi 


Porik  J.»  there  (a) :  and  a  promise,  after  action  brought^  ^!»et^M»tk. 

ould  not  avail.  --'   - 

A  role  nui  was  granted.  Baimca» 

Jbilii  Henderson  S^ihli^M^isBli^e.    In  ThomUm  t. 

nronnd  on  which  that  statute  proceeds  is.  Uiat,  After  a 
ertatntime  it  shall  be  nresumed.that  iitebt  has  been* 
lispharffed.  ,  A  new  promise  laebuts  that  presumption, 
ind,  theii  the  plidntiff  recovers,  not  on  ,the  ground  of 
laving  a  new  right  of  action,,  but  that  the,  statute  does 
lot  apply  to  bar  the  old  one.''  And  Hdrqyd  J.  aaded : 
'Where  the  Statute  of  Limitations  has  .run.  a  new 

iromise  revives^ the  debt  ab. initio,  and  that  is  equally 

b^TinrjVo  /llKiiiii/  won  ti  \<<j  y  ^\\v\\\^\\  v  wA  'Vji"^ 
he  case  whethec  the  promise  is.m^de  before  or.  after  flie 

>nl  To  Inorrn^Ti ii //ofr^))i  /m  uM^      'i  »ni  (loi^iiDoh  oriT 

^[Nnmencement  of  .the  action."     LittledaleJ.  expressed 

I  z^TivS  ,niii}'>e  :«n]  Tt^  jtiiinn  Ki'MnMio')  Dili   vyfm   Jnob 

limself  to  a  similar .fefTect.    .         .,  .  .^     i    .     . 

jenoqqu?    ><r  nii^     ,<^noiJi;inriuj    lo  '>JijJi,j^  miij  io  Jij(» 

n9fn^i)'>lwnnJ  >u    v/ ni    *>ilj    Jr.ih    hmioij^   *)d:t    no    '(Ino 

,  Lord  Demman  C.  3Jd).    This  case,  .when  we  coiv 

ynJiw  l)oii'>q   u  o1   o^'irnoiq   larn^no  irij   ir//oi)  2Wbi1) 

sider  i^  is  very  dear.     Yea  v.  JEduraJker  (c)  is  acknow- 

ledged  as  jan  autliority  in  Thornton  v.  Slin^soprih  (b) : 

leimoiq  n  To   >'j»)br/iriri;  \U\o    ^*UniiC[o  m-jm^b  iyffhn A 

3Ut  the  iudges  distinguish  it  Troni  that  case. .   Yea  v. 
(d)  No  couDsel  in  f  uppoit  of  the  rule  wai  pretent* 


1843. 
Batsmav 

T. 
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roffd  Js.  lay  it  down  in  the  subsequent  case,  the  Statute 
of  Limitations  takes  effect  upon  the  ground  that  aftor  a 
certain  time  it  shall  be  presumed  that  the  debt  has  been 
discharged.  For,  if  that  be  so^  an  acknowledgment  made 
at  any  time  will  rebut  that  presumption.  But  m  Tmmer 
V.  Smart  {a)  the  earlier  cases  were  rerisedi  mid  the  doo* 
trine  as  to  presumption  of  payment  repudiated;  wuik 
wtes  held  that,  to  pvevent  the  operatiaQ  of  the  statute^  * 
distinct  promise  was  neccisaiy>  That  promise  must  ba 
before  action  brought. 


pATrasoN  J.  It  is  clear,siBce  thedecirion  io  Unrner 
V.  Smart  {a)y  that  the  acknowledgmoit  must  be  before 
actbn  brought. 

Williams  J.  concurred. 


WioHTMAN  J.  Part  payment  is  an  acknowledgment ; 
and  an  acknowledgment,  though  not  a  promise  in  terms, 
may  amount  to  one  virtiiallyi:  but,  where  it  is  not  made 
till  after  action  brought,  it  cannot  prevent  the  operation 
of  the  statute. 

Rule  absolute. 

(a)  eM.^C.  SOS. 


Emest  against  The  Alderman  andj  Capital 
Burgesses  of  Malbiesbuh7. 

Tlii' ANDAMUS  t6  tihe  alderman  and  capital  burgesses  To  m  i 

JbfJL  ,        u.  »t-4,"«''  •  muijcomiiuuid- 

of  Miumesbmy  to  admit  Jo^n  Eihery  a  commoner  ing  «  corpor- 

ofthtitboroDgti.   The  derendatitsinade  a  return.  Pleas,  the  pnMecvMtor 

oflering  thfee^raverses'to  the  return;  on  which  traverses  ^  hu^^J^ST' 

the  defendants  joined  issue.     One  issue  was  found  for  ^fXtwd^ 

the  defendants,  going  to  the  whole  merits:  the  other  custom, Um 

,"■.,..     \  ,      ,  w,'*    .   ■•\  '  I '.    • »        I    *      ..-••;  corpombon 

issues  (each  aliio  going  to  the  Whole  merits)  were  found  m«de  a  retam, 

I    '-«<•,     r      .    -       I        <'  ' .  {  deDyiDS  the 

finr  the  pTaindff.    In  last  Hilary  term  Sere  obtained  a  custom,  and 

rule,  on  behalf  of  the  plaintifi^  for  taxbg  costis  for  the  allied  qiuOia- 

plaintiff  on  the  issues  in  which  he  had  succeeded,  and  l^^^ilde^^ 

for  the  defendants  on  Uiose  in  wliich  tiey  had  sue-  f^Sl^^il^Sor, 

ceeded.    In  last  term  (a).  _    ^.  ^^J 


.    .  ,  . .      .      .  '  !   pointiaeverallj; 

XJHmder  and  Barsicm  shewed  cause,  and  Brie  and  and  the  cor. 
Bere  irupported  the  rule.    Tlie  facts  of  the  case^  and  Lmi^   On 
th^  course  of  arguthent,  willappear  fully  Troni  the  judg-  ncgatifii^. 
ment.    Kfnaston  v.  The  Mayor^  S^c.  of  Shrewsbury  (i),  fcUSTfor  Ae 
S^riiz  V.  Pflff  (c),  Rex  v.  The  Mayor,  ^c.  of  Stafford  {d),  gHSJ^o"^ 


Statute  of  Gloucester  (UUt  6  Jftt  1.  c  1.),  Stat.  1  W.  4.  ^^ 

c.  21.  5. 6.,  and  Bird  v.  Higginson  (e).  were  cited.  the  prosecutor 

'  66  \  /^  was  not  entitled 

Cur.  adv.  VUlt.  to  coats  on  the 
issues  on  which 
he  had  suc- 

Lord  Denman  C.  J.,  in  this  vacation  (June  21st),  de-  ^^^^^^ 
livered  the  judgment  of  the  Court.  ^  j^^  ^^' 

9  Ann.  c  90. 
(o)  Jtme  nth.    Before  Lord  Denmtm  C.  J.,  JRsUmm,  ffUHmi,  «id  t  ^'  ^'/^li 

.  2  ir.  4*  1.  74., 

^Wwi4geJs.  orU-^HW. 

(6)  S  Str.  1051.  (c)  1  Q.  B.  636.  4  IT.  4.,  Gtne^ 
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robimg  IIL  The  writ  of  mandamas  in  this  case  states  a  castom  m 

!___  the  borough  of  Malmedmry^  that  any  son  of  a  free  burgess 

^■■^^  or  commoner  in  his  own  right,  being  twenty  one,  and 

The  Corpo.  married,  and  a  parishioner,  and  inhabitant  householder 

ntifm  of 

Mauikimjrt.  in  an  entire  tenement,  and  not  an  inmate,  within  the 
borough,  has  a  right  to  be  admitted  a  freeman  or  bur- 
gess. It  tlien  states  John  Emery  to  be  twenfy  one,  and 
married,  the  son  of  a  burgess,  and  a  parbhioner  and 
inhabitant  householder  in  an  entire  tenement.  The 
return  denies  Uie  custom ;  also  denies  that  John  Emery 
was  a  parishioner;  and  also  denies  ^that  he  was  an  in- 
habitant  householder  in  an  entire  tenement.  John 
Emery  traversed  this  return,  reasserting  the  three  mat- 
ters denied  by  tlie  return:  on  which  issues  were  joined. 
The  jury  found  for  JcJin  Emery  on  two  of  the  issues, 
and  for  the  corporation  on  the  third  (a). 

The  corporation  are  therefore  entitled  to  the  general 
costs;  which,  however,  they  have  not  taxed.  And 
Emery  has  obtained  this  rule  to  have  his  costs  of  the 
issues  found  for  him.  He  contends  that  he  is  to  be 
considered  as  plaintifi^  and  the  corporation  as  defend- 
ants ;  and  that  he  is  entitled  to  these  costs,  either  under 
the  statutes  of  4  Amu  c.  16.  s.  5.  and  9  Ann.  c.  20.  s.  5^ 
or  under  the  rule  of  court,  HiL  2  W.  4.  L  74.  (fi),  or 
HiL  4  TV.  4.,  General  Itules  and  Regidationsj  7.  (c). 

We  are  of  opinion  that  the  corporation  cannot  be 
considered  as  defendants  within  stat.  4  Ann.  c.  16.  s.S.9 
so  far  as  regards  the  return  which  they  made.  It  was 
not  made  under  the  authority  of  that  act,  but  at  com- 
mon law,  and  would  have  been  just  the  same  if  that  act 
had  never  been  passed :  and  there  is,  in  truth,  no  plead- 

(«)  The  existence  of  the  custom.  (h)  S  B.  ^  Ad.  S85. 

(c)  SB.iJd.  ir. 


^  .T!\« v-^M  M-  -^,rv*r..lf  7>..(fl)u4o?f(.'V<?.'i.flK>tef,ii«i 
C.20.,  which  enj^^lef,hjfl»(_^)  tp,tS5iyfirfi9.,li^ft  r.^^^B,  fiffi}L 

are  not  so^ , an^,, ]pr<^x'#r,  ^H^n  ^t,op  ,»^e.4^^W  <"i\t 
of  cpm^aint.  iij  rpsp^^^  9.?.?S9)>  .<fflHRff  .fiF,  ^P"?.!*  ."^iffinS^ 

•liiialq  on  .iIJuU  ni  ^^i  t>iu»ill  bnn  ;  Lt><iHiui  iij'jcJ  i^r/fiii  had 
(a)  3  ^.  ^  i^d  385.  (6)  Sect  2. 

(4C>6  J^»^^iT.  '  ........  ,.?M..,u..r.?.r.    .(ir    (^L) 
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failed  to  establish,  and  he  shall  be  liable  to  the  other 
party  for  all  the  costs  occasioned  by  such  ooant, 
plea,"  &c. 

The  penalty  is  on  the  parfy  pleading  several  ooiints 
or  pleas,  and  failing  to  establish  one  or  more.  Here  the 
corporation  are  not  a  party  pleading  at  all :  they  have 
not  pleaded  any  counts  or  pleas,  nor  &iled  to  establish 
any:  they  did  not  by  the  record  take  upon  themselves 
to  establish  any  thing:  but,  Emery  havbg  traversed  the 
three  matters  negatived  by  the  return,  the  affirmative  of 
all  which  three  it  was  necessary  for  him  to  establish^  they 
have  joined  issue,  as  they  were  obliged  to  do. 

It  is  very  true  that  the  corporation  are  in  fiiult  for 
having  denied,  by  their  return,  two  matters  which  have 
been  proved  against  them:  but  we  have  already  ex- 
pressed our  opinion  that  the  return  cannot  be  consi- 
dered as  a  pleading  in  this  cause;  and,  therefore^  we 
cannot  fipd  any  statute,  rule  of  court,  or  practice,  which 
will  audiorise  us  in  giving  £m^the  costs  which  he 
seeks. 

The  rule  must  be  discharged  without  costs. 

Rule  discharged  without  costs. 
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Quetn*$  Bench* 
1842. 


Cabk  against  Fosteb  and  Others.  ^^4th 

CASE.    The  declaration  stated  that  plaintiff;  <<  before  The  «<  inter- 
niption*'  which 

and  at  the  time  of  the  committhig  "  &c.,  **was,  and  defeauapre. 
from  thence  hitherto  hath  been,  and  still  is  **  possessed  of  ^ct^jL"* 
a  messuage  and  land,  situate  &c.;  and,  by  reason  thereof,  ^^^y^^  ^' 
during  all  the  time  aforesaid  of  right  ought  to  have  had,  J^j'^n^^oj 
and  still  of  right  ought  to  have,  common  of  pasture  for  «  niere  discon- 
all  his  commonable  cows  and  heifers  levant  and  couchant  user  by  the 

the  cUumant 

&C.,  in  a  certain  place,  waste  or  common  called  Neaby  himself. 

MooTf  in  the  parish  of  Clapham  in  Yorkshire,  every  year,  under  sect  i,  if 

at  all  times  &c.,  as  to  the  said  messuage  &c.  appertain-  ©fa  right^OT*** 

ing  &c :  the  count  then  alleged  a  disturbance  by  driving  ^^e^irf^a^on 

plaintiff's  cattle  off  the  common.  brought,  and 

■^  thirty  years 

Pkas.     L  Not  guilty.     2.  That  plaintiff  was  not  law-  before,  but  dis- 

°  *^  ^      used  during 

fully  possessed  of  the  said  messuage  and  land  &c.,  in  any  part  of  the 

intermediate 

manner  &c.    Conclusion  to  the  country.    Issue  thereon,  time,  it  is 
8.  That  plaintiffonght  not,  by  reason  of  the  possession  uon*for*the*** 
of  the  said  supposed  messuage  and  land,  of  right  to  ^"That  ^me^' 
have  had,  nor  still  of  right  ought  &c.,  common  8ic.  in  ^«  "^^^  ^^ 

o  o  '  ceased  or  was 

the  said  place  &c.,  in  manner  &c.     Conclusion  to  the  »^ii  substan- 
tially enjoyed. 

country.     Issue  thereon.  The  infer- 

ence to  be 
On  the  trial,  before  Lord  Denman  C.  J.,  at  the  York  drawn  from  the 

Summer  assizes,    1841,  it  appeared   that  the  plaintiff  on  this  point,  is 

claimed  the  above  mentioned  right  of  common  in  respect  gumption*^ 

of  a  fisirm  called  Mealingscales,  of  which  he  was  tenant:  ^'^herTa  ^' 

and  he  proved  a  continued  user  of  such  right  by  the  commoner  had 

*  °  "  ceased  to  use 

tenants  of  Mealimscales    for  nearly  forty    years  next  the  common 

^  J  /     J  during  two 

years  of  the 
thirty,  having  no  commonable  cattle  at  tlie  time,  but  had  used  it  before  and  after :  Held, 
that  a  jury  were  justified  in  finding  a  continued  enjoyment  of  the  right  during  thirty  years. 

8Q  2 


582  Q.B.    TRINITY  VACATION, 

Volume  III.    before  the  commencement  of  this  action,  except  that, 

1842 
■  about  eighteen   years   back,   the   owner  of   the  farm 

Cxaa  had  it,  for  two  years,  iu  his  own  hands,  and,  having 
FosTiB.  no  commonable  cattle,  made  no  use  of  the  common 
during  that  period.  For  the  defendants  it  was  urged 
that  this  cesser  of  enjoymeilt  during  two  years  de- 
feated the  plaintiff's  case,  which  required  that  the 
profit  should,  according  to  stat.  2  &  3  JV.  ^.  c.  71. 
ss,  hand  4*.,  ^^have  been  actually  taken  and  enjoyed" 
*'  without  interruption  for  the  full  period  of  thirty 
years,"  "  next  before "  action  brought.  The  Lord 
Chief  Justice  overruled  the  objection,  giving  leave, 
however,  to  move  to  enter  a  nonsuit;  and  he  left  it  to  the 
jury  to  say  whether  the  tenants  of  Mealingscales  had,  sub- 
stantially, enjoyed  the  right  of  common  for  thirty  years 
next  before  the  commencement  of  the  action.  Verdict  for 
plaintiff.  Cresswell^  in  the  ensuing  term,  obtained  a  rule 
to  shew  cause  why  a  nonsuit  should  not  be  entered, 
or  why  tliere  should  not  be  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  weight  of  evidence. 

Dundas  and  Wortley  now  shewed  cause.  There  was 
a  substantial  enjoyment  of  the  right  during  thirty  years 
next  before  action  brought  The  tenants  of  Mealing- 
scales turned  on  cattle  while  they  had  them,  and  ceased 
exercising  the  right  only  when  they  had  no  occasion  for 
it.  The  statute  requires  an  *'  interruption"  tp  defeat 
the  title;  but  that  word  implies  an  adverse  act  of  ob- 
struction, not  a  voluntary  intermission.  Sect.  4  pro- 
vides <'  that  no  act  or  other  matter  shall  be  deemed  to 
be  an  interruption,"  unless  ^'  submitted  to  or  acquiesced 
in  for  one  year  after  the  party  interrupted  shall  have 
had  or  shall  have  notice  thereof,  and  of  the  person 
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making  or  authorising  the  same  to  be  made:"  language  Qveen*»  Bench. 

wholly  inapplicable  to  the  case  of  a  voluntary  cesser.   ^ 

The  words  of  sect  1  referring  to  the  **  right  of  common"  C^** 
previously  mentioned  in  that  clause  are  that  **such  Fotni. 
right"  shall  have  been  enjoyed;  the  language  differing, 
so  far,  from  that  of  sect.  2,  where  it  is  required  that 
**  such  way  or  other  matter "  shall  have  been  enjoyed. 
Common  is  not,  in  its  nature,  a  thing  to  be  enjoyed 
continuously:  the  user  must  be  limited  by  seasons,  and 
mtist  depend  upon  the  quantity  and  description  of  stock 
which  the  commoner  possesses.  The  right,  therefore, 
may  continue,  though  enjoyment  of  the  common  be 
suspended.  In  Bailey  v.  Appl€yard{a)  the  enjoyment 
of  pasture  was  adversely  obstructed  by  a  physical  im- 
pediment ;  and  Patteson  J.  there  left  it  to  the  jury  to 
say  whether  there  had  been,  substantially,  an  enjoyment 
for  thirty  years,  or  for  twenty  eight  only.  Tindal  C.  J., 
in  Flight  v.  Thomas  (i),  notices  that  "the  fourth  section 
uses  the  expression  of  the  *  party  interrupted;*  which 
may  well  denote  that  the  interruption  is  an  obstruction 
to  the  exercise  of  the  right,  and  not  necessarily  an  in- 
terruption of  the  period."  And  Parke  B.,  in  the  course 
of  the  argument,  expressed  himself  to  the  same  effect  (c). 
In  Payne  v.  Shedden{d)  Patteson 3.  held  that  there  might 
be  an  enjoyment,  without  actual  exercise,  of  a  right  of 
way ;  saying,  "  If  there  be  ten  years'  enjoyment  of  a 
right  of  way,  and  then  a  cessation  under  a  temporary 
agreement  for  another  ten  years,  yet  this  may  be  a 
sufficient  enjoyment  of  the  old  right  for  twenty  years 
to  make  it  indefeasible  under  the  statute ;  for  the  agree- 

(a)  S  A.  ^  E,  161. ;  and  note,  p.  i.y  in  tame  vol. 
(6)   n  A.^  E.  688.  (c)  llA.j^E.  699. 

(d)  1  Af.  i  Bob.  382. 
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.  Vobune  III.  meiit  to  suspend  the  enjoyment  of  the  right  does  not 
extinguish,  nor  is  it  inconsistent  with,  the  right**  And 
Caek  he  added  that  the  user,  by  agreement,  of  a  substituted 
FofRB.  line  between  the  original  termini  might  ^^  be  considered 
as  substantially  an  exercise  of  the  old  right,  and  evi- 
dence of  the  continued  enjoyment  of  it"  The  defend- 
ants here  may  rely  on  Parker  v.  MiicheU  (a),  where  a 
mere  nonuser  for  fouryears  was  held  to  defeat  the  case 
of  prescriptive  title.  But  there  the  question  was  not 
much  considered ;  the  decision  turned  on  sect  2,  not 
sect  1,  the  right  claimed  being  a  way,  not  a  right  of 
common ;  and  there  had  been  an  absolute  cesser  for  the 
four  years,  not  accounted  for,  as  the  intermission  is  here, 
and  without  resumption  of  the  right  Further,  the 
plaintiff  here  was  not  obliged  to  rely  upon  the  statute, 
but  might  use  the  evidence  as  establishing  a  prescriptive 
right  as  at  common  law,  there  being  no  proof  on  the 
other  side  that  his  enjojrment  had  commenced  within 
legal  memory.  (The  arguments  on  the  motion  for  a 
new  trial  are  omitted.) 

fV.  H.  Watson  and  Hugh  HilU  contra.  The  plaintiPs 
case,  at  the  trial,  was  rested  on  the  statute,  not  on  a 
common  law  prescription.  Then,  the  common,  here, 
was  not  "actually"  "enjoyed"  for  thirty  years  next 
before  action  brought.  It  could  not  be  so  if  there  was 
a  cesser  for  two  years  during  that  period,  whether  by 
interruption  or  from  any  other  cause.  The  argument  for 
the  plaintiiF  would  apply  even  if  the  years  in  which  no 
user  appeared  were  the  first  two  of  the  thirty,  at  least 
where  a  previous  enjoyment  could  be  shewn ;  or  if  the 
right  had  been  intermitted  for  seven  years ;  or  had  been 

(a)  11  A.i  E.n%B. 
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eacerdaed  only  during  the  first  and  thirtieth  years,  and  Queen^t  Bench. 
intermitted  during  the  odier  twenty  eight.  It  is  hard 
tx>  say  where  a  line  could  be  drawn.  [Lord  Den-  ^^** 
numCJ.  The  same  difficulty  may  be  raised  by  asking  Foati^ 
how  short  a  period  will  defeat  the  right.  Paiteson  J. 
.Would  you  say  that  it  must  be  exercised  every  hour  of 
the  day  ?]  It  must  at  least  be  supposed  that  a  right  of 
common  will  be  used  at  certain  periods  of  the  year. 
[Lord  Denman  C.  J.  By  those  who  have  cattle  to  turn 
on.]  Sect  6  excludes  all  presumption  in  &vour  of  any 
claim  from  proof  of  the  right  having  been  enjoyed  for 
<*  any  less  period  of  time  or  number  of  years  "  than  the 
previous  clauses  require  in  the  respective  instances. 
There  must  be  an  actual  taking  and  enjoying  of  the 
fight}  profit  or  benefit  for  the  entire  period,  without 
interruption.  As  to  this,  Parker  v.  Mitchell  (a)  is  in 
point  It  is  true  that  the  plea  there  alleged  an  enjoy- 
ment for  forty  years  next  before  the  commencement  of 
the  suit :  but  the  ground  of  decision  was  that  a  period 
of  nonuser  defeated  the  prescriptive  right.  IPattesofi  J. 
The  case  turned  on  sect  4*,  which  requires  the  time  to 
be  computed  back  from  the  commencement  of  the 
action.  That  could  not  be  done,  because  the  user  was 
not  brought  down  by  proof  to  the  time  of  commencing 
the  action.  The  present  case  does  not  turn  on  sect  4*.] 
Payne  v.  Shedden  {b)  shews  that  the  right  may  be  exer- 
cised constructively,  but  not  that  all  exercise  of  it  may 
be  dispensed  with.  [Paiteson  J.  I  thought  there  that, 
if  I  have  a  right  over  another's  land,  and  he,  for  a  time, 
gives  me  a  consideration  for  ceasing  to  exercise  it,  I  enjoy 
the  right  while  receiving  the  compensation.     The  Court 

(a)  WA.^E.  788.  (6)  1  M.  §•  Rob.  382. 
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roiume  in.  of  Common  Pleas  ia  Hall  v.  Stt^  (a)  lay  down  the  law 

1842 
[__  in  a  manner  which  seems  at  variance  with  BaiUy  f. 


Carr  Jppleyard  {b) :  but  the  case  seems  to  have  received 
FoRift.  slight  consideration  ;  and  the  language  of  the  act  is  not 
discussed.]  In  principle,  the  shortest  intermission 
should  be  as  fatal  to  the  right  as  the  longest :  but,  if  it 
were  necessary  to  draw  a  line,  the  manner  in  which  the 
words  **  year ''  and  <^  years  "  are  used  in  sects.  4  and  6» 
and  other  parts  of  the  statute,  seems  to  point  out  that,  if 
an  entire  year  be  wanting  to  the  requisite  period,  then 
at  least  the  right  is  incomplete.  The  act,  being  express 
in  its  language,  must  receive  the  literal  construction  not- 
withstanding any  inconvenience  or  inconsistency  which 
may  be  suggested  as  the  consequence :  this  is  expressly 
laid  down  by  Lord  Abinger  C.  B.  in  Wright  v.  JFi/- 
liams  (c).  There  is  no  ground  for  the  distinction  sug- 
gested on  the  other  side  between  the  words  *^  right, 
profit,  or  benefit"  ^^  taken  and  enjoyed,"  in  sect.  1,  and 
"  way  or  other  matter "  "  enjoyed,"  in  sect  2.  The 
clauses  merely  introduce  separate  provisions  for  the  case 
of  a  profit  a  prendre  and  that  of  an  easement. 

Lord  Denman  C.  J.  I  am  of  opinion  that  the  thirty 
years'  enjoyment  was  suflSciently  made  out  There 
must  be  some  interval  in  the  enjoyment  of  all  such  rights ; 
and  it  must  be  a  question  for  the  jury,  in  each  case, 
whether  the  right  was,  substantially,  enjoyed  for  the 
requisite  period.  It  has  been  ingeniously  argued  that  a 
thirty  years'  enjoyment  cannot  have  taken  place  where 

(a)  4  New  Co.  381. 

(6)  %  A,i  E*  161. ;  and  note,  p.  i.,  in  same  toL 

(c)  \M,^W.  77.  98,  99.     S.  C.  7>iWi.  J  Gr.  375.  399. 
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there  has  been  a  two  years'  intermission.     But  the  Qftem^s  Senek. 

1040 
words  ofsect  1  are  "  without  interruption,"  not  "  with-  * 

out  intermission."     And  the  intennission  must  be  a        ^^^*' 

▼. 
matter  oped,  in  every  case,  to  explanation.     Sect  6       Foctbb« 

enactSF  that  no  presumption  shall  be  made  in  favour  of 
any  claim,  on  proof  of  the  right  having  been  exercised 
§ot  a  less  period  than  that  prescrit>ed  by  the  act  in  the 
particular  ^ase.  But  that  provision  is  meant  only  to 
encounter  presumptions,  from  an  exercise  of  the  right 
during  such  an  ittyperfect  period,  that  it  was  exercised 
in  older  times.  The  effect  of  the  clause  is,  that  a  claim- 
ant, proving  enjoyment  for  less  than  the  specified  time, 
sb^ll  not,  on  that  ground,  carry  back,  his  right  to  a 
period  before  that  which  his  proof  extends  to.  But 
this  does  not  afiect  the  mode  of  proof:  and,  where 
actual  enjoyment  is  shewn  before  and  aher  the  period  of 
intermission,  it  may  be  inferred  from  that  evidence  that 
the  right  Continued  during  the  whole  time. 

Patteson  J.  I  think  there  is  no  difficulty  in  the 
construction  of  the  statute.  <^  Interruption  "  in  sect.  1 
must  clearly  mean  an  obstruction  by  the  act  of  some 
other  person  than  the  claimant,  not  a  cessation  by  him 
of  his  own  accord.  And,  when,  especially,  we  refer  to 
sect  4,  which  provides  that  no  act  shall  be  deemed  an 
interruption  unless  <^  acquiesced  in  "  for  one  year  after 
the  party  interrupted  shall  have  had  notice,  there  can- 
not be  the  slightest  doubt  on  the  point  Indeed  the 
defendants'  counsel  did  not  rest  the  case  so  much  on 
interruption  as  on  sect.  6.  By  sect.  4  it  is  enacted  that 
the  period  to  be  relied  upon  must  be  one  immediately 
preceding  the  commencement  of  the  action;  and  sect  6 
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^r^brnt  III.  esCcliideiB  any  preKunption  from  proof  of  tfad  exercbe  of 
right  during  a  less  period  than  the  previous  dauses  le- 
Cam  quire.  '  Formerly  an  immemorial  enjoyment  was  pre- 
fonEKf  sumed  from  proof  going  back  to  the  extent  of  living 
memory;  now,  by  sect  6,  that  is  no  longer  permitted 
But  no  di£ference  is  made  as  to  the  proof  of  an  interme- 
diate user.  It  is  always  for  the  jury  to  say  whether, 
daring  any  intermediate  part  of  the  period,  an  actual 
enjoyment  has  been  had.  How  many  times  the  right 
has  been  ex^cised  is  not  the  material  question,  if  the 
jury  are  satisfied  that  the  claimant  exercised  it  as  often 
as  he  chose.  It  is  suggested  that  the  argument  Soi^  the 
plaintiff  might  ^ply  equaUy  if  there  were  a  cesser  «mr 
seven  years.  I  am  not  prepared  to  say  that  it  woul4 
not.  It  might  be  that,  under  the  drcumstances,  the 
party  had  no  occasion  to  use  the  right.  The  questioD 
would  always  be  for  the  jury.  So  long  an  intermission 
would  be  a  strong  piece  of  evidence  agunst  the  con^ 
tinned  right:  but  it  would  be  for  them  to  determine. 
The  act  makes  no  provision  for  such  a  case^  sect  6 
relating  only  to  the  non*presumption  of  right  at  a  period 
antecedent  to  that  over  which  the  proof  extends. 

Wiu.iAMS  J.  I  am  of  the  same  opinion..  *^  Inter- 
ruption ''  means  an  obstruction,  not  a  cesser  or  intermis- 
sioUj  or  any  thing  denoting  a  mere  breach  in  time. 
There  must  be  an  overt  act,  indicating  that  the  right  is 
disputed.  Before  the  statute,  in  cases  relating  to  com- 
mon, it  was  very  usual  to  explain  the  ceasing  to  turn  on 
catde  by  the  fact  that  there  were  not,  at  the  time,  com- 
monable cattle  to  turn  on.  No  necessary  inference 
arises  from  a  cesser  during  two,  three,  or  seven  years« 
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In  this  particular  case  ienjoyment  for  die  requisite  period  QmetCt  seneh. 
was  abundantly  made  out  («). 


Rule  discharged.         ^ae* 


,    (a)  fFidiUiiiafi  J.  had  left  the  Court. 


The  Qdbek  a^ti^Thomas  and  Another,     ^^'4^^ 
Gfaapelwardens  of  Hawobth« 

CIR  fV.  W.  FOLLETT^  Solicitor  General^  in  last  By  custom  in 

Easter  term,   obtained  a  rule,  calling  on  Enoch  dmrch  rates 
Thmnas  and  Bcbert  Tayhr^  chapelwarderis  of  the  town-  JJ,7^^fonen 
ship  of  Htm&rth^  in  the  parish  of  Bradfbrdjin  Yorkshire,  ^^  J^^'^Jl^ 
to  shew  cause  why  a  mandamus  should  not  issuer  com-  •wembied,  but 

*^  were  paid  in 

inanding  them  to  make  and  assess  a  rate  upon  the  in*  certain  cus- 

tomary  pro- 

habitants  of  the  township,  for  levying  and  raising  the  portions  by  the 

t*  ^^1    «^      «^  V      1     •  1  •  1  <i      several  town- 

sum  of  76/.  I2s.  lOff.,  being  the  proportion   payable  ships  of  which 

by  the  said  inhabitants  of  the  church  lay  or  rate  of  composed.^** 

383/.  45.  2d.,  made,  on  14th  Min/  1841,  upon  the  in-  ^^d^^^„. 

habitants  of  the  parish,  to  repay  the  necessary  repairs  ^^'""Y^^ 

and  expenses  of  the  parish  church  of  the  said  parish;  oflScersofa 

.  .  township  to 

WHd  to  proceed  to  collect  the  said  sum  of  76/.  12S.  lOd. ;    raise  the  pro- 
portion, in  the 

and,  when  collected,  to  pay  the  same  over  to  the  church-  township,  of  an 

allecped  r&t£ 

wardens  of  the  township  of  Bradford  in  the  said  parish,  which  had  been 

The  case  on  the  part  of  the  Crown  was,  that  Haworih  Silrch'^warf^ens 

was  one,  and  Bradford  township  another,   of  several  *f ^^'"^°"*^ 

townships   of  the   parish   of  Bradford,   in  the   West  rishione«in 

the  majority 
had  refused  the  rate  with  the  intention,  as  was  suggested,  of  haying  no  rate  at  all. 
Although  the  yestry  meeting  was  held  in  obedience  to  a  monition  from  the  Consistory 
Coort,  whereby  the  churchwardens  and  parishionen  were  admonished  to  hold  the  meeting 
■ad  lay  a  rate. 
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roiums  TIT.     Riding  of  Yorkshire.    Thati  by  immemorial  custom  (a), 


1842. 


ali  church  rates  laid  on  the  parish  by  the  body  of  the 
The  QoMK  parishioners  of  the  whole  parish  in  vestry  iisserobled 
Thomas.  were  raised  in  the  several  townships  in  certain  definite 
proportions,  and  paid  over  to  the  churchwardens  of  the 
township  of  Bradford^  who,  so  ikr  as  regarded  the  parish 
church,  acted  as  churchwardens  of  the  whole  parish. 
That  the  proportion  always  pakl  by  Hceworth  was  one 
fifth  of  the  whole.  That  it  was  the  duty  of  the  chapel- 
wardens  oi  Hceworth  to  raise  and  collect  this  fifth,  and 
pay  it  over  to  the  churchwardens  of  Bradford  town- 
ship. That  a  decree,  dated  Slst  March  1841,  bad  issued 
from  the  Consistory  Conrt  of  York^  again^  th^  church- 
wardens of  the  township  of  Bradford  ktid  the  pa- 
rishioners of  the  parish,  commanding  thenti  to  shew 
cause  why  a  monition  should  not  issue  against  them 
to  take  the  necessary  steps  tbwards  putting  the  pia- 
rish  church  in  repair  tind  (amongst  other  things)  to 
call  a  vestry  meeting  for  making  a  rate  for  siich  repair, 
and  also  against  the  parishioners  to  meet  and  make  the 
rate;  with  intimation  that,  if  cause  wen>  not  ^he^,  the 
vicar  general  and  ofircral  principal^  6t  some  ot)l6t  com- 
petent judge,  would  decree  the  monition  to  issue.  That, 
no  cause  being  ^hewn,  the  monition  issued,  on  6th  May 
1841,  to  the  churchwardens  ahd  parbhion^r^  iidcord- 
ingly,  naming  14^h  May  then  instant  for  the  ve^y 
meeting ;  and  the  churchwardens  were  further  itioilijihed 
to  return  the  names  of  the  parishioners,  present  &t  the 
vestry,  who  should  refuse  to  make  the  rate,  to  th^  Vicar 
general  and  official  principal,  or  his  latrful  slurrogate, 

(a)  The  custom  "was  before  the  Court  in  Stetd  v.  Beaton,  4  7.  JR. 
669.,  and  in  Bex  v.  Tke  Chapdwardens  of  Haworik,  l^  JSbiT,  556,,  ind 
alio  in  Regina  r,  Fi€kk$f  pott,  note  (a),  p.  599^  ] 
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&^  _  That  tb|$  ch^rchwardens,   in  obedience  to  the  Queen's  Bench. 

moqition^  sqmmoned  a  vestry  meeting  for  the  14th  ' 

Mm/  ;  which  was  accordingly  held.  Tliat,  at  the  meet-  The  Ouxxm 
ing,  one  of,  the  churchwardens  proposed  a  resolution  for  Thomai. 
a  rate,  which  wa3  seconded,  but  negatived  by  a  majority. 
That  the  intention  of  the  majority  was  to  refuse  a  rate 
altogetlier.  That  the  churchwardens  and  a  portion  of 
the  parishioners  then  present,  being  a  minority  of  the 
meetings  thereupon  laid  the  rate  which  was  the  subject 
of  this  motion.  .That  the  chapelwardens  of  Haworlh 
had  be^n  called  upon  to  collect  and  pay  the  one  fifth, 
but^had  not  done  so.  t 

'  '[^l^e  affidavits  in  answer  stated  that,  upon  thechurch* 
wardens  ^pd  minority  laying  the  alleged  rate,  the  ma* 
jority  of  the  meeting,  protested  against  it.  Two  rateable 
parfshion^rs  of  Hawarih  township  deposed  that  they 
had  th|reaten|ed,  and  did  intend,  to  institute  legal  pro- 
ceedings agajuast  any  party  attempting  to  enforce  the 
alleged  rate :  and,  by  another  affidavit,  it  appeared  that 
a  parishioner  of  the  township  of  Bradford  had  been 
summoned  before  justices,  under  stat.  53  G.  3.  c.  127. 
5. 7.,  and  had  been  by  them  ordered  to  pay  his  rateable 
proportion  of  the  sum  due  from  Bradford  township ; 
that,  upon  his  not  doing  so,  a  warrant  had  issued  from 
the  justices,!  under  which  his  goods  had  been  seized;  and 
that,  under  the  advice  of  counsel,  he  had  brought  an 
action  for  such  seizure,  which  action  was  now  depend- 
ing («)• 

The  affidavits  in  answer  also  disputed  some  of  the 
facts   relied   upon   for   the    Crown,   and  stated  other 

(a)  DiUe  Y.  FoUard  and  Others,  in  replevin.  The  action  was  tried 
before  Lord  Denman  C.  J.,  at  the  Yorksfiire  summer  assises,  1842;  when 
«  verdict  was  taken  for  the  plaintifiT,  subject  to  a  special  case. 
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nhamni*    matters  hj  way  of  defence;  but,  as  tbe  Court,  for  tlie 

1 842 
!__   purpose  of  the  point  decided,  assumed  only  the  truth  of 

Hie  QjimmK    i^^  {^^  above  Stated,  it  is  considered  sufficient  to  con- 

Tbomas.       fine  the  report  to  these,  and  omit  the  argument  as  to 

the  other  points  in  dispute. 

In  last  TrinUif  term  (a), 

Jervisy  BaineSf  and  T.  F.  Ellis  shewed  cause;  This 
is  an  attempt  to  compel  the  chapelwardens  ot  Hawofth 
to  try,  at  their  own  expense,  the  question  whether, 
when  a  majority  of  a  ?estry  meeting  refuse  to  lay  a  rate 
in  obedience  to  the  order  of  an  Ecclesiastical  Courts  the 
church  wardens  and.  the  nunority  have  the  power  to 
raise  it*  Tbe  question,  seems  to  have  originated  fitnn 
a  passage  in  the  judgment  in  Veley  v.  Bwrderiji)^ 
where  thjs  learned  Judges  of  the  Court  of  Exchequer 
Chamber  felt  it  expedient  to  volunteer  an  unanimous 
e3q)ression  of  an  absence  of  all  opinion  upon  this  pointy 
which,  as  they  stated,  was  not  then  before  them.  Since 
that  judgment  was  delivered,  the  question  has  been 
raised  in  the  Consistory  Court  of  London^  in  tlie  case  of 
Veley  v.  Gosling  (c),  where  Dr.  Lushington  decided  that 
the  churchwardens  and  minority  had  no  such  powers. 
If  the  defendants  were  here  called  upon  in  a  dispute 
affecting  themselves  only,  the  Court  would  perhaps  re- 
quire them  to  return  the  matter  of  law:  but,  where  par* 
ties  are  called  on  to  proceed  against  others,  a  mandamus 
never  goes  if  the  right  to  proceed  be  doubtful;  Mex  v. 

(a)  June  11th,  1842.  Before  Lord  Dentnan  C.  J.,  Pattesofif  WUSamt, 
and  Coleridge  Js* 

(6)  12  A.  {-  E,  365.  SOS.     See  post,  p.  595. 

(c)  3  Curt,  Ecc  Rep,  853.  S66..  See  the  same  can  in  the  Archei 
Court,  3  Curt.  JEcc.  Rep,  S04.,  where,  on  appeal,  the  judgment  of  Dr. 
Lushington  was  reversed  b/  Sir  J£,  Jenner  Futt,  after  the  decision  of  the 
case  in  the  text. 
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JJSferia},'  Bet  r.  dream  (6),  Bex  v.  Morgan  (c),  Seryi  Qm*'*  Bmih. 

MiMbjuse{d)i    In  Rex  v.  Ihfer{a)  Littledale  J.  saidi  1__ 

«  It  is  a  pity  that  acts  of  parliament  like  that  in  ques-^  ^"*  J^««* 
tbn  do  not  contain  a  clause  indemnifying  magistrates  !  Tboxai. 
for  whatever  they  shall  do  in  obedience  to  the  mandate 
of  this  Court:  the  Court  would  then  take  upon  itself  to 
see  whether  the  thing  required  were  within  the  provi*- 
sibils  of  the  act^[^).  Hiis  shews  that  the  mandamus 
will  nbt  protect  the  |()arties  from  an  action:  and  the 
affidavits  shew  that  an  action  is  probable.  In  Burder  v. 
VeUif{g)  and  VeUy  v.  Burder  {h)  the  rate  was  held  to 
be,  nbt  simply  informal  or  bad,  bvit  absolutely  void : 
and  the  Court  held  that  the  plaintiff  was  entitled  to  a 
prohibition,  arid  ought  not  to  be  put  to  his  appeal  in 
the  Spiritual  Court,  because  there  was  no  rate  upon 
lArfaich  the  Spiritual  Court  could  adjudge ;  therefore, 
die  partite  ^ting  in  motion  any  process  to  enforce 
sudi  a  rate  would  be  liable  to  an  action,  as  in  Paintei^ 
▼.  The  Lixierpodl  Gas  Company  {i).  The  law,  how- 
ever, since  the  decbion  in  Veley  v.  Gosling  (k),  is  worse 
than  donbtiliL  It  appears  therefore  that  the  de- 
fendants cannot  safely  obey:  and  it  is  not  I'eason- 
able' to  call  upon  them  Ho  make  a  return,  merely  to 
try  the  question^  in  a  case  where  they  are  without 
the  option  of  safely  complj^g  with  the  command  iii 
th^  first  instance.  If  it  be  argued  that  the  prosecutors 
aj^e  without  any  other  remedy,  the  answier  is,  first,  that 
tUis  iis  no  ground  for  granting  a  remedy  which  will 
work  injustice  and  is  contrary  to  precedent;  and,  se- 

(a)  2A.iE.  606.  (6)  2  J.  ^  E.  615. 

(c)  S  ^.  j-  J?,  618.,  note  (a).  (d)  2  A.  4:  E.  692. 

(r)  See  now  itat.  6&  7  Via,  <?.  67.  i.  3. 
fe)  12  A.  4-  E.  233.  ^  (A)  12  A.  «•  E.  265. 

(0  ^A.iE,  433.  (h)  3  Curt.  253. 
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1842.  .         t  . 
[___  legal  one,  the  defendants  may  be  indicted ;  if  a  ^iritual 


TbeQuuH  one,  they  will  be  liable  to  spiritual  censures.  The 
TaoHAu,  spiritual  censure  is  the  specific  punishment  for  the 
breach  of  an  ecclesiastical  duty :  if  thb  remedy  is  now 
of  less  force  than  formerly,  that  does  not  authorise  this 
Court  in  introducing  a  new  principle :  it  must  be  left 
to  the  legislature,  if  the  established  proceedings  be  inef- 
fectual, to  provide  fresh  modes  of  enforcing  the  duty  or 
punishing  the  neglect. 

Sir  JV.  W.  FMetty  WorOey  and  Tomlinson^  contri. 
The  mandamus  is  not  asked  for  on  the  ground  that  the 
point  is  free  from  difficulty :  it  certainly  is  one  of  great 
doubt  But,  the  Court  of  Exchequer  Chamber  having 
voluntarily  suggested  the  point,  the  question  now  is 
whether  this  Court  will  refuse  to  put  in  motion  the  only 
process  which  will  eflfectually  settle  the  law.  The 
parishioners,  if  a  valid  rate  has  been  laid,  have  a  clear 
right  to  call  on  the  officers  to  perform  their  duty  by 
raising  it  The  present  defendants  can  incur  no  risk. 
They  may  raise  the  question  by  a  special  return :  the 
law  will  then  be  solemnly  settled :  and,  after  that,  if  the 
decision  be  in  favour  of  the  rate,  they  may  safely  obey 
the  peremptory  mandamus;  if  against  the  rate»  they 
will  not  be  called  upon  to  act  farther.  There  is  no 
remedy  in  the  Spiritual  Court,  because  the  whole  pro- 
ceeding is  founded  on  a  custom :  and  an  indictment  can 
only  inflict  punishment  for  the  supposed  neglect,  not  en- 
force a  specific  performance  of  the  duty.  In  Rex  v.  The 
Chapelwardens  ofHawofik  {a)  a  mandamus  would  have 
issued,  though  the  custom  was  impugned,  if  the  rate 

(a)  \2Eatt,$56. 
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bad  not  dearly  been  bad,  as  being  retrospective.     In   QueenU  Bench. 
Bex  V.  Sinq)soH  (a)  a  mandamus  issued  to  swear  in  a  ' 


churchwarden  on  a  doubtful  title.^    But,  further,  if  the     The  Qokh 


▼. 


chapelwardeos,  under  stat  53  GL  S.  c.  127*  s.  7.,  call  any  Thomas. 
recusant  parishioner  before  the  justices,  the  validity  of 
the  rate  must  be  admitted  or  disputed.  If  it  be  ad- 
mitted, the  decision  is  final,  and  the  chapel  wardens  of 
the  township,  or  churchwardens  of  Bradford  township, 
will  safely  levy  under  the  warrant  of  the  justices :  if  it 
be  disputed,  the  case  must  go  to  the  Spiritual  Court;  in 
which  case  also  the  chapelwardens  will  be  free  from  any 
risk  of  an  action.  But,  until  the  chapelwardens  act, 
theve  areao  means  of  raising  the  question. 

Cur.  adv.  vidt. 

Lord  DsNMAN  C  J.  now  delivered  the  judgment  of 
|he  Court. 

'  '  Supposing  all  preliminary  difficulties  surmounted,  we 
are  required  to  enforce  the  collection  of  a  rate  made  on 
the  principle  thrown  out  by  Tindal  C.  J.,  in  the  Court 
of  Exchequer  Chamber,  when  he  pronounced  the  judg- 
ment affirming  that  of  this  Court  on  the  great  question 
respecting  church  rates,  raised  in  Burder  v.  Veley  [b). 
His  l<|rdship,  after  giving  the  reasons  which  decided  the 
onimiiittMis  pinion  of  the  Judges  present  against  the 
rate  then  questioned,  made  the  following  observations. 
^*  We  do-not  enter  into  the  discussion,  whether  a  rate 
$0  made  by  the  diorchwardens,  at  the  parish  meeting 
where  the  parishioners  were  then  met,  would  have  been 
valid  or  not;  or  how  far  such  case  may  be  analogous 
to  that  of  the  members  of  a  corporation  aggregate,  who, 

(a)  S  Selw.  N.  P.  Mandamus,  1071.  (lOCh  ed.) 

(6)  12  A.  ^  E.  2SS.     Se«  Veley  y.  Burder,  12  A.  ^  E.  265.  SOS. 
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being  asiembled  together  for  the  purpose  of  choonng  an 
officer  of  the  corporation,  the  majority  protest  against^ 
and  refuse  altogether  to  proceed  to,  any  election  $  in 
which  case  they  have  been  held  to  throw  away  tlieir 
yotes,  and  the  minority,  who  have  performed  their  doty 
by  voting,  have  been  held  toj  represent  the  whole 
number.  It  is  obvious,  indeed,  that  there  is  a  wide 
and  substantial  difierence  between  the  churdiwardens 
alone^  or  the  churchwardens  and  minority  together, 
making  a  rate  at  the  meeting  of  the  parishioners  where 
the  refusal  takes  place,  and  the  churchwardens  possessing 
the  power  of  rating  the  parish  by  themselves  at  any 
future  time  however  distant  It  is  unnecessary  however 
to  discuss  this  point,  as  the  facts  of  the  present  case  do 
not  bring  it  before  us ;  it  is  sufficient  to  say,  whilst  we 
give  no  opinion  upon  it,  we  desire  to  be  understood  as 
reserving  to  ourselves  the  liberty  of  forming  an  c^nioo 
whenever  the  case  shall  occur." 

Now  church  rates  are  matters  of  ecclesiastical  cogni* 
zance :  the  proper  place,  therefore,  to  originate  an  argu-* 
ment  on  this  doctrine,  a  doctrine  whereon  the  Judges 
of  the  court  of  error  gave  no  opinion,  but  scrupulously 
reserved  the  consideration  for  a  fit  opportunity,  is  the 
Spiritual  Court  But  it  happens,  in  the  present  instancy 
that  the  township  of  Haworth  appears  to  be  contributory 
by  custom  to  the  church  rate  imposed  on  the  whole 
parish  of  Bradford  in  which  it  is  situate. 
'  This  custom  may  undoubtedly  be  the  means  of  bring- 
ing into  the  temporal  courts  matters  that  could  otherwise 
have  originated  in  none  but  a  spiritual  jurisdiction.  The 
learned  counsel  for  the  rule  urged  us  to  make  it  abso- 
lute in  order  that  the  township  officers,  acting  in  obedi- 
ence to  our  writ,  may  take  some  step  towards  enforcing 
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the  rate,  and  may  be  resisted,  and  so  the  doctrine  may  QiieM*«  Sendu 


1842. 


be  brought  hither  for  our  consideration;   or  rather, 
perhaps,  in  order  that  the  officers  of  the  parish  at  large  S*'**' 

may  proceed  in  the  spiritual  court  against  defaulters,       Tmohai. 
and  so  have  the  doctrine  regularly  discussed  before  that 
its  proper  forum. 

If  the  writ  should  go  for  the  former  purpose,  it  will 
confessedly  involve  the  chapelwardens  in  a  litigation  at- 
tended with  the  utmost  doubt  and  difficulty :  and  do 
instance,  though  called  for,  was  adduced,  of  a  mandamus 
issuing  to  compel  any  parties  to  place  themselves  in 
such  a  position.  If  the  writ  should  go  for  the  latter 
purpose,  we  should  in  the  result  enable  parties,  at  their 
own  request  indeed,  to  originate  proceedings  in  like 
manner  doubtful  and  uncertain,  and  should  create  a 
new  precedent,  not  only  in  that  respect,  but  also  as  an 
example  of  ordering  a  questionable  act  to  be  done  that 
it  may  lead  to  the  adoption  of  proceedings  in  ano^her 
Court  endowed  with  the  power  of  deciding  upon  its 
legality. 

But  there  are  other  considerations.  The  Lord  Chief 
Justice,  in  the  sentence  quoted,  raised  an  entirely  novel 
point,  in  which  he  studiously  avoided  committing  him- 
self or  any  of  his  brethren.  The  distinction  between 
this  imaginary  case  and  the  actual  case  then  calling  for 
judgment  was  hardly  known :  no  argument  or  remark 
had  been  founded  on  it,  either  in  this  Court  or  in  the 
Court  of  Error.  Looking  back  to  the  allegations  in 
the  libel,  we  do  indeed  discover  that  a  rate  was  refused 
on  the  6th  JunCt  and  the  rate  was  made  on  the  10th. 
Certainly  this  was  the  act  of  the  churchwardens  taking 
upon  themselves  alone  to  impose  the  rate,  when  a  ma- 
jority had  voted  against  it  on  a  former  occasion,  and 
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not  the  act  of  a  minority  assuming  to  perform  a  doty 
declined  by  the  majority  then  present.  When  that  case 
occurs,  all  the  Judges  who  acquiesced  in  the  Chief 
Justice's  remai-k  are  free  to  exercise  their  judgment  on 
this  new  proposition:  and  we  should  have  deemed  it 
wrong  to  deprive  ourselves  of  the  same  freedom  by  any 
proceeding  of  our  own  not  forced  upon  us  by  an  un- 
avoidable necessity,  even  if  nothing  had  since  happened. 

But  a  most  material  change  has  intervened.  The 
dictum  was  uttered  with  full  knowledge  that  it  would  in 
all  probability  be  acted  upon,  and  so  questioned  in  the 
competent  Court  The  hint  was  taken:  the  rate  was 
imposed  in  the  same  parish  by  the  churchwardens  and 
the  minority :  it  has  been  the  subject  of  a  suit  in  the 
Spiritual  Court,  which  has  declared  it  illegal  (a). 

Against  that  decree,  most  likely,  an  appeal  will  be 
prosecuted:  but,  till  it  is  revei'sed,  we  are  as  much 
bound  by  its  authority  on  the  present  occasion  as  we 
should  have  been  by  a  judgment  of  either  of  the  other 
Courts  of  common  law  prohibiting  the  ecclesiastical 
judge  from  proceeding  with  a  suit,  if  his  decree  had 
been  in  favour  of  enforcing  tlie  rate. 

We  cannot,  then,  make  absolute  a  rule  for  mandamus 
for  the  purpose  of  calling  in  question  in  some  other 
Spiritual  Court  the  decision  of  another  such  Court  of 
very  high  authority,  which,  in  the  exercise  of  a  similar 
jurisdiction,  proclaims  the  illegality  of  the  very  thing 
of  which  we  are  desired  to  compel  the  execution. 

Rule  discharged. 


(a)  Veley  y.  GosHng,  3  Curt,  Ecc  Rep,  S53.»  in  the  CoDsistory  Court 
of  London,  Judgment  reversed  in  the  Arches  Court,  and  the  rate  held 
good  (25th  March  I849>  S  CuH,  Ecc,  Rep.  304. 
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On  the  following  day  {June  25th),  the  Court  stated  Queen*t  Benck. 
that  the  rule  was  to  be  discharged  without  costs  (a).         1_ 


(a)  The  fblbwing  is  the  case  referred  to  at  note  (a),  p.  590.  antd. 


The  Quxiir 

T. 

Thomas. 


The  QuxEN  against  Pickles  and  Anderson.  ^^^^^oth 

1842. 

CVetnosff,  in  Michaelmas  term  1841,  obtained  a  rule  calh'ng  on  William  The  church- 

JPkkki  and  William  Andenon,  the  chapelvrardens  of  the  township  of  WiU^  wardens  of  a 

dbs  in  the  parish  of  Bra^drd,  Yorkshire,  to  shew  cause  why  a  man-  gj|^*  tJIiStek 

danaus  should  not  issue,  commanding  them  to  make  and  assess  a  rate  church  rate, 

upon  the  inhabitants  of  the  said  township  for  levying  and  raising  the  sum  obtained  a  rule 

of  ISi:  12s.  6d.,  being  the  moiety,  payable  by  the  said  inhabiUnts,  of  the  jj^^'^  XT' 

sum  of  27t  5#.,  the  customary  share  or  proportion  payable  by  the  said  officers  of  a 

inbabitanU  and  the  inhabitanU  of  the  township  of  jfllerton,  in  the  said  townshipwithin 

parish,  of  the  church  lay  or  rate  of  383^  4*.  2d.,  made,  on  the  14th  day  of  |J^^^te^on 

Ifsy  then  last,  upon  the  inhabitants  of  the  said  parish,  to  defray  the  neces-  the  inhabitants 

amy  repairs  and  expenses  of  the  parish  churchy  &c  j  and  to  proceed  to  col-  of  that  town- 
lect  the  same,  and,  when  collected,  to  pay  the  same  over  to  the  church-      .oicified  no^ 

wardens  of  the  township  of  Bradford^  in  the  same  parish.  tion  of  such 

The  application  was  made  by  the  churchwardens  of  Bra^M  town-  church  rate, 

ahip.     The  affidavits  in  support  of  the  rule  (so  far  as  is  material  to  the  .i,g„^  . 

present  decision)  stated  the  same  facts  as  the  case  in  the  text :  and  it  was  custom  that 

deposed  that  the  township  offfaworthy  by  the  custom,  paid  one  fifth  of  the   the  township 

and  another 
whole  rate,  the  township  of  Bradford  one  third  of  the  remaining  four  fifths,   g^ould  jointly 

the  townships  of  AUerton  and  WiUden  together  two  fifteenths  of  the  re-  contribute 

maindcr  {or^of  the  whole),  and  other  townships  in  proportions  specified,  twice  that  por- 

A  demand  in  writing  had  been  made  upon  "  each  of  the  respective  chapel-       .  *«hew  how 

wardens  of  the  said  several  townships  or  districts,**  according  to  the  affi-  much  of  the 

davits,  which  set  out  the  documents,  leaving  blanks  for  the  particular  amount  was 

sums;  and  it  was  deposed  that  these  blanks  and  the  sum  due  were  "  pro-  i^         .       r^ 

pcrly  filled  up :  '*  but  the  amount  was  not  stated  in  the  affidavits.  Court  dis- 

In  Hilary  term  (20th  January),  1842,  charged  the 

rule  with  costs, 

Sir   W.  W.  FoUett,  Solicitor  General,  (with  whom  were  Baitiet  and  def^t^ubrtan-*' 
T,  F,  Eliit)  shewed  cause ;  and  (besides  other  objections)  pointed  out  tial,  and  re- 
that  the  rule  did  not  follow  the  custom,  inasmuch  as,  by  the  custom,  the  fusing  to 
townships  of  WiUden  and  AUerton  jointly  paid  the  two  fifteenths,  but  .p.     church- 
there  was  nothing  to  shew  that  each  paid  one  fifteenth.    That  the  custom,  wardens  having 

as  deposed  to,  would  authorise  only  raising  SlL  St,  by  an  equal  rate  afterwards, 

without  refer- 
ence  to  the  former  proceedings,  obtained  a  second  rule  on  fresh  affidavits,  shewing  that  the 
two  townships  contributed  in  equal  portions,  the  Court  discharged  the  rule  with  costs* 

The  rule  against  making  a  second  application  on  fresh  materials  without  new  facts, 
after  a  first  application  has  failed,  applies  to  public  officers  as  well  as  individuals.        , 
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Vobtme  IIL      througfiout  the  two,  whereas  the  mandamus  as  prayed  for,*'would  an- 
1842.  thorise  raising  ISil  12s.  6cL  by  a  rate  on    Wilsden  alone,  which  would 

• •   be  unjust,  unless  the  Talue  of  the  rateable  property  in  each  happened 

viuEEjf  ^  1^  exactly  the  same.  That  this  application  would  not  be  entertained 
Pickles.  ^^  ^^U  unless  it  were  grounded  on  a  custom ;  Rex  v.  The  Churchwardens 
rfSt^Ptter't,  Thdjord,  (5  T.  M.  364.),  liexr,  Wilson  (5  D.  i  i}.608.> 
That  the  two  townships  ought  to  haTe  been  called  upon  jointly  to  con- 
tribute the  two  fifteenths;  but  the  township  of  AlkrUm  was  no  par^  to 
the  rule :  and  that  the  officers  of  AUertan  might  have  good  cause  to  shew, 
or  might  have  complied. 

The  Court  then  called  on  the  other  side  to  answer  this  objection. 

CressweU  and  TomUntonf  in  support  of  the  rule.  It  is  not  necessary  to 
call  upon  the  officers  of  Atterton  by  the  same  rule  as  that  which  calls  on 
the  officers  of  Wilsden,  The  former  have  no  authority  in  WUsden  :  the 
officers  of  each  township  must  perform  their  duty  severally.  Even  if  all 
had  to  perform  the  duty  jointly  throughout  the  two  townships,  the  rule 
may  be  against  those  who  have  made  the  default  If  the  chapelwardens 
of  Wilsden  are  ready  to  perform  their  duty,  but  cannot  obtain  assistance 
from  those  of  AUerton,  that  may  be  a  good  return  to  the  mandamus. 
Or,  if  the  officers  of  AUerton  are  willing  to  act,  the  mandamus  may  gp 
against  the  officers  of  Wilsden  alone  to  compel  them  to  join.  [Lord  Den- 
man  C  J.  I  do  not  know  that  I  think  that,  where  one  essential  party 
refuses  to  act,  but  the  other  is  willing,  the  mandamus  usually  goes  against 
both.]  That  may  be  so  where  the  duty  is  not,  as  here,  purely  minis- 
terial. [Patteson  J.  But  whether  you  direct  the  mandamus  to  the  officers 
of  one  or  both  townships,  it  is  to  levy  a  certain  amount ;  and  you  do 
not  shew  that  the  inhabitants  of  WUsden  are  liable  to  this  amount]  The 
rule  in  that  respect  may  be  moulded.  {^Patteson  J.  But  what  is  the 
mandamus  to  be  ?]  To  assess  and  levy  on  the  township  its  usual  propor- 
tion of  the  rate :  what  that  is,  roust  be  in  the  knowledge  of  the  township 
itselC 

Per  Curiam,  (Lord  Denman  C.  J.,  Patteson^  Coleridge^  and  Wtght- 
man  Js. )  That  is  very  uncertain.  If  we  are  called  upon  to  act  on  a 
custom,  we  must  see  what  the  ciutomary  rights  of  the  parties  are.  The 
rule  must  be  discharged. 

Sir  W»  W.  FoBeU,  Solicitor  General,  then  applied  for  costs. 

CressweU  submitted  that  the  objecUon  was  merely  technicaL 

Lord  DxHitAM  C  J.     I  think  it  is  a  substantial  objection. 

Rule  discharged  with  costs. 
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Afterw^,  in  Easter  term,  1842,  Sir  IT.  W.  FoOett,  Solicitor  General,    Queen*s  Bench, 
obtained  (in  the  Bail  Court)  a  rule  to  the  same  effect  against  the  same  1842. 

parties,  on  fresh  affidavits,  stating  the  custom  to  big  that  the  townships  of — 

WUtden  and  AUerton  paid  the  two  fifteenths  in  equal  moieties.  ^^  Qvuv 

In  Michaeimat  term,  1843  (Notxmber  QSth),  PicxLis. 

Javii  (with  whom  were  Bamet  and  2\  J*.  EUu)  shewed  cause  (in  full 
court),  and  contended  that  the  rule  must  be  cUscharged  with  costs,  no  new 
ftcts  baring  occurred  since  the  discharge  of  the  former  rule.  He  referred 
tA  Regmay,  The Manchetier  and  Leeds  RaOtoay  Company  (8  A,  j*  E,  413. 
419.);  Aod  pointed  out  that  the  rule  there  was  discharged  without  costs, 
because  the  Courts  haying  their  attention  drawn  to  the  fact  of  the  former 
icAiaal,  had,  upon  constderation,  nevertheless  granted  the  second  rule 
nisi :  whereas  here  the  rule  bad  been  obtained  without  mention  of  the 
fbnner  proceedings.    (The  Court  then  called  on  the  other  side.) 

Sir  W,  IT.  EoOeiU  Soh'citor  General,  Woriky  and  TomJ^ruxm^  in  support 
of  the  rule.  This  is  an  application  by  the  churchwardens  of  the  parish 
chi^vh,  not  in  their  individual  character,  but  in  the  discharge  of  their 
public  duty.  The  rule  against  a  second  application  on  fresh  affidavits 
iny  be  reasonable  where  personal  interests  only  are  concerned :  but  a 
public  duty,  such  as  that  of  repairing  a  parish  church,  is  not  to  be  kept 
unfulfilled  because  a  technical  error  is  made  on  a  first  application,  by 
omitting  to  state  a  fact  which  the  Court  thinks  ought  to  have  appeared. 

Lord  DiVMAir  C.  J.  I  think  the  case  is  exactly  within  the  rule, 
which  is  a  very  wholesome  one.  Public  officers  are  at  least  as  much 
bound  as  private  individuals  to  come  prepared  with  proper  materials  in 
the  first  instance. 

WiLLUMs  and  CouazDOB  Js.  concurred. 

Rule  discharged  with  costs. 
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^rid^*  The  Queen  against  Balbt. 

June  24th.  ^  ^^ 

Where  a  town-  cjiR  JOHN  BAYLEY,  in  last  Hilary  term,  obtained 

ship,  being  O 

part  of  a  pariih,  a  rule,  Calling  on  Thomas  Dalby,  the  diapel warden  of 

by  mandamus  the  hamlet,  chapelry  or  township  of  Foston^  in  the  parish 

Dite?ustomarj  of  LoT^  Bennington  in  Uncolns/iire,  to  shew  cause  why 

chur^rate^^  ^  ^  mandamus  should  not  issue,  commanding  him  to  make 

laid  for  the  ^^^  assess  a  rate  upon  the  inhabitants  of  the  said  ham- 

wbole  parish,  <^ 

aT**^  *PP|*'  let,  &C,,  for  levying  and  raising  the  sum  of  6iL,  the 
bitantsofthe  customary  share  or  proportion,  payable  by  the  inha- 
summoned  to     bitants,  of  a  church  lay  or  rate  made,  on  14th  OcUh 

consider  the 

rate;  for,  if  the  ber  last,    upou  the  inhabitants  of  the  said  parish,  for 

such  samnuln^  defraying  the  necessary  expenses  of  repairing^  Sec,  the 

that  requite  is  P*^"sh  church  of  the  said  parish,  and  to  proceed  to 

cMentiai ;  and,  collect  the  Said  sum  of  6/.,  and,   when  collected,  to 

if  It  does  not,  '  '  ' 

it  is  a  bad  cus-  pay  the  same  over  to  the  churchwardens  of  the  said 
parish.  The  case  on  the  part  of  the  Crown  was  an 
immemorial  custom  in  the  parish  to  make  a  rate  on 
the  inhabitants  of  the  parish,  a  fixed  proportion  being 
payable  by  the  inhabitants  of  Foston,  namely  three 
eighths. 

In  the  last  term  (a), 

M.  D.  Hill  shewed  cause,  and  Sir  John  Baj/ley  sup- 
ported, the  rule.  Several  points,  raised  upon  the  affi* 
davits,  were  discussed :  but  the  Court  decided  on  one 
ground  only,  the  nature  of  which  will  appear  from  the 

judgment. 

Cwr.  adv.  vuU. 

(a)  June  1 1th,  1842.     Before  Lord /Penman  C.  J.,  PaUefon^  WiBmmt, 
and  Coleridge  Ju 


torn. 
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Lord  Demman  C.  J.  now  delivered  the  judgment  of  QiuetCs  Btn^ 
the  Court  

In  this  rule,  supported  by  Sir  John  Bayleyj  we  were     '^^  Qi««»  . 

struck  by  some  imperfections  of  language  in  the  affi-       Paut.     ; 

davit:  but  I  believe  there  is  a  substantial  defect  beyond 

all  cure.    Benmngtoti  {a)  imposes  the  rate ;  Fosion  pays 

a  proportion.     But  it  does  not  appear  that  the  Fosion 

people  were  summoned  to  consider  of  the  rate ;  which 

would  make  the  rate  invalid,  if  the  custom  required  it. 

If  the  custom  does  not  require  it,  the  custom  cannot  be 

legal. 

Rule  discharged. 

(a)  On  the  affidaTitf,  there  was  a  dispute  whether,  in  fiict,  Fadon  end 
Long  Bennington  were  distinct  parishes,  or  Fo^n  was  a  part  of  the  parish 
€i  Long  Bemdn^on* 


Sir    Habfobd    Jones    Brydges,  Bart,  against  -''v««^. 
Lewis. 

THIS  was  an  action  tried  before  Gumey  B.  at  the  Defendant 
«•«-/•*    r^     •  •  rrt       t»  w       •        being  tenant 

Hereford  Spring  assizes,   1841.      liie  followmg  under  a  lease 
statement  of  the  case  was  given  by  the  Lord  Chief  Justice  the  lessor  as. 
in  delivering  judgment  in  this  Court  on  May  SI,  1842.     J^wriw  to 
"  This  was  an  action   of  assumpsit,  in   which  the  P>«>n*»ff>  ^^o 

•       '  gave  notice  to 

plaintiff  declared  that  the  defendant  had  become  tenant  defendant  of 

*  the  assign- 

ment.    De- 
fendant continued  to  occupy,  and  afterwards  was  sued  by  plaintiff  for  breach  of  certain 
terms  of  the  lease.     The  declaration  (in  assumpsit)  alleged  that  defendant  became  tenant 
to  plaintiff  under  the  terms,  and  promised  to  perform  them :  the  plea  denied  tliat  defendant 
became  tenant  under  the  terms ;  and  there  was  no  plea  of  Non  assumpsit. 

Held,  on  motion  to  enter  a  nonsuit,  that  the  jury  were  warranted  in  finding  for  the  plain- 
tiff, and  that  the  existence  of  a  contract  was  not  put  in  issue. 

The  defendant  had  originally  pleaded  also  Non  assumpsit,  but,  a  judge  at  chambers  haying 
refused  to  permit  this  plea  with  the  other,  on  the  ground  that  both  raised  the  same  questions, 
elected  to  retain  the  plea  denying  the  tenancy.  The  Court,  after  the  above  decision, 
refused  to  disturb  the  verdict  for  the  purpose  of  enabling  the  ddfendant  to  raise  the  question 
of  contract  on  Non  assumpsit,  tliough  they  considered  that  both  pleas  ought  to  have  been 
originally  allowed. 
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to  him  upon  certain  terms  (stating  them),  and,  in  con- 
sideration thereof,  promised  to  perform  those  terms. 
The  declaration  then  alleged  several  breaches.  The 
defendant  pleaded,  first,  that  he  did  not  become  tenant 
to  the  plaintiff  upon  the  terms  stated ;  and  then  other 
pleas  traversbg  the  breaches. 

<*  The  plaintiff  put  in  a  lease  for  seTen  years,  from 
25th  March  I8S6,  not  under  seal,  containing  the  terms 
stated  in  the  declaration,  dated  2Sd  Februaty  18S5,  and 
made  between  Benjamin  Hetwkinsj  agent  for  Ann  Haw* 
kinsj  and  William  Holstein  and  Ann  his  wife,  of  the  one 
part,  and  the  defendant  of  the  other  part ;  also  inden- 
tures of  lease  and  rdease,  dated  14th  and  15th  January 
I8S9,  whereby  Ann  Hawkins^  widow,  and  Ann  Hcl- 
stein^  widow,  conveyed  the  premises  to  the  plaintiff  in 
fee;  also  a  notice  of  the  28th  of  January  1839,  from 
the  plaintiff  to  the  defendant,  of  such  conveyance. 

<f  Hereupon  the  learned  Judge  was  asked  to  nonsuit, 
upon  the  ground  that  the  action  should  have  been  in  the 
names  of  the  original  lessors.  The  learned  Judge  re- 
fused, but  reserved  leave  to  move  for  a  nonsuit.  The 
case  proceeded:  and  the  jury  found  for  the  plaintiff 
on  the  issue  as  to  the  tenancy,  and  on  some  of  the 
breaches,  but  on  other  breaches  for  the  defendant." 

In  Easier  term  1841,  Sir  John  Bayley  obtained  a 
rule  nisi  for  a  nonsuit. 

In  last  Easter  term  (a), 


Sir  W.  W.  FoOett,  Solicitor  General,  Whatdey  and 
Whitmore  shewed  cause.  First,  it  is  not  settled  that 
Stat  52  H.  8.  c.  34.  is  confined  in  its  application  to  in- 


(«)  JprU  85th,  1842.    Befofe  Loid  i^fiMrn  C  J.,  AMoon^  WU- 
Hams  and  WighimanJu 
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sCroments  under  seal.     (On  this  point  the  Court  pro-  Qu^in't  Sentk. 

nounced   no  opinion :  Glover  v.  Cope  {a)  arid  Selvyn^s  * 

Nisi  PriuSi  Cooenantf  V.  (i),  were  referred  to  in  argu-  BaYDau 
ment.)  But,  supposing  the  statute  to  be  inapplicable,  Lkwis. 
at  any  rate  the  jury  were  entitled  to  find,  from  the  fact 
of  the  defendant's  continued  occupation  after  the  assign- 
ment of  the  reversion  to  the  plaintiff,  that  a  tenancy 
under  the  plaintiff  was  continued  on  the  terms  of  the 
original  lease.  By  stat  ^Ann.  c.  16.  5.9.,  no  attorn- 
ment was  necessary.  [Patteson  J.  What  consideration 
could  there  be  from  the  plaintiff,  who  had  no  power  to 
tarn  the  defendant  out?]  That  point  was  not  made. 
But  the  parties  might  make  a  contract  for  a  fresh 
tenancy  on  the  old  terms ;  and  for  such  new  contract 
there  would  of  course  be  the  consideration  of  the  de* 
fisndant  being  permitted  to  occupy.  Birch  v.  Wright  (c\ 
Buckworth  v.  Simpson  (rf),  are  instances  of  such  a  con- 
tract. [Patteson  J.  The  landlord  in  those  cases  had  the 
power  of  turning  the  tenant  out.]  The  issue  here  is 
not  on  the  contract,  which  is  admitted  on  the  record, 
but  on  the  fact  of  the  tenancy,  which  is  a  legal  result 
of  the  original  lease  and  the  assignment  of  the  rever- 
sion. 

R.  V.  Richards  contra.  First,  stat  82  H.  8.  c.  84.  is 
confined,  as  the  recital  shews,  to  deeds  under  seal.  Se- 
condly, the  tenancy,  which  is  denied,  could  be  created 
afresh  only  by  the  contract  of  the  parties,  express  or 
implied.  The  tenancy  therefore  cannot  be  proved  with- 
out proof  of  the  legal  requisites  of  a  contract.    Now  there 

(a)  S  Lev,  326.  (6)  Page  481.  lOth  ed. 

(c)  1  T.  n.  S78. 

(«0  1  C.  Af.  i*  R.  834.     S.  a  5  Tj/rwh,  344. 
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ralume  III.    is  no  consideration,  as  was  pointed  out  from  the  Bencbt 
*        Besides,  there  is  no  mutuality :  for  the  plaintiff,  having 
BftTDon      executed  no  lease,  would  not  be  bound.     [^Whatekf 
Lbwh.        ferred  to  Noie  v.  Awder  (a).] 

Cur.  adxh  vulL 

Lord  Denman  C.  J.,  in  the  last  term  {May  Slst),  de- 
livered the  judgment  of  the  Court  After  stating  the 
facts,  as  in  pp.  605, 604,  ante,  his  lordship  proceeded  as 
follows. 

A  rule  Nisi  was  obtained,  and  has  been  argued. 

There  is  no  doubt  but  that  the  defendant,  by  the  con- 
veyance in  January  1889,  and  by  the  operation  of  stat 
4  Antu  €.  16.  s.  9.,  became  tenant  to  the  plaintiff  without 
any  formal  attornment.  Nor  can  it  be  doubted  that  he 
was  tenant  upon  the  terms  contained  in  the  lease  under 
which  he  entered. 

The  first  issue  was  therefore  proved  in  point  of  fact. 
There  is  no  plea  of  Non  assumpsit,  nor  any  other  which 
raises  any  question  as  to  the  existence  of  a  contract  be- 
tween the  plaintiff  and  the  defendant 

Therefore,  without  giving  any  opinion  as  to  the 
construction  of  the  statute  32  H.  8.  c.  34.,  or  any  point 
of  law  at  all,  we  must  say  that  this  rule  for  entering  a 
nonsuit  must  be  discharged. 

Rule  discharged. 

R.  V.  Richards^  in  the  same  term,  obtained  a  rule  to 
shew  cause  why  the  rule  discharging  the  above  rule  Nisi 
should  not  be  discharged,  or  a  new  trial  be  had,  with 
leave  for  the  defendant  to  plead  the  general  issue^  or 

(a)  Oo.  EHx.  S7S.  436.  Cited  in  Lmcoin  CoOegi^t  Cute,  S  JUjk  53  c 
63  a. 
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why  a  nonsoit  should  not  be  entered.    By  the  affidavits  Qf^n^s  Bench. 

1842* 
in  support  of  the  rule  it  appeared  that  the  defendant  * 

had  originally  applied    for   leave   to  plead  Non  as-      Betdgw 
sumpsit,  besides  the  pleas  above  mentioned;  but  that        Lxwu. 
PaUeson  J.,  the  Judge  at  chambers,  had  stated  his  opi- 
nion that  the  plea  denying  the  tenancy  and  that  of 
Non  assumpsit  could  not  both  be  wanted,  as  they  put 
the  same  point  in  issue,  and  that  the  defendant  must 
elect  to  strike  out  one  of  the  two;  and  he  ordered 
accordingly:  whereupon  the  defendant  struck  out  the 
plea  of  Non  assumpsit. 
In  the  same  term  (a), 

Sir  W.  W.  TMetU  Solicitor  General,  Whateley  and 
Whilmore  shewed  cause.  The  defendant,  when  put  to 
his  election,  chose  to  plead  a  plea  for  which  there  was 
no  pretence  in  fact.  [^Patieson  J.  I  should  have  allowed 
both  pleas  had  I  known  the  whole  case :  at  least  I  ought 
to  have  done  so.]  The  plea  of  Non  assumpsit  would 
have  put  the  tenancy  in  issue,  as  well  as  the  promise ; 
Beech  v.  White  {b). 

R.  V.  Richards  and  J.  Gray^  contra.  The  counsel, 
in  electing  the  plea,  merely  acted  on  the  view  expressed 
by  the  learned  Judge,  namely,  that  either  plea  would 
raise  the  point.  Then  a  decision  is  given  against  de- 
fendant, on  the  ground  that  only  one  plea  would  do  so. 

Cur.  adv.  vuU. 

Lord  Denman  C«  J.  now  delivered  the  judgment  of 
the  Court. 

(a)  June  13th.    Before  Lord  Denman  C  Ji|  PuUeeon,  WU&ams,  and 
CdleHdg^  Js, 
(6)  l2A.tE.  668. 
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In  this  case  the  defendant  proposed  originally  to  plead 
Non  assumpsit,  and  also  a  plea  denying  that  he  became 
tenant  to  the  plaintiff  on  the  terms  alleged  in  the  de- 
claration. The  Judge  at  chambers  considered  that  the 
two  pleas  raised  the  same  issue,  and  refused  to  allow 
them  both.  In  general  they  would  raise  the  same 
issue;  for  the  promise  is  but  a  legal  consequence  re- 
sulting from  the  tenancy;  but  in  this  peculiar  case^  of  a 
demise  by  lease  in  writing,  not  under  seal,  for  a  term 
of  years,  made  by  a  former  owner  of  the  fee,  who  has 
conveyed  his  interest  to  the  plaintiff  during  that  term 
of  years,  though  it  be  clear  that  the  tenant  becomes  by 
such  conveyance  tenant  to  the  plaintiff  on  the  terms  of 
the  lease,  yet  it  is  very  questionable  whether  any  pro- 
mise in  law  results  therefrom,  or  whether  any  promise 
in  fact  would  have  a  sufficient  consideration  to  sustain 
it*  The  issues  therefore  were  clearly  different;  and 
both  pleas  ought  to  have  been  allowed.  It  does  not 
appear  whether  the  peculiar  circumstances  of  the  case 
were  mentioned  to  the  Judge :  and  the  defendant  had 
the  choice  of  pleading  which  plea  he  liked.  Doubtless 
the  plea  of  Non  assumpsit  would  have  raised  the  real 
question,  and  the  only  question  in  the  case;  for  the 
other  plea  denied  what  was  really  true,  aM  what  the 
defendant  must  have  known  to  be  true :  and,  as  the 
defendant  might  have  pleaded  Non  assumpsit,  he  was 
not  shut  out  from  any  real  defence  which  he  had  by  the 
Judge's  refusal  to  allow  both  pleas,  but  by  his  own 
mistake  in  pleading  as  he  did.  Whether  he  would,  by 
adopting  the  plea  of  Non  assumpsit,  have  been  shut  out 
from  denying  the  tenancy,  it  is  not  material  to  con« 
sider ;  for  it  is  plain  that  he  could  not  and  did  not  deny 
it  with  success. 
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Under  these  circumstances,  we  think  that  we  cannot,  Qu0m*$  JBmM. 

1842* 
according  to  the  practice  of  the  Court,  interfere  to  cor-  * 

rect  the  defendant's  own  mistake,  especially  as  the  de«      BaTDon 

fence  sought  to  be  set  up  is  merely  a  technical  one,        Liwnr. 

wholly  beside  the  merits  of  the  case.    The  rule  must 

be  discharged. 

Rule  discharged. 


Dob  on  the  demise  of  the  Earl  of  Egbemoot  Saturday, 

.ys^  /  June  S5th. 

against  Date. 

I^JECTMENT  for  lands  in  Somersetshire.    The  case  On  the  trial  of 
was  tried  before  Rolfe  B.,   at  the  Somersetshire  against  a  lessee 
Spring  assizes,  1840.   Thelessor  of  the  plaintiff,  George  cUininigUie 
Earl  of  Egtemontj  claimed  under  the  devise  of  Charles,  '^^^/^'' 
late  Earl  of  Egremont,  who  died  in  1763,  leaving  his  ^^"l^^^^ 
will  dated  30th  July  1761.     By  the  will,  lands  were  nant  for  life, 

"  called  tfae  exe- 

devised  to  George  O'Brien,  late  Earl  of  Egremontj.  for  cutorof  G., 

and  required 

life,  with  limitations  over  in  remainder,  under  which  bim  to  pro- 
remainder  the  lessor  of  the  plaintiff  was  now  entitled  as  containing  an 
tenant  in  tail.     Certain  powers   of  leasing  were   also  y^'old?of  a 
created  by  the  will:  and  the  defendant  held  under  a  lease  ^^ll^  f^^^ 

•^  for  the  land  in 

made  by  the  late  tenant  for  life,  which  (as  the  lessor  of  q«e*t«on  by 

^    ^  ^  Cr.'s  steward. 

the  plaintiff  contended,  and  as  was  ultimately  admitted  it  was  ad- 
mitted, on  the 
on  the  part  of  the  defendant)  could  not  be  supported  as  part  of  the 

an  execution  of  the  power.     The  counsel  for  the  plain-  the  executor 

tiff,  in  opening  the  case,  told  the  jury  that  the  real  de-  a^egatw^of " 

fendant  was  Colonel  Wyndham,  the  executor  of  the  late  ^"«*  persond 

*^  '  property  under 

the  will  of  the 
tenant  for  life)  would  be  liable  over  to  the  defendant  if  the  plaintiff  obtained  a  verdict, 
under  a  covenant  for  title  by  G, ;  and  that  the  action  was  substantially  defended  by  the 
executor. 

Held  that  the  executor  was  bound  to  produce  the  book. 

When  a  judge  at  Nisi  Prius  has  compelled  the  production  of  evidence  by  a  witness 
who  objects,  quetre  whether  the  decision  can  be  reviewed  in  Banc? 
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VcUmt  IIL     tenant  for  life,  and  legatee  of  a  large  personal  property 

^  from  him,  since  it  appeared  by  the  lease  (which  was 

Ti^'^Aoi  P*'^"^^)  ^^^  ^^^  tenant  for  life,  and  his  executors, 
EoKKMONT  were  bound  to  indemnify  the  lessee  under  a  covenant 
Datk.  for  title.  In  order  to  shew  that  the  lands  in  question 
were  part  of  the  lands  devised,  and  had  been  the 
property  of  the  devisor,  it  was  proposed  to  prove  that 
they  had  been  held  by  the  tenant  for  life,  the  late 
George  O'Brien^  Earl  of  Egremont^  as  landlord.  The 
evidence  opened  in  support  of  this  was  a  rent  book, 
belonging  to  the  late  tenant  for  life,  and  now  in  the 
hands  of  his  executor.  Colonel  Wyndham^  in  which  was 
an  entry  of  the  receipt  of  rent  for  this  property,  by 
the  steward  of  the  tenant  for  life,  in  1800.  A  sub« 
poena  duces  tecum,  to  produce  the  book,  was  served 
on  C!olonel  Wyndham :  and  (by  consent  of  the  parties) 
Mr.  Murray^  Colonel  WyndJianCs  attorney,  appeared 
for  him,  with  it.  The  book  being  called  for  by 
the  plaintiff's  counsel,  Mr.  Murray  declined  to  pro- 
duce it,  unless  the  Court  should  be  of  opinion  that 
he  was  bound  to  do  so.  He  was  then  sworn,  and, 
in  answer  to  the  introductory  questions  of  the  counsel 
for  the  plaintiff,  stated  that  he  was  attorney  for  Colonel 
Wyndham  in  this  action.  He  objected  at  first  to  giv- 
ing  or  producing  evidence,  on  the  ground  of  pro- 
fessional confidence:  but  it  was  hefd  by  the  learned 
^  Judge  (and  admitted  by  the  defendant's  counsel)  that 

the  witness,  as  he  appeared  in  lieu  of  Colonel  Wynd" 
Aanif  was  bound  to  give  such  evidence  as  Colonel  Wynd' 
ham  could  have  been  compelled  to  give.  He  then 
objected  to  produce  the  rent  book,  on  the  ground  that 
it  was  a  document  relating  to  the  title  of  Colonel  Wynd' 
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hams  but  the  learned  Judge  overruled  the- objection;   Queen's  Bench, 
and  the  book  was  produced.     Verdict  for  the  plaintiff. 


1842. 


In  Easter  term,  1840,  Bere  obtained  a  rule  Nisi  for  ^"J?T'* 

'             '  The  Earl  of 

a  new  trial  on  account  of  this  evidence  having  been  pro-  EoaiMoitT 

duced  (a).     In  this  vacation  (i),  Dati. 


.  Sir  fV.  W.  FoUett^  Erie,  Cromder  and  Montague  Smith 
shewed  cause.  First,  even  if  the  witness  was  not  com- 
pellable to  produce  the  book,  that  is  no  ground  for  a 
new  trial  on  the  application  of  one  of  the  parties.  The 
book  being,  in  itself,  legitimate  evidence,  what  right 
has  the  party  against  whom  it  is  produced  to  make  the 
objection  ?  The  only  person  injured,  if  any,  is  the  owner 
of  the  book :  but  he  is  not  the  party  making  the  appli- 
cation. [Lord  Denman  C.  J.  Surely  injustice  is  done 
to  the  defendant  if  that  is  admitted  in  evidence  against 
him  which  ought  not  to  have  been  admitted.  It  seems 
very  difficult  to  say  that  such  a  decision  is  not  to  be 
reviewed.]  It  is  a  matter  entirely  between  the  Court 
and  the  witness.  If  the  witness  had  chosen  to  produce 
the  evidence  without  objection,  the  defendant  would  not 
have  been  entitled  to  interfere.  [Coleridge  J.  If  the 
Judge  at  Nisi  Prius  sustains  such  an  objection  impro- 
perly, the  adverse  party  is  entitled  to  a  new  trial.]  There 
the  party  to  the  suit  is  prejudiced  by  the  rejection  of 
evidence  which  he  has  a  right  to  demand :  but,  where 
the  objection  is  improperly  overruled,  nothing  is  done  to 

(a)  This  was  one  of  several  causes  tried  at  the  same  assizes  on  the  same 
title,  in  which  the  verdict  was  for  the  plaintiff.  Rules  for  new  trials 
were  obtained  in  several  of  them,  on  various  points,  some  common  to 
more  than  one  of  the  cases.  Such  points  onljr  are  reported  as  were  ulti- 
mately relied  upon,  and  considered  by  the  Court  to  be  raised  on  the 
evidence  and  rules  Nisi.     See  the  next  case. 

(6)  June  22d,  1842. 

VOL.  III.    N.  S.  8  S 
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roimm£  UL     wfaich  the  party  to  the  suit  has  a  mfat  to  obiect :  and 
1842. 

the  injary  dooe  to  the  witness,  if  any,  will  not  be  undone 


T^Y^ci    by  a  new  triaL     {Pattescn  J.  referred  to  Mantam  t. 

£a>«Mon  Damfi£${a).'\  But,  farther,  the  ruling  at  Nisi  Prins 
Daxl  was  correct.  G>lonel  Wyndhawi,  who  was  represented 
by  the  witness,  was  bound  to  produce  the  book.  It  is 
no  ground  for  refusing  to  giTe  evidence  that  such  evi- 
dence, when  given,  will  subject  the  witness  to  a  dril 
liability.  It  is  true  that  the  Courts  will  not  compd  a 
witness  to  produce  the  title  deeds  of  his  estate;  but 
here  the  estate  does  not  belong  to  Colonel  Wyndham : 
nor  is  the  book  in  the  nature  of  a  title  deed ;  if  it  were, 
Colonel  WyndhoMj  as  executor,  would  not  be  entitled  to 
the  custody  of  iL  As  to  his  ultimate  interest  in  the 
cause  (assuming  such  interest,  for  the  purpose  of  argu- 
ment), that  could  give  Colonel  Wyndham  no  privflege  of 
withholding  the  evidence.  If  he  had  been  asked  whe- 
ther he  had  seen  the  tenant  for  life  receive  the  rents,  he 
could  not  have  refused  to  answer. 

KeOy,  Bere  and  Butt,  contrL  First,  the  Court  will 
take  notice  of  the  objection  at  this  stage.  Several  cases 
are  collected  in  1  Siarkie  on  Evidence,  89  (6),  in  which 
it  appears  that  the  propriety  of  the  Judge's  decision 
at  Nisi  Prius  on  such  a  point  has  been  discussed  in 
Banc;  as  Schlencker  Y.Moxsy{c)  and  Doe  dem.  Conr- 
tail  V.  Thomas  (d).  {Patteson  3.  In  the  former  of 
those  cases  the  evidence  had  been  withheld  at  Nisi 
Prius.]  The  cases  at  any  rate  shew  that  the  subject 
is  open  to  discussion  in  Banc.     Marston  v.  Dawnes  (a) 

(a)  \  A.ff  E.  81.     See  Dwsm  ▼.  Waten^  9  if.  ^  JT.  606. 
(&)  Third  edit  (c)  S  A  fr  C.  789. 
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appears,  indeed,  to  be  an  authority  to  the  contrary ;  QueenU  Benck. 

but  there  the  witness  had  no  interest ;  here  the  party  [__ 

compelled  to  give  the  evidence,  through  his  attorney,     ^^?'f 
is  substantially  the  party  now  making   the  applica-     Eouxomt 
tion  for  a  new  triaL     Even  where  the  Judge  directs        Daxs. 
the  witness  to  produce  the  evidence,  if  the  witness 
still  refuse,  all  that  the  Judge  can  do  is  to  punish 
him  for  a  contempt ;  and  yet,  if  the  Judge  improperly 
refuse  to  order  the  evidence  to  be  produced,  it  is  ad- 
mitted that  this  is  a  ground  for  a  new  triaL     [PaU 
iesan  J.   Takmg  that  to  be  so,  it  shews  only  that  a  party 
to  the  suit  has  a  right  to  complain  that  the  Judge  has 
not  exercised  on  his  behalf  the  power  which  ought  to 
have  been  exercised :  but,  where  a  Judge  refuses  to  pro- 
tect a  witness  from  giving  the  evidence,  that  is  not  a 
decision  against  either  party  to  the  cause.     CderiJ^e  J. 
Do  you  say  that  C!olonel  Wyndham  y^as  so  entirely  the 
party  to  this  cause  that  secondary  evidence  might  have 
been  given  of  the  contents  of  this  book  if  he  had  refused 
to  produce  it  upon  notice?     Or  could  his  declarations- 
be  given  in  evidence  against  the  present  defendant 
Date  ?"]    It  is  not]  clear  that  those  consequences  would 
lead  to  an  absurdity :  but  perhaps  they  do  not  neces- 
sarily follow  from  the  view  which  the  defendant  takes. 
The  case  in  this  respect  has  some  analogy  to  that  of 
an  action  brought  nominally  against  the  sheriff,  who  is 
indemnified  by  the  party  really  interested.      Colonel 
Wyndham,  though  not  technically  a  party  on  the  record, 
80  as  to  be  strictly  subject  to  the  liabilities  incident  to 
that  character,  is  yet  shewn,  by  the  case  set  up  on  the 
part  of  the  plamtiff,  to  be  so  far  the  party  substantially 
interested  as  not  to  be  excluded  from  complaining  of 
the  decision  at  Nisi  Prius. 

s  8  2 
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Volume  III.         Then,  assaming  that  the  Court  will  entertain  the 
*        question,  Colonel  Wyndham  ought  not,  in  such  a  case  as 


The^^oi  ^^'^  ^  ^*^^  ^^^"  compelled  to  produce  the  book.  The 
EflEKMONT  point  has  been  argued  as  if  the  production  of  such 
Azi.  a  document  and  the  giving  parol  evidence  were  subject 
to  the  same  rule :  but  that  is  not  so.  In  1  Starkie  on 
Evidence,  88(a),  the  law  is  laid  down  as  follows:  — 
**  There  seems,  however,  in  one  respect,  to  be  a  distinc- 
tion between  the  compelling  a  witness  to  answer  a 
question  orally,  and  the  obliging  him  to  produce  a 
written  document.  He  must  answer  questions,  although 
the  answer  may  render  him  civilly  responsible ;  but  it 
seems  that  he  is  not  compellable  to  produce  title-deeds, 
or  any  other  documents  which  belong  to  him,  where 
the  production  might  prejudice  his  civil  rights.  And 
this  is,  as  it  seems,  a  rule  of  legal  policy  founded  upon 
a  consideration  of  the  great  inconvenience  and  mischief 
to  individuals  which  might  and  would  result  to  them 
from  compelling  them  to  disclose  their  titles,  by  the  pro- 
duction of  their  title-deeds,  or  other  private  documents. 
The  same  principle  applies  where  the  document  is  in 
the  hands  of  an  attorney ;  he  will  not  be  compelled  to 
produce  it  to  be  read  where  the  disclosure  would  be 
prejudicial  to  his  client"  So  far,  therefore,  as  written 
documents  are  concerned,  the  exemption  is  not  confined 
to  criminal  responsibility,  nor  to  the  case  of  title  deeds 
to  real  property.  Now  many  cases  might  be  put  in 
which  the  publication  of  the  contents  of  this  book  might 
be  prejudicial  to  Colonel  Wyndham,  as  executor  of  the 
late  tenant  for  life ;  as,  for  instance,  if  a  question  arose 
respecting  rent  due  in  the  time  of  the  tenant  for  life. 
Sampson  v.  Sweitenham  (i)  is  referred  to  by  Mr.  Starkie : 

(a)  Third  edit  (6)  5  Madd.  16. 
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and  Cocks  v.  Nash  (a),  Street  v.  Brown  (i),  Miles  v.  JDottH  Queen*$  Bench. 

1842 
5on  (c),  and  Laing  v.  Barclay  (d),  shew  the  extent  of  the  * 

protection.  And  the  principle  is  strongly  upheld  in  J?*'^^*!""!^ 
Pickering  v.  Nqyes  (e)j  and  in  Ratcltffe  v.  Bleasby  (g).  EoiMfoKt 
The  exemption,  it  is  true,  does  not  exist  where  the  Daxje. 
party  calling  for  the  document  is  the  party  who 
has  the  beneficial  interest  in  it;  but  there  is  no  pre- 
tence for  contending  that  the  lessor  of  the  plaintiff  has 
any  interest  in  this  book.  By  stat.  46  6.3.  c.  87., 
a  witness  cannot  refuse  to  answer  a  question  on  the 
ground  that  the  answer  may  shew  that  he  owes  a  debt 
or  is  otherwise  subject  to  a  civil  suit ;  that  statute  does 
not,  however,  refer  to  the  production  of  documents.  In 
Rex  V.  Wobum{h)  the  Court  of  Queen's  Bench  held 
(before  stat.  54  G.  3.  c.  170.)  that  a  rated  inhabitant  of 
a  parish  could  not,  in  a  settlement  case  in  which  the 
parish  was  appellant,  be  compelled  by  the  respondents 
to  give  evidence,  though  he  was  not  a  party  actually 
named  on  the  record.  Here  the  interest  of  Colonel 
Wyndham  is  not  only  admitted  but  insisted  on  by  the 
counsel  for  the  lessor  of  the  plaintiff. 

Lord  Denman  C.  J.  With  respect  to  the  pre* 
liminary  point,  I  may  perhaps  have  expressed  myself 
too  strongly  during  the  argument,  considering  the  case 
of  Marston  v.  Dawnes  {i\  which  was  not  present  to 
my  mind  at  the  moment.     I  must  own,  however,  that 

(a)  9  Bing.  723.  KeUy  referred  also  to  the  language  of  Tmdal  C  J., 
at  p.  726.,  as  shewing  that  the  Court  in  Banc  would  review  the  decision 
of  the  judge  at  Nisi  Frius. 

(6)  6  Taunt,  802.  (c)  1  Esp,  405. 

(d)  3  Stark.  38.  (<r)  I  B.  i  C,  262. 

(g)  3  Bir^,  148.  (Ji)  10  Eatt,  395. 

(0  \A.^E.  31. 
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Volume  m.  I  am  not  altogether  satisfied  with  the  principle  of  that 
^^^^*  decision.  Perhaps  I  might  be  inclined  to  put  the  argu- 
DoB  dem.  ment  thus.  A  party  to  a  suit  has  a  richt  to  insist  that 
EauMOMT  no  evidence  shall  be  produced  against  him,  except  such 
Dm  as  can  be  given  legally.  Now,  if  a  witness  be  com- 
pelled by  a  judge  at  Nisi  prius  to  produce  a  title  deed 
which  he  is  legally  entitled  to  withhold,  it  strikes  me 
that  the  party  to  the  suit  against  whom  the  evidence  b 
produced  is  afiected  by  that  which  ought  not  to  have 
been  laid  before  the  jury.  One  sees  that  such  a 
question  might  become  of  the  utmost  importance  in 
criminal  cases.  I  consider  the  authority  which  the 
judge  exercises  to  di£kr  materially  from  that  exercised 
by  persons  for  whom  the  law  is  not  strictly  responsi- 
ble. I  should,  therefore,  wish  to  have  this  question  fully 
discussed,  if  it  should  ever  arise  again.  One  con- 
sequence of  holding  that  the  decision  of  the  judge  at 
Nisi  prius  cannot  be  reviewed  in  Banc  might  be,  that 
on  all  occasions  the  judge  at  Nisi  prius  would  compel 
the  production  of  the  document ;  because  it  b  always 
desirable,  with  a  view  to  getting  at  the  truth,  that  all 
evidence  should  be  produced  which  is  not  in  itself 
objectionable,  and  the  judge  may  feel  that,  if  he  compels 
the  production  of  the  document,  his  decision  will  be 
final ;  but  that,  if  he  does  not,  the  whole  question  will 
be  liable  to  be  raised  again. 

These  observations,  however,  are  only  thrown  out 
for  the  purpose  of  indicating  a  doubt  upon  a  question 
of  considerable  importance,  which  seems  to  me  to  have 
arisen  quite  unnecessarily  in  this  case.  For  I  have  not 
the  least  doubt  that  the  witness  was  compellable  to 
produce  the  book  in  question.  He  possessed  it  in  the 
character  of  executor  of  the  late  tenant  for  life;  when 
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produced,  it  proved  the  fact  of  payment  of  rent  to  his   QueenU  Bench. 

1842. 
testator.     Why  was  the  "Witness  not  to  prove  that  fact,  ' 

either  by  his  personal  knowledge,  if  the  party  calling  r,P°p*^,"' 
him  chose  to  question  him,  or  by  any  paper  which  he  Eommomt 
might  possess?  Such  a  paper  was  not  a  title  deed,  nor  Date. 
within  the  protection  of  the  rule  which  exempts  wit- 
nesses from  producing  documents  in  the  nature  of  title 
deeds.  The  production  of  the  paper  was  a  mode  of 
proving  the  fact:  that  this  fact  might  be  injurious  to 
some  interest  of  his  own»  furnishes  no  reason  for  his  not 
producing  the  book.  I  consider  him  strictly  as  a 
witness.  I  cannot  allow  that,  because  a  learned  counsel 
for  the  plaintiff  says,  ^^  such  a  one  is  the  real  party  to 
the  cause,  and  I  shall  put  him  in  the  witness  box," 
that  deprives  the  counsel  of  the  right  to  treat  such 
person  as  a  witness  in  every  respect.  He  is  indeed 
an  interested  witness :  but  he  does  not  therefore  possess 
the  privilege,  which  a  party  to  the  cause  would  have, 
of  refusing  to  give  evidence.  In  fact  that  privilege, 
while  it  entitled  the  party  to  refuse  to  lay  the  document 
before  the  CJourt,  would  give  the  opposite  party  the 
right  of  producing  secondary  evidence. 

It  seems  to  me,  therefore,  that  the  preliminary  point 
does  not  arise ;  and  I  am  sorry  that  I  have  been  under 
the  necessity  of  saying  any  thing  upon  a  point  which  is 
not  necessarily  before  the  Court :  but,  it  having  come 
before  us,  I  thought  it  my  duty  to  express  the  doubt 
which  I  have  felt  upon  it.  I  would  not  express  more 
than  a  doubt,  considering  the  great  authority  of  the  de- 
cision of  which  I  was  the  organ,  and  the  opinion  which 
my  learned  brothers  entertain  on  the  subject.  On  the 
other  point  I  do  not  feel  the  slightest  doubt. 
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DoK  dera. 
The  Earl  of 
Egbkmovt 

V. 

Dati. 


Patteson  J.  Colonel  Wyndham^  if  he  bad  been 
himself  the  witness  (and  of  bourse  Mr.  Murray  stands 
in  the  same  situation },  would  have  been  bound  to  pro- 
duce the  document  The  learned  Judge  was  therefore 
right  in  what  he  did.  This  is  really  not  a  document 
approaching  in  character  to  a  title  deed.  After  all, 
the  matter  comes  only  to  this^  that  Colonel  Wyndham 
was  very  desirous  of  keeping  back  the  evidence, 
because  he  was  bound  to  indemnify  the  defendant  if  the 
plaintiff  got  a  verdict.  But  that  does  not  make  him 
a  party  to  the  record,  nor  prevent  the  lessor  of  the 
plaintiff  calling  him  as  a  witness,  though  it  might  pre- 
clude the  defendant  from  calling  him,  on  the  ground  of 
interest.  Under  the  subpoena  duces  tecum  he  must 
produce  such  documents  as  are  legitimate  in  the  cause. 
I  can  find  no  rule  of  law  which  prevents  a  man  from 
producing  any  thing,  except  in  the  case  of  title  deeds. 
Certainly  it  is  no  excuse  that  the  production  of  the 
evidence  will  subject  him  to  a  civil  action. 

As  to  the  question,  whether  the  Court  can  review  the 
decision  of  a  Judge  at  Nisi  prius  on  such  a  point,  I  was 
anxious  in  the  course  of  the  argument  to  draw  the  atten- 
tion of  the  defendant's  counsel  to  what  appears  to  me 
an  important  distinction.  Whether  Marston  v.  Downes{a) 
was  rightly  decided  may  be  a  fit  subject  for  discussion. 
But  it  by  no  means  follows  that,  because  the  Court  will 
review  the  decision  at  Nisi  prius  when  the  judge  has 
refused  to  compel  the  witness  to  produce  the  document, 
bis  decision  must  be  reviewed  when  he  has  compelled 
the  production.  The  parties  stand  in  a  very  different 
situation  in  the  two  cases.     The  party  who  calls  for  the 


(a)  lA.ffE.  31. 
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evidence  has  an  interest  in  the  prodaction  of  it ;  but  the  QueerC$  Bench. 

1842 
opposite  party  has  no  interest  in  the  privilege  of  the  * 

witness,  and  cannot  complain  of  legitimate  evidence    rP^^'J^Tv. 


being  brought  against  himself.     If  the  Court  will  review     Egumont 
a  decision  disallowing  the  privilege,  that  will  be  for  the        Dati. 
sake  of  the  witness :  I  do  not  see  how  it  can  be  done 
for  the  sake  of  the  party. 

Williams  J.  I  decide  on  the  ground  that  Mr. 
Murray^  representing  Colonel  Wyndham^  was  strictly  a 
witness,  and  not  a  party  to  the  cause.  With  respect  to 
the  question,  how  far  the  decision  of  the  Judge  at  Nisi 
prius  can  be  reconsidered  in  Banc,  it  must  be  recollected 
that  such  a  discussion  can  take  place  only  after  the  evi- 
dence has  been  received  or  rejected.  Now  on  this 
point  there  are  several  authorities.  The  earliest  which 
I  recollect  was  a  very  well  considered  case,  Legatt  v. 
TcUervey  {a).  It  was  at  'one  time  considered  that  an 
indictment  could  not  be  produced  in  evidence  without 
the  order  of  the  Court  of  which  it  was  a  record,  or  the 
fiat  of  the  Attorney  General ;  and  in  Legatt  v.  Toller^ 
vey{a)  the  Judge  at  Nisi  prius  refused  to  allow  an  indict- 
ment to  be  given  in  evidence  for  want  of  proof  of  such 
authority,  and  nonsuited  the  plaintiff.  But  the  Court 
of  Queen's  Bench  set  aside  the  nonsuit,  on  the  ground 
that,  although  the  officer  who  produced  the  indictment 
might  be  guilty  of  a  contempt,  yet  the  indictment,  if  he 
chose  to  produce  it,  was  admissible  in  evidence,  however 
obtained.  But  there  is  an  obvious  distinction,  as  has 
been  pointed  out,  between  cases  where  the  privilege  has 
been  allowed  and  those  where  it  has  been  disallowed. 

(a)  14  EiUt^  302. ; 
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Coleridge  J.  I  also  desire  to  found  my  opinion 
simply  on  the  consideration,  which  is  enough  in  the 
present  case,  that  Colonel  Wyndham  was  a  witness,  and 
not  a  party  to  the  cause.  The  counsel  for  the  defendant 
can  scarcely  maintain  that  Colonel  Wyndham  was  so  far 
the  party  to  the  cause,  that  his  declarations  would  be 
evidence  against  the  nominal  party,  or  that  secondary 
evidence  could  be  given  of  the  contents  of  documents 
which  he  might  refuse  to  produce.  He  was  merely  a 
witness  very  much  interested  in  supporting  the  defend- 
ant, on  the  ground  of  the  probability  (not  certainty) 
that,  in  the  event  of  a  verdict  passing  against  the  de- 
fendant, damages,  or  something  equivalent,  might  be 
obtained  against  himself.  If  the  counsel  for  the  plain- 
tiff choSe  to  take  on  himself  the  risk  of  calling  such 
a  witness,  there  was  nothing  to  preclude  him  from  so 
doing.  Then  we  are  next  to  consider  the  character  of 
the  document  itself.  It  was  not,  in  the  most  extended 
sense  of  the  word,  a  title  deed :  nor,  as  I  understand  the 
passage  cited,  can  it  come  within  the  class  which  Mr. 
StarJcie  designates  as  "  any  other  documents.^  Tlic 
production  could  not  impeach  or  weaken  the  possession 
of  any  thing  that  Colonel  Wyndham  had ;  nor  was  it  a 
document  by  which  he  himself  could  directly  recover 
any  thing.  It  was  dated  as  far  back  as  1800.  The 
utmost  that  can  be  said  of  it  is,  that,  if  Colonel  Wyndham 
were  endeavouring  to  recover  rents  left  unpaid  at  the 
death  of  the  late  tenant  for  life,  this  document  might  be 
subsidiary.  We  do  not  even  in  any  way  prevent  him 
from  making  use  of  it  hereafter.  I  feel  confident  that 
there  can  be  no  authority  for  upholding  the  privil^ne  in 
such  a  case  as  this. 

But,  on  the  other  question,  I  must  say  that  I  enter- 
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tain  ereat  doubt  whether  we  could  have  reviewed  the   Q»een*t  Bench. 

18*2. 
decision  of  the  learned  Judge.     There  is  a  very  broad    [___ 

distinction  between  cases  where  the  privilege  has  been     r^^'^'J^f 
allowed,  and  those  where  it  has  been  disallowed.    In     Eo^momt 
the  former  case,  a  party  has  been  precluded  from  prov-        Dau. 
ing  that  which  he  was  entitled  to  prove.     In  the  latter 
case,  the  party  whose  privilege  has  been  disallowed  has 
no  locus  standi  in  Banc.     I  recollect  a  case  on  the 
Western  circuit,  in  which  I  was  retained  as  counsel  for 
a  witness,  to  resist  his  being  compelled  to  produce  some 
evidence.     Mr.  Justice  Park,  who  was  perfectly  familiar 
with  the  course  of  practice  at  Nisi  prius,  would  not  for 
a  moment  allow  me  to  appear  in  that  character.     He 
said,  <<  I  must  be  left  to  take  care  of  the  witness,  and  I 
alone;   I  shall  not  hear  counsel  on  his  behalf."     If 
counsel  cannot  be  heard  for  a  witness  at  Nisi  prius, 
certainly  he  cannot  be  heard  for  that  witness  in  Banc. 
And,  if  the  witness  cannot  call  upon  us  to  review  the 
decision,  can  the  party  to  the  cause  do  so  ?    Legitimate 
evidence  has  been  produced  against  him  :  he  is  not  pre- 
judiced by  that,  and  can  have  no  ground  of  complaint. 

The  case  stood  over  for  the  consideration  of  other 
points  not  reported  here  {a). 


Cur.  adv.  vub. 


The  Court  on  this  day 


Discharged  the  rule. 

(a)  See  note  (a),  p.  611.  ant^'^ 
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Doe  on  the  demise  of  The  Earl  of  Egbemont 
against  Pulman. 


In  ejectment, 
to  prove  that 
the  land  in 
question  was 
part  of  the 
estate  of  the 
lessor's  ances- 
tor, a  counter- 
part of  a  lease, 
purporting  to 
demise  that 
land,  was  pro- 
duced from  the 
ancestor's  mu- 
niment room : 
it  was  dated  in 
the  ancestor's 
lifetime,  and 
appeared  to  be 
executed  by 
the  person 
named  as  lessee, 
but  by  no  one 
else.     The 
lease  itself  was 
not  produced, 
nor  any  excuse 
shewn  for  the 
nonproduc- 
tion.     No 
privity  ap- 
peared between 
the  lessee  and 
the  defendant 
in  the  eject- 
ment. 

Held,  that 
the  counter- , 
part  was  ad- 
missible. 


I^JECTMENT  for  lands  in  Somersetshire.  The  ac- 
tion was  tried  before  Bx)lfe  B.,  at  the  Somerset" 
shire  Spring  assizes,  ]  840.  The  lessor  of  the  plaintiff, 
George^  Earl  of  Egremontj  claimed  under  the  will  of  the 
late  C/iarleSj  Earl  of  Egremontj  who  died  in  1768, 
leaving  the  will  in  question,  dated  3 1st  July  1761.  By 
the  will,  Earl  Charles  devised  lands,  described  therein 
as  his  manors,  lands,  &c.,  late  the  estate  of  his  father 
Sir  William  Wyndham^  to  his  second  son  for  life,  with  re- 
mainder over,  &c.,  and  with  certain  powers  of  leasing. 
The  defendant  held  under  a  lease  which,  according 
to  the  case  of  the  lessor  of  the  plaintiff,  was  not  in 
conformity  with  the  powers.  Sir  William  Wyndham 
died  in  1741.  In  order  to  shew  that  the  land  in  ques- 
tion belonged  to  Earl  Charles^  and  had  been  part  of  the 
estate  of  Sir  William  Wyndham^  it  was  proved  that  the 
land  had  been  held  by  lease  from  parties  who,  if  the 
lands  had  been  comprized  in  the  above  devise,  would 
have  been  the  parties  entitled  to  let  it;  but  no  evidence 
was  given  of  any  actual  holding  by,  or  under.  Sir 
William  Wyndham^  except  a  deed  found  in  the  muni- 
ment room  containing  the  documents  relating  to  the 
property  which  had  belonged  to  Sir  W.  Wyndhamj  and 
which  deed  appeared  to  be  a  counterpart  of  a  lease, 
dated  in  the  lifetime  of  Sir  W.  Wyndhamj  purport- 
ing to  be  made  by  him,  and  apparently  executed  by 
the  party  therein  named  as  lessee,  but  by  no  one  else.  No 
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proof  of  any  search  for  the  part  executed  by  the  lessor,   Queen's  Bench. 

or  of  notice  to  produce  it,  was  offered.    The  reception  of 

this  deed  in  evidence  was  objected  to ;  but  the  learned     J^^'e  ®"*  c 
Judge  overruled  the  objection ;  and  a  verdict  was  found      Eoeemokt 
for  the  plaintiff.  Pulmak. 

In  Easter  term,  1840,  Bere  obtained  a  rule  for  a  new 
trial,  on  account  of  the  reception  of  the  above  evi- 
dence {a).     In  this  vacation  (&), 

Sir  W.  W.  Follett,  Solicitor  General,  Erie,  Crmder 
and  Montague  Smitk,  shewed  cause.  The  evidence 
was  admissible.  In  ClarJcson  v.  Woodhouse  {c)  counter- 
parts of  old  leases,  from  among  the  muniments  of  the 
lord  of  the  manor,  were  held  good  evidence  in  sup- 
port of  his  right.  [Coleridge  J.  In  that  case,  as 
reported  in  Douglas  {d),  no  distinction  is  made  between 
counterparts  and  leases.]  In  The  Duke  of  Bedford  v. 
Lopesj  Bart.  (^),  which  was  an  action  brought  to  try  the 
title  to  the  bed  of  a  river,  after  proof  of  a  grant  by 
JEfoiry  VIII.,  two  counterparts  of  leases  were  produced 
from  the  Duke's  muniment  room,  comprehending  the 
soil  in  question.  No  payment  by  a  tenant  was  proved, 
nor  any  modern  act  of  ownership ;  and  the  documen- 
tary evidence  was  objected  to :  but  Lord  Denman  C.  J. 
held  that,  as  the  instrument  came  from  the  muniment 
room  of  the  Duke,  and  no  circumstance  threw  sus- 
picion upon  it,  it  was  evidence,  and  the  absence 
of  other  kinds  of  proof  was  mere  matter  of  observ- 
ation.    The  counterpart  is,  in  fact,  a  portion  of  the 

(a)  See  note  (a),  p.  611.  antt^. 

(6)  June  22d.     Before   Lord  Denman  C.  J.,    WiUiams,  and   CoU' 
ridge  3%. 

(c)  5  T.  R,  412.,  note  (a).  (d)  S  Doug,  189. 

(<r)  Tried  at  Exeter,  March,  1838. 
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original  instrument  of  demise.  The  use  of  it»  as  evi- 
dence, is  to  shew  an  exercise  of  ownership  over  the 
property  in  question.  To  exclude  it  would,  in  a  great 
measure  shut  out  all  evidence  of  this  kind :  for  original 
leases  are  seldom  returned  into  the  lessor's  hands  when 
the  term  expires ;  and  acts  of  ownership  by  the  land- 
lord, during  a  long  term,  are  often  rare  and  difficult  of 
proof.  This  instrument  comes  within  the  rule  which 
lets  in  documents  older  than  the  period  of  living  me- 
mory, and  coming  from  the  proper  place  of  deposit 
Pendmg  the  lease,  it  would  have  been  the  lord's  only 
evidence  of  title. 


Kelb/f  Bere  and  Butt^  contr^  The  counterpart  was 
no  evidence.  *^  A  counterpart,  which  is  not  a  duplicate 
original,  having  been  executed  by  one  party  only,  is  ad- 
missible against  the  party  who  executes  it,  to  prove  the 
execution  of  the  other  part  which  it  recites,  although  no 
notice  has  been  given  to  produce  the  original.  But  as 
against  a  third  person,  unless  he  claim  in  privi^,  a 
counterpart  cannot  be  read  in  evidence  without  ac- 
counting for  the  want  of  the  original,  or  proving  it  to  be 
in  the  possession  of  the  party,  and  that  he  has  had  no- 
tice to  produce  it"  1  Stark.  Ev.  405.  3d  ed.  Here 
the  lease  itself  was  not  produced,  nor  its  absence  ac- 
counted for;  nor  did  the  plaintiiF  adduce  evidence  of 
enjoyment,  or  any  other  subsidiary  proof.  "  The  counter^ 
part  of  a  deed,  without  other  circumstances,  is  not 
sufficient  evidence,  unless  in  case  of  a  fine;"  Anony- 
motis  {a)  case  in  SaUceld :  and  Lord  Hardwicke  says,  in 
ViUiers  v.  ViUiers  (i),  that  the  counterpart  may  be  read, 
*'  it  an  original  deed  is  lost"    A  counterpart  was  held 


(a)  1  Salk.  387. 


(      2Atk.  71. 
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sufficient  evidence  of  the  terms  of  holding  in  Bjoe  dem,  QueerCs  Bench. 
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We^  V.  Davis  {a),  without  notice  to  produce  the  original ; [ 

but  there  it  was  relied  upon  by  the  lessor  against  one  ^£^*^J"'f 
claiming  under  the  lessee,  and  was  admitted  on  the  Eorbmomt 
principle  (recognised  also  in  T^e  Men/or,  S^c.  of  Carlisle  Polmah. 
▼•  Blamire  (b) )  that  the  lessee  was  bound  by  an  instru- 
ment which  he  himself  had  executed.  The  point  dis- 
cussed in  Clarkson  v.  Woodhouse  {c)  was  independent  of 
any  question  as  to  original  or  counterpart;  and  the 
report  in  Douglas  treats  the  documents  as  leases.  Be- 
sides, they  were  adduced  only  in  support  of  a  custom, 
and  might  be  evidence  of  reputation,  though,  if  they  had 
been  put  forward  as  shewing  exercise  of  ownership, 
some  proof  of  actual  possession  or  controul  might  have 
been  necessary.  The  distinction  between  evidence  of 
reputation,  and  evidence  of  specific  facts,  is  pointed  out 
in  Crease  v.  Barrett  {d).  Here,  the  documents  in  ques- 
tion were  the  only  evidence  of  Sir  William  WyndhanCs 
seisin.  The  counterpart  of  a  lease,  executed  by  his  lessee, 
could  be  nothing  more,  as  between  Sir  W.  Wyndham  and 
a  third  party,  than  the  admission  of  a  stranger  that  Sir 
W,  Wyndham  was  seised.  That  admission  could  be  no 
evidence  against  a  third  party,  unless  it  came  from  a 
person  shewn  to  have  been  in  possession;  and  the 
counterpart  itself  could  not  shew  that. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court 

The  question  in  this  case  was  whether  certain  evi- 

(a)  7  East,  S6S.  (b)  8  East,  487. 

(c)  5  T.R,  412.  note  (a).     S,  C.  S  Doug.  189. 
(d)  I  CM.i  R.  919.  930.     S.  C.  5  Tyr.  458.  472.     See  Regina  r. 
BUtSf  1  A.i  E^SSO. 
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evidence  was  offered  for  the  purpose  of  proving  that 
Do«deni.       gj^.  ^fiUiam  JVmdkam  had  been  seised  of  certain  land. 

The  Earl  of  '^ 

Egrkmomt  In  order  to  establish  this,  there  was  produced,  from  the 
PuLMAx.  muniment  room  of  the  property  which  had  descended 
from  Sir  William  Wyndham^  what  appeared  to  be  a 
counterpart  of  a  lease  of  this  land,  made  by  him ;  but 
it  purported  to  be  executed  only  by  the  ^lessee;  and 
the  part  executed  by  Sir  William  Wyndham  was  not 
produced.  No  proof  was  given  of  actual  possession 
under  this  lease.  On  this  point  we  thought  it  right  to 
consult  with  some  of  the  other  learned  Judges :  and  all 
with  whom  we  have  consulted  are  of  opinion  that  the 
evidence  was  admissible.  The  document  was  found 
where  such  an  instrument  would  properly  be:  if  Sir 
.  William  Wyndham  was  a  landlord  really  granting  such  a 
lease,  his  muniment  room  was  the  fit  place  for  keeping 
the  counterpart. 

Rule  discharged 
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Queen*s  Bench, 


Dob  on  the  several  demises  of  George,  Earl  of  stiturda^, 
Egremont,  and  Edmonstone,  against  Mary  •^•^*^*- 
Ann  Forwood. 

■pjECTMENT  for  lands  in  2)«WMAirtf.   The  demises  Lands 


settled,  with  a 
power  to  lease. 


were,  first,  of  George  Wyndham^  Earl  of  Egremont, 
dated  1st   October,  18S8;   secondly,  of  ^«7  Benjamin  jJ^^Xa? 
Edmonstone,  dated  1st  November,  1839.     On  the  trial,  »ettieinent, 

made,  m  May 

before  Bjo^fe  B.,  at  the  Devonshire  Spring  assizes,  1840,  isoT.alease 

*^       °  which  was  not 

a  verdict  was  found  for  the  plaintiff  subject  to  a  case,  agoodexecu- 

1  •  1  11         .11         /.  11  **®"  ®^  *^ 

which  was  stated  substantially  as  follows.  power,  and  re- 

Charles  Earl  of  Egremont,  before  and  at  the  date  of  conformity 

his  will  bearing  date  Slsijtdy  1761,  and  from  thence  ^^*^itJ!^7by 

to  his  death,  was  seised  in  his  demesne  as  of  fee  of  the  ""^^^^  the  rent 

'  was  payable  on 

premises  mentioned  in  the  declaration ;  and,  beini;  so  ^^y  ^^y* 
seised,  by  his  will,  bearing  date  as  aforesaid,  and  duly  Mchadmas, 

°    ^  "^    and  Chruimas 

executed,  &c.,  devised  all  his  manors,  lands,  tenements  days.  p.,asuc- 
and  hereditaments,  and  parts  and  shares  of  manors,  lands,  for  life,  also  re- 
tenements  and  hereditaments,  in  the  county  of  Devon,  ^nfonnitywith 
late  the  estate  of  hisfather  Sir  WiUiam  Wyndham  (of  which  S^rSs""^ 
the  premises  mentioned  in  the  declaration  were  part),  conjunction 

mainder  man 
in  tail  expectant  upon  ^.'s  estate  for  life,  settled  the  land  to  such  uses  as  C  should  ap« 
point,  and,  in  default  of  appointment,  to  C  for  life,  remainder  to  a  trustee  for  C,  for  C.'s 
life,  remainder  to  the  right  heirs  of  C  C,  received  rent  before  ^.'s  death,  according  to 
the  terms  of  the  lease;  and,  after  ^.'s  death,  gave  notice  to  the  lessee,  on  21st  Mctrch 
1838,  to  quit  **on  29th  September  next,  or  at  the  eipiration  of  the  current  year  of  your 
tenancy.**     On  19th  February  1839,  C,  appointed  to  N,  in  fee. 

Held,  that,  as  between  C  and  the  lessee,  the  notice  was  good,  and  determined  the  tenancy; 
and  tliat  N*.,  at  the  expiration  of  the  notice,  might  evict  the  lessee ;  for  that,  if  N»  held 
under  the  creator  of  the  power,  B.,  no  notice  to  quit  was  necessary  as  against  N,,  and  if 
N,  held  under  the  appointor,  C,  he  might  take  advantage  of  the  notice  at  its  expiration. 

A  lease  had  been  granted,  conformably  to  the  power.  A  later  lease  (the  first  above 
mentioned)  was  expressed  to  be  granted  *' for  the  consideration  of  the  surrender  of  the 
present  lease,  and  which  is  hereby  surrendered  accordingly,"  and  of  a  sum  of  money.  The 
earlier  deed  of  lease  was  actually  given  up  on  the  execution  of  the  second.  The  second 
lease  was  not  valid,  as  an  execution  of  the  power ;  but  rent  was  received  according  to  its 
terms,  by  successive  tenants  for  life  and  in  remainder  under  the  settlement.  Held,  that  the 
surrender  of  the  first  lease  was  good. 

VOL.111.   N.S.  T  T 
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and  his  assigns,  for  life;  with  remainder  to  trustees 
DoEdem.  to  preserve  contingent  remainders;  remainder  to  the 
EouMOMT  first  and  other  sons  of  the  said  Percy  Charles  Wynd^ 
FoftwooD.  ham^  respectively,  in  tail  male ;  remainder  to  testator's 
third  son,  Charles  William  Wyndham^  and  his  assigns 
for  life;  remainder  to  trustees  to  preserve  contingent 
remainders;  remainder  to  the  first  and  other  sons 
of  the  said  Charles  William  Wyndhamy  successively,  in 
tail  male;  remainder  to  testator's  eldest  son,  George 
Lord  Cockermouthf  and  his  assigns,  for  life ;  remainder 
to  trustees  to  preserve  contingent  remainders ;  remainder 
to  the  first  and  other  sons  of  the  said  George  Lord  Cock- 
ermouthj  successively,  in  tail  male;  remainder  to  the 
fourth,  fifth  and  all  and  every  other  the  son  and  sons  of 
the  said  testator's  body  lawfully  begotten,  or  to  be  be* 
gotten,  whether  bom  in  his  lifetime  or  ader  his  decease, 
severally,  successively  and  in  remainder,  one  after  an- 
other, as  they  should  be  in  priority  of  birth,  and  the 
respective  heirs  male  of  the  body  of  such  son  and  sons 
lawfully  issuing. 

The  will  contained  a  power  to  the  persons  to  whom 
any  estate  for  life  was  devised,  when  in  actual  possession, 
to  make  leases ;  which  power  was  set  out  in  the  case. 
The  said   Charles  Earl   of  Egremont  died  (a)  21st 

(a)  The  foUowbg  appear  to  be  the  material  dates. 

21st  August  1763.  Death  of  Charles  Earl  of  Egremont,  the  testator. 
Percy  Charles  Wyndham  entered  as  tenant  for  life. 

11th  Ju/y  1785.  Valid  lease  by  Percy  Charles  Wyndham  to  Heoik. 
This  lease,  before  the  next  date,  assigned  to  Weech, 

11th  May  1807.  Invalid  lease  by  Percy  Charles  Wyndham  to  JToc*, 
in  consideration  of  the  surrender  of  the  former  lease.  This  lease  assigned 
to  the  defendant  before  the  next  date. 

5th  Jugust  1833.  Percy  Charles  Wyndham  died,  and  George  O'Brien, 
Earl  of  Egremontf  entered  as  tenant  for  life. 

25th  June  1835.  Receipt  of  rent  from  defendant  by  George  (TBfieih 
Earl  of  Egremont* 
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jhtgusi  176S,  without  having  revoked  or  altered  his  ««««»•»  ^fnck. 

said  will,  leaving  four  sons  born  in  lawful  wedlock,  viz. :  !__ 

George  CfBrien  his  eldest  son,  in  the  said  will  called     ^^'^ 
George  Lord  Cockermouthj  who  succeeded  his  father  as     Eommomt 
Earl  of  Egremontj  the  said  Percy  Charles  Wyndham^  his      Fo»woox>. 
second  son,  the  said  Charles  William  Wyndham,  his  third 
son,  and   William  Frederick  Wyndhamj  his  fourth  son, 
who  was  bom  on  the  6th  April  176S. 

Charles  William  Wyndhamj  the  third  son,  died  on  the 
7th  Jidy  1828,  without  ever  having  had  issue. 

Percy  Charles  Wyndham^  the  second  son,  died  on  the 
5th  qX  August  1883,  without  ever  having  had  issue. 

William  Frederick  Wyndham^  the  fourth  son,  died  on 
the  18th  of  February  1828,  leaving  the  lessor  of  the 
plaintiff,  the  said  George  Earl  of  Egremmt^  his  eldest 
son,  and  heir  at  law,  him  surviving. 

The  said  George  CfBrien^  Earl  of  Egremoni,  died  on 
the  11th  day  of  November  1837,  without  ever  having 
had  issue. 

On  the  death  of  the  testator,  Percy  Charles  Wynd- 
ham  entered  into  the  possession  and  receipt  of  the 
rents  of  the  manors.  Sec,  so  devised,  as  tenant  for  life, 
nnder  the  said  wilL 

24Ui  JvMe  1836.  Lftnds  settled  by  George  O'Brien,  Eirl  of  EgremorUt 
and  George,  Earl  of  Egremont,  the  first  lessor  of  the  plaintiffi  to  the  ap- 
pomtment  of  the  first  lessor  of  the  plaintiff;  in  default  thereof,  to  the  fint 
Icsaor  of  the  plaintiff,  for  life,  &c. 

9th  May  1 837.  Receipt  of  rent  from  defendant  by  the  fint  lessor  of 
the  plaintiff. 

1 4th  September  1837.  Receipt  of  rent  from  defendant  by  the  fint  lessor 
of  the  plaintiff. 

1 1th  November  1837.     George  OJBrien,  £«rl  of  Egremont,  died. 

21st  March  1 838.  Notice  to  quit  giTen  to  defendant  by  the  first  lessor 
ofthaplaintifi^ 

19th  February  1839.  Appointment  in  £iTOur  of  Edmonttone,  the 
Mcond  lessor  of  the  plaintiff,  by  the  first  lessor  of  the  plaintiff, 

XT  2 
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EOKBMOMT 

▼. 

FOHWOOD* 


Perty  Charles  IVyndham^  being  such  tenant  for  life, 
made  and  executed  an  indenture  of  lease,  bearing  date 
nth  July  1785,  between  the  said  Percy  Charles  Wynd" 
hamj  of  the  one  part,  and  Benjamin  Heathy  of  the  other 
part.  By  thb  lease,  a  term  of  ninety  nine  years,  if 
any  one  of  three  persons  named  should  so  long  live, 
was  granted  to  Benjamin  Heath.  No  objection  was  to 
be  made  by  the  plainti£P  to  thb  lease,  as  not  being  in 
conformity  to  the  power. 

Another  indenture  was  also  made  and  executed  by 
Percy  Charles  Wyndhanij  whilst  such  tenant  for  life, 
under  his  hand  and  seal,  bearing  date  11th  May  18079 
between  the  said  Percy  Charles  Wyndham  of  the  one 
part,  and  John  Weech  of  the  other  part.  It  purported 
to  be  granted  ^^  for  the  consideration  of  the  surrender 
of  the  present  lease  granted  of  the  premises  hereinafter 
mentioned  for  the  term  of  ninety  nide  years  determin- 
able as  is  therein  mentioned,  by  an  indenture  dated  on 
or  about  the  11  th  day  otJuly  1785,  and  which  is  hereby 
surrendered  accordingly,  and  of  the  sum  of  157/.  and 
105.  in  hand  paid  to  the  lessor  by  the  said  lessee"  8cc. 
By  this  lease  of  1807,  Percy  Charles  Jfyndham  demised 
the  land  in  question  to  John  Weechy  his  executors,  &c., 
for  ninety  nine  years,  if  any  one  of  three  persons 
tlierein  named  should  so  long  live.  (It  was  assumed  in 
the  argument  that  these  lives  were  not  all  extinct.)  A 
rent  was  reserved  payable  at  Lady  Dayy  Midsummer 
Dayy  Michaelmas  Day^  and  Christmas  Day. 

John  Weech  was,  at  the  time  of  making  and  execut- 
ing the  last  mentioned  indenture  and  counterpart,  the 
assignee  of  the  term  and  interest  of  the  indenture  of  the 
11th  July  1785;  and  the  said  term  and  interest  were 
vested  in  him  as  such  assignee :  and,  on  the  execution 
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of  such  last  mentioned  indenture,  the  indenture  of  the  du/emU  Bench, 

1Q40 
11th  Jtdy  1785  was  delivered  up  hy  John    Weech  to 

Percy  Charles  Wyndham.     Percy  Charles  Wyndham  re-     ^^^ 
ceived  the  rent  reserved  by  the  said  indenture  of  the     EoaKMOKr 
11th  May  1807}  down  to  the  time  of  his  death.     Henry      Fokwooo. 
Joseph  Thomas  Drury^  one  of  the  cestuique  vies  men- 
tioned in  the  indenture  of  11th  Jtdy  1785,  is  still  living : 
the  other  cestuique  vies  are  dead. 

Upon  the  death  of  Percy  Charles  Wyndham^  George 
OBrietij  Earl  of  Egremont^  entered  into  possession  and 
receipt  of  the  rents  of  the  said  manors,  lands.  See.,  so 
devised  as  aforesaid,  as  tenant  for  life  under  the  said 
will. 

By  indentures  of  lease  and  release,  bearing  date  re- 
spectively the  2Sd  and  24th  June  1836,  the  release 
between  the  said  George  O^Brien^  Earl  of  Egremontj  of 
the  first  part,  the  said  George  Earl  of  Egremont^  the 
lessor  of  the  plaintiff,  by  his  then  name  of  George 
JVyndhamj  of  the  second  part,  and  Charles  Murray  of 
the  third  part,  for  barring  the  estate  tail  of  the  said 
George  Wyndham^  and  assuring  the  inheritance  in  man- 
ner thereina^er  mentioned,  the  premises  in  the  declar- 
ation mentioned  were  duly  conveyed  and  assured  by  the 
said  George  ffBrien,  Earl  of  Egremont,  and  the  said 
lessor  of  the  plaintiff,  George  Earl  of  Egremont^  to  the 
said  Charles  Murray  and  his  heirs,  discharged  of  the 
life  estate  of  the  said  George  G'Brien^  Earl  of  Egremont, 
and  the  said  estate  tail,  and  all  estates  to  take  effect 
after  the  determination  of  the  said  estate  tail :  and  it  was 
declared  that  the  said  Charles  Murray  and  his  heirs 
should  stand  seised  of  the  said  premises  to  the  use  of 
such  person  or  persons,  for  s^ch  estate  or  estates,  as  the 
said  lessor  of  the  plaintiff,  George  Earl  of  Egremantf 
TT  8 
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Vohmeiu.    then  Gcorge  Wyndham^  by  deed  should  appoint;  and, 
*        in  default  of  appointment,  to  the  use  of  the  said  George 


Th*^*^S^     f^wttam  and  his  assigns  for  life,  renudnder  to  the  use 
KaawMOMT 


¥•• 


of  the  said  Charles  Murray^  during  the  life  of  the  said 
FoawooBw      George  Wj/ndham^  in  trust  for  him;  remainder  to  the 
use  of  the  right  heirs  of  the  said  George  Wyndham 
for  ever. 

By  indenture,  bearing  date  19th  Febnumf  ISSSy  and 
made  between  the  lessor  of  the  plaintiff  George  Earl 
of  EgremorUj  of  the  one  part,  and  the  lessor  of  the 
plaintiff,  Neil  JSeryamin  Edmansionej  of  the  other  par^ 
by  virtue  and  in  due  execution  of  the  power  contained 
in  the  said  indenture  of  24th  June  1836,  the  said  George 
Earl  of  Egrenumt  duly  limited  and  appointed  the  pre- 
mises in  the  declaration  mentioned  to  the  use  of  the 
said  Neil  Beiyamn  EdmonslotUf  his  heirs  and  assigos, 
for  ever. 

The  defendant,  during  the  life  of  Perty  Ckarla 
Wyndhamy  became  the  assignee  of  the  term  expressed 
to  be  demised  in  the  said  indenture  of  11th  Mcy  1807: 
and  the  following  (among  other)  receipts  for  rent  were 
given  to  her.  Tyler  was  the  agent  of  thg  said  George. 
OBrietij  and  Tripp  of  the  said  lessor  of  the  pjainti£^ 
George  Earl  of  Egrenumt^  formerly  George  Wyndham, 

"  TivertOTij  25th  Jime  1835. 

<^  Received  of  Mrs.  Maty  Ann  Forwood  the  sum  of 
one  pound  one  shilling  and  sixpence,  for  one  year's  rent 
of"  &C.,  "  up  to  Lady-day  1835. 

"  ^1  15.  6i  «  WiUiam  Tyler^  receiver." 

<<  CtMomptoHj  9th  Meof  1887. 
<<  Received  of  Mrs.  Fortnod^  by  Mr.  Wright^  die  sum 
of  one  pound  one  shilling  and  sixpence,  one  j^ear's  rent 
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and  land  tax  due  to  the  E^rl  of  EgremotU  at  Ladif  Day  QuieetCt  Smeh. 
last  '^*^- 

«  £l  Is.  6d.  ««  W.  U.  Tripp."    ^"j^ 

EoAKMOlfT 

«  Tiverton,  14th  September  18S7.  ^  ▼• 

FoftWOOD. 

"  Received  of  T.  P.  WrigJUy  Rsq.,  one  pound  one 
shilling  and  sixpence,  being  one  year's  lord's  rent  due 
from  the  trustees  of  Mrs.  Fortoood  to  Captain  Wyndhanij 
for''&c. 

«  £l  Is.  ed.  "  W.  a  TVipp." 

Since  the  date  of  the  last  mentioned  receipt,  no  rent 
has  been  received  for  the  premises. 

On  the  2lst  March  1838,  a  notice  to  quit  the  pre- 
mises was  given  by  the  said  lessor  of  the  plaintiff,  George 
Earl  of  Egremontf  to  the  defendant  The  notice  is  as 
follows. 

"  Mrs.  Maty  Ann  Fortsoood. 
•*  I  hereby  give  you  notice  to  quit  and  deliver  up 
the  premises  which  you  now  hold  of  me,  situate  at" 
&c,  "  on  the  29th  day  of  September  next,  or  at  the  ex- 
piration of  the  current  year  of  your  tenancy. 

Dated  the  19th  day  oi  March  1838. 
*«  Yours  &c. 

"  EgremoniJ* 

The  Court  was  to  be  at  liberty  to  draw  th^  same  in- 
ferences from  the  facts  as  a  jury  might  have  done,  and, 
at  the  request  of  either  party,  to  turn  the  facts  into  a 
special  verdict. 

The  case  was  argued  in  last  Easter  term  (a). 

(a)  JprU  26th,  1842.     Before  Lord  Denman  C.  J.,  Patteum^  Wil- 
lianu  and  WightnumJs, 

TT  4« 


634* 


Q.B.  TRINITY  VACATION, 


Volume  III. 
1842. 

Dos  dem. 
The  Earl  of 

EoftCMONT 

T. 
FoftWOOD. 


Montague  Smithy  for  the  plaintiff.  The  defendant  can- 
not claim  under  the  lease  of  ISO?,  for  that  lease  is  void, 
not  being  a  valid  execution  of  the  power  contained  in 
the  will  of  1761.  [This  was  admitted  on  the  part  of 
the  defendant]  Then  the  defendant  will  claim  as  tenant 
from  year  to  year  under  the  first  lessor  of  the  plaintiff 
and  the  preceding  tenant  for  life,  George  OBrien  Earl 
of  Egremont.  But  that  tenancy  is  determined  by  the 
notice  given,  on  21st  March  1838,  by  the  first  lessor  of 
the  plaintiff,  which  would  determine  the  tenancy  in 
September  1838,  or  at  Lady  Day  1839,  or,  at  latest,  at 
Midsummer  1839.  On  any  construction  of  the  notice, 
the  defendant  must  fail.  The  appointment  to  Ed- 
monstone  took  effect  in  February  1839.  If  the  no- 
tice to  quit  expired  before  the  appointment,  the 
tenancy  was  then  determined.  If  the  notice  ex- 
pired after  the-  appointment,  then  Edmonstone,  the 
second  lessor  of  the  plaintiff,  may  take  advantage  of  it, 
if  his  interest  derived  from  the  party  giving  the  notice 
(namely,  the  first  lessor  of  the  plaintiff)  takes  effect  after 
the  notice :  but,  if,  as  may  be  contended  on  the  other 
side,  Edmonston^s  interest  takes  effect,  not  from  the  ex- 
ecution of  the  power  to  appoint,  but  from  its  creation,  that 
is  from  1836,  then  his  estate  is  paramount  to  any  tenancy 
from  year  to  year  under  the  first  lessor  of  the  plaintiff. 
The  tenancies  under  Pera/  Charles  Wyndhamy  and  under 
George  CfBrien  Earl  of  Egremontf  expired  at  the  re- 
spective deaths  of  these  parties :  therefore,  if  Edmoti" 
stone's  interest  takes  effect  from  the  creation  of  the 
power  in  18S6,  he  held  the  estate  discharged  of  the  de- 
fendant's interest  from  11th  November  18379  the  date  of 
the  death  of  George  CfBrien  Earl  of  Egremont. 

But  it  will  be  argued  that  the  term  of  1785  is  still 
outstanding.    The  lease  of  1807  contains  an  actual  sur- 
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render;  and  the  case  finds  that  the  lease  of  1785  was  Queen't  Bench. 

1842. 
delivered  up.     Roe  dem.  Earl  of  Berkeley  v.  Archbishop  of ' 

York  (a)  will  be  cited  on  the  other  side  :  but  there  no     J?®"  ^T** 

^   ^  The  Ewrl  of 

express  surrender  appeared  :  the  subsequent  lease  there,  EoRmoirr 
which  was  (as  here)  a  bad  execution  of  a  power,  con-  Fokwood. 
tained  merely  a  recital  of  the  surrender  as  part  of  the 
consideration  :  and  the  attempt  was  also  to  shew  a  sur- 
render by  way  of  cancellation.  Here  the  indenture  has 
the  words,  ^*  which  is  hereby  surrendered  accordingly." 
Farmer  dem.  Earl  v.  Rogers  {b)  was  relied  upon  there 
for  the  plaintiff;  and  the  defendant's  counsel  distin- 
guished that  case  on  the  ground  that  in  it  there  was  an 
actual  surrender  in  writing  by  the  words,  ^'  I  do  release 
the  said  A.  B.  and  discharge  the  within  mortgaged  pre- 
mises from  the  term  of  500  years."  The  construction 
admitted  by  the  counsel  for  the  defendant  in  Roe  dem. 
Earl  of  Berkeley  v.  Archbishop  of  York  (fl)  is  that  which 
the  present  plaintiff  contends  for;  and  the  words  here 
are  more  direct. 

'  Berey  contra.  It  is  clear  that  Edmonstone  can  neither 
take  advantage  of,  nor  be  bound  by,  the  notice  of  1838, 
or  any  act  posterior  to  the  settlement  of  1836;  for  he 
comes  in,  under  the  appointment,  as  if  named  in  the 
settlement ;  Roach  v.  Wadham  {c\  Rex  v.  The  Lord  of 
the  Manor  of  Oundle  {d).  Then  the  estate  of  Edmon- 
stonej  dating  from  1836,  was  subject  to  the  then  sub- 
sisting tenancy  from  year  to  year;  and  nothing  has 
occurred  which,  as  between  Edmonstone  and  the  defend- 
ant, determines  that  tenancy.  The  defendant  had  an 
interest  which  was  good  by  estoppel,  or,  at  any  rate, 

(a)  6  Eatt,  86.  (6)  S  Wils.  26. 

(c)  6  East,  289.  (d)  1  A.  f  E,  S8S.  391. 
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valid  from  year  to  year  by  the  receipt  of  rent,  against 
the  creator  of  the  power  and  all  claiming  under  him. 
As  to  the  notice  itself:  the  defendant  held  from 
MidstrnmeTf  as  tenant  from  year  to  year  to  the  first 
lessor  of  the  plaintiff,  that  day  being  the  first  rent  day 
after  the  date  of  the  lease,  and  the  terms  of  the  old 
lease  being,  in  this  respect,  adopted  by  the  lessor's 
successor,  the  first  lessor  of  the  plaintiff;  Doe  dan, 
Collins  V.  fVeller  (a).  The  tenancy,  therefore,  existing 
on  the  2 1  St  of  March  1838,  could  not  be  determined  in 
the  September  following;  nor  could  any  notice  have  deter^ 
mined  it  till  Midsummer  1839.  Therefore  the  first  de- 
mise is  laid  too  early.  But,  further,  the  notice  is  merely 
void,  since  the  landlord  had  no  power  to  put  an  end  to 
the  tenancy  either  on  the  29th  of  September  1838,  or 
at  the  expiration  of  the  current  year  of  the  tenanqr, 
which  would  be  Midsummer  1838. 

Next,  even  if  the  defendant  cannot  maintain  possession 
under  the  terms  of  the  lease  of  1807,  the  title  of  both  of 
the  lessors  of  the  plaintiff  is  defeated  by  the  lease  of  1785, 
which  exists  still,  unless  the  surrender  recited  in  the  in- 
denture of  1807  determines  it.  But  Boe  dem.  Earl  of 
Berkeley  v.  Archbishop  of  York  (i)  shews  that  a  surrender 
in  consideration  of  a  void  lease  is  itself  void.  An 
attempt  is  made  to  distinguish  between  express  and  im- 
plied surrenders :  but  they  do  not  differ  in  effect,  though 
the  proof  required  is  different  in  the  two  cases.  The 
principle  of  Roe  dem.  Earl  of  Berkeley  v.  Archbishop  of 
York  (b)  is  that,  where  two  transactions  take  place,  one 
in  consideration  of  the  other,  if  the  one  be  void,  the 
other  is  so  too.     There  Wilson  v.  Sewell  {c)  and  Damson 


(a)  1  T.  R.  478.  (b)  6  EaU^  86. 

(c)  4  ^Mrr.  1975.  198a      S.  C,  1  W.  B.  617.  624. 
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denu  Bromley  v.  Stanlejf  (a)  were  cited,  and  recognised.   Qv^nd  Benek, 

1842* 
Indeed  there  is  hardly  more  ground  for  calling  the  !___ 

surrender  in  the  present  case  express  than  there  was  in     rJ?^^^!!^ 

Boe  denu  Earl  of  Berkeley  v.  Archbishop  ^  York  (i) ;      EaanfOMT 

and  the  principle  of  that  case  is  explained  by  Ab*      Fokwooo. 

boU  C.  X  in  Hamerton  ▼•  Stead  {c)j  as  follows :  <*  the 

occupation  by  virtue  of  the  new  lease  took  place  under 

a  mistaken  idea,  that  it  was  a  good  and  valid  lease ;  and 

when  that  was  discovered  to  be  void,  the  Court  very 

properly  held  that  it  should  not  operate  as  a  surrender 

of  the  former  lease."     In  Zouch  denu  Abbot  v.  Parsons  {d) 

Lord  Mansfield  says  that  ^^  no  surrender,  express  or 

implied,  in  order  to,  or  in  consideration  of  a  new  lease, 

would  bind ;  if  the  new  lease  is  absolutely  void :  for, 

the  cause,  ground,  and  condition  of  the  surrender  fails." 

[Patteson  J.     The  cases  are  collected  in  Doe  dem.  The 

Bishop  of  Rochester  v.  Bridges  {e)."]    There  the  new  lease 

was  voidable  only :  and  the  surrender  of  the  old  lease 

was  supported  on  that  ground. 

Montague  Smithy  in  reply.  As  to  the  notice,  the  lease 
under  which  the  defendant  held  must  have  commenced 
on  1 1th  Naoember  18S7,  the  date  of  George  Earl  of 
Egremonfs  accession  to  the  estate.  In  Doe  dem.  Col- 
lins V.  Welter  {g)  the  party  giving  the  notice  suc- 
ceeded immediately  to  the  party  granting  the  lease: 
here,  there  was  an  intermediate  tenant  for  life,  who, 
indeed,  must  be  held  to  have  leased  from  year  to  year, 
but  whose  death  determined  the  tenancy.  But  this  is 
not  important:  because  the  notice,  at  any  rate,  expired 

(a)  4  Burr.  2210.  (b)  6  East,  86. 

(c)  SB.ia  478.  481.  (d)  S  Bwr.  1794.  1807. 

(e)  IB.iJd.  847.  (g)  7  T.  M.  478. 
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1842 
'^___  Edmonstone  is  entitled   to   take  advantage  of  it  if  he 

Dob  dero.      takes  the  reversion  under  the  appointor,  the  first  lessor 

The  Earl  of  ^^  ' 

Equmomt      of  the  plaintiff:  or,  if  he  takes  from  the  creation  of  the 

T. 

Foiiwoon.  power,  he  is  not  bound  by  the  lease  at  all,  and  no 
notice  is  wanted.  It  is  said  that  the  notice  is  merely 
void :  but  it  must  be  construed  reasonably.  ^*  Current 
year  "  cannot  mean  current  at  the  date  of  the  lease;  for 
that  would  expire  before  the  day  previously  named  in 
the  notice,  and  (as  the  argument  for  the  defendant 
assumes)  within  three  months  of  the  notice.  It  means 
the  year  which  will  be  current  on  the  29th  of  September. 
[Lord  Denman  C.  J.  In  Doe  dem.  Lord  Huntingtcfwer  v. 
Ctdliford{a)  it  was  held  that  a  literal  construction  of 
a  notice  could  not  be  adopted,  which  would  make  it 
expire  two  days  after  it  was  given,  because  that  could 
not  have  been  the  intention  of  the  parties.  But  here 
the  parties  did  not  know  that  the  current  year  would 
expire  on  the  next  Midsitmmer.']  The  tenant  was  bound 
to  know  the  terms  on  which  she  held.  [^WigJUman  J. 
In  fact,  she  is  insisting  on  the  tenancy  from  year  to 
year,  which  would  be  determinable,  as  she  says,  at 
Midsummer.'] 

As  to  the  lease  of  1 785.  The  legal  consequences  of  im- 
plied and  express  surrender  are  certainly  the  same.  But 
the  surrender  here  is  express :  and  the  cases  shew  only 
that  a  surrender  which  is  not  express  cannot  be  implied 
from  the  acceptance  of  a  void  lease.  [Juor A  Denman  C.i. 
Lord  Mansfield^s  remark,  which  has  been  cited  from 
Zouch  dem.  Abbot  v.  Parsons  {b),  goes  farther.]     That 

(a)  4i).^22.248.     See  Doe  dem.  iniUamsy.  Smith,  5A.  j-  £.35a; 
Cadby  v.  Martmex,  l\  A.^K  720. 
(6)  3  Burr.  1807. 
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was  not  necessary  to  the  decision  of  the  case.     Here  Queen's  Benck, 

.11.                                                         1842. 
the  parties  do  not  leave  the  matter  open  to  a  question    

of  intention  :  they  expressly  state  the  surrender.     [Pat^      ^^*  ^«'"* 

,  .  The  Earl  of 

tesan  J.     The  lease  is  surrendered  accordingly^  that  is,     Eoremohi 

V, 

on  the  supposition  of  a  new  lease  being  granted.  Wight^      Forwood. 
man  J.    You  may  perhaps  say  the  new  lease  is  in  con-  * 

sideration  of  the  previous  surrender ;  not  the  surrender 
in  consideration  of  the  lease.  But,  apparently,  it  is  a 
single  transaction.] 

Cur.  adv.  vuU. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court 

The  defendant  held,  and  still  holds,  under  a  lease 
which  is  admitted  to  be  void ;  he  paid  rent  to  the  first 
lessor  of  the  plaintiff  in  1887.  In  1886,  the  then  tenant 
for  life,  with  the  first  lessor  of  the  plaintiff,  settled  the 
estate  to  such  uses  as  the  said  lessor  of  the  plaintiff 
should  appoint.  In  1889,  the  first  lessor  of  the  plaintiff 
sold  the  estate  to  the  second,  and  executed  the  power  of 
appointment  in  his  favour.  On  1 9th  March  1838,  the  first 
lessor  of  the  plaintiff  gave  the  defendant  regular  notice  to 
quit,  which  had  expired  before  the  date  of  the  demise. 

It  is  argued,  for  the  defendant,  that  the  second  lessor 
of  the  plaintiff  comes  in  under  the  deed  of  appointment 
in  1836,  not  under  the  appointment  made  to  him  in  1839, 
and,  consequently,  that  the  notice  of  1838  cannot  operate 
on  his  tenancy  from  year  to  year.  This  argument 
proves  too  much ;  for  there  was  no  tenancy  from  year 
to  year  in  1336,  to  require  a  notice  to  quit  from  any  one 
but  George  O'Brien,  the  late  Earl  of  Egremont.  The 
defendant  held  at  first  under  a  lease  binding  upon  the 
tenant  for  life  who  made  it,  void  indeed  against  the  re- 
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mainder  men  for  want  of  conformity  to  the  leasing 
power.  The  next  tenant  for  life  in  remainder  was 
George  &  Briery  the  last  Earl  of  Egremant.  He  re- 
cognized the  defendant  as  tenant  from  year  to  year;  bnt, 
on  his  death,  the  tenancy  of  the  defendant  expired.  He 
became,  however,  tenant  from  year  to  year  to  the  present 
Earl,  who  treated  him  as  such  by  receiving  the  rent  m 
1837,  and  thus  bound  himself  and  all  who  may  daun 
under  him.  But  his  notice  to  quit  determined  that  te- 
nancy. If  then  the  second  lessor  of  the  plaintiff  claim 
under  him,  the  defendant's  right  is]  gone  by  the  notice 
to  quit.  If  he  do  not  claim  under  him,  but  under 
the  deed  creating  the  power  of  appointment,  the  de- 
fendant had  no  right  against  either  of  these  lessors  of 
the  plaintiff  when  that  deed  was  executed.  And,  as, 
in  this  view  of  the  case,  the  second  lessor  of  the  plain- 
tiff's right  accrued  at  that  time,  the  tenancy  for  life  of 
George  (yBrien^  the  late  Earl,  being  destroyed  by  that 
deed,  and  as  the  defendant  has  never  been  tenant  to  the 
second  lessor  of  the  plaintiff  at  all,  he  had  no  right  to  a 
notice  to  quit 

Judgment  for  plaintiff. 
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The  Queen  against  Boucheb  and  Ellis.       Saturday, 

^  June  25th. 

AT  the  fVa^vjickshire  quarter  sessions,  19th  October  A  rate  by  the 
1.11  ^^         justices  of 

1841,  a  county  rate  was  laid,  under  stat.  55  G.  3.  irarwidcshire, 

c  51.,  whereby  the  messuages,  lands,  tenements  and  J^^^^q  the  al- 

hereditaments  situate  within  the  parish  of  BitTningkam  ^^l^^^^^j^ 

were  assessed  at  15992.  6s.  Sd.:  the  sessions  ordered  ^ereawessed 

to  the  county 

the  high   constable  of  the  hundred  within  which  the  rate,  was 

brought  up  by 

parish  is   situate  to  demand,  collect  and   receive  tlie  certiorari,  and 

objected  to* 

same :  and  the  high  constable  issued  his  warrant  to  the  under  stat. 
churchwardens  and  overseers  of  the  parish  of  Birming"  c,  76. «.  lis., 
hams  requiring  them  to  pay  him  the  same.    The  rate,  and  2SiJ^^-^^ 
the  orders  of  the  justices,  were,  in  last  Hilary  term,  re-  ?***  ^^  ^" 
moved  into  this  Court  by  certiorari,  at  the  instance  by  charter 

under  sect. 

of  two  rateable  inhabitants  of  the  parish  of  Birming'  I4i,  and  a 

All.  in  11.  1  court  of  quar- 

nanu     A  rule  being  moved  for,  calling  on  the  county  ter  sessions 
justices  to  shew  cause  why  the  rate  and  order,  or  so  sect.  io^"and 
much  of  them  as  related  to  the  parish  of  Bv-mingham^  gWe^^dw^ 
should  not  be  quashed,  the  facts,  at  the  suggestion  of  J^^^^^P'^ 
the  Court,  were  stated  in  a  special  case,  which  was  sub-  jjj«"  ^^y^^ 

Stantially  as  follows.  charter  and 

__,  .in^.       .7         ..  .1.1  8«*ant  had  been 

The  parish  of  Btrmtngnam  is  situate  within  the  county  made  in  fact, 
of  Warwick^  and,  until  the  granting  of  the  separate  court  noUce  given, 

and  that  quar- 
ter sessions  had 
in  fact  been  held  under  the  grants;  but  (1)  that  there  had  been  no  petition  for  incorpora- 
tion by  a  whole  or  a  majority  of  the  inhabitant  householders ;  (2)  that  the  grant  of  quarter 
Kssions  had  been  made  on  a  representation  to  the  Crown  that  there  was  a  gaol  in  Bir- 
mingham^ whereas  in  fact  there  was  none. 
Held, 

(1)  That  the  charter  of  incorporation  was  ncTertheless  valid. 

(2)  That,  in  this  proceeding,  the  allegation  that  there  was  no  gaol  could  not  be  set  up 
against  the  grant  of  quarter  sessfons,  no  objection  being  made  on  the  part  either  of  the 
Crown,  or  any  inhabitant  of  the  borough  ;  and  that  the  proper  course  for  raising  the  ob- 
jection was  by  a  scire  facias  to  repeal  the  grant.  And  this,  although  the  expenses  of  the 
quarter  sessions  of  the  borough  had  in  part  been  defrayed  by  the  county  rate. 

Rate  quashed,  so  far  as  it  extended  to  the  lands  within  the  borough. 
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of  quarter  sessions  hereinafter  mentioned,  was  charge- 
able withi  and  liable  to  contribute  to,  the  county  rates 
of  and  for  the  said  county. 

By  Stat  2  &  S  fF.  4.  c.  64.,  <^  to  setde  and  describe 
the  divisions  of  counties,  and  the  limits  of  cities  and 
boroughs,  in  England  and  WaleSj  in  so  far  as  re- 
spects the  election  of  members  to  serve  in  parliament,"  it 
was  enacted  (a)  that  the  borough  of  Birmingham  should, 
as  to  the  election  of  members  to  serve  in  parliament,  in- 
clude and  be  comprised  within  ^*  the  respective  parishes 
of  Birming/iam  and  Edgbaston^  and  the  several  town- 
ships of  Bordesletfj  Duddeston  and  NechellSf  and  Deri* 
tend:' 

The  inhabitants  of  the  borough  of  Birmingham^  com- 
prised  within  the  district  hereinbefore  described,  being, 
or  assuming  to  be,  incorporated  by  virtue  of  a  royal 
charter  (hereinafter  more  particularly  mentioned)  dated 
Sist  October  1838,  the  council  of  the  said  borough  pre- 
sented a  petition  to  her  Majesty  in  council,  in  March 
1839,  whereby,  after  representing  to  her  said  Majesty 
^'  that  there  was  then  already  a  commodious  gaol  in  the 
said  borough  of  Birmingham^  which  at  a  trifling  ex- 
pense might  be  made  suitable  to  the  confinement  of 
prisoners  during  the  sessions,"  the  said  council  of  the 
borough  humbly  prayed  that  her  Majesty  would  be  gra- 
ciously pleased  to  grant  that  a  separate  court  of  quarter 
sessions  of  the  peace  should  thenceforth  be  holden  in 
and  for  the  said  borough. 

By  charter,  dated  3d  May  1839,  her  Majesty,  in 
compliance  with  the  said  petition,  granted  to  the  said 
borough  that  a  separate  court  of  quarter  sessions  of  the 
peace  should  thenceforward  be  holden  in  and  for  such 


(a)  Sect  35,  and  scliedule  (O). 
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borough,  according  to  the  provisions  of  stat.  5  &  6  fF.  4?.    QHem^t  Bew^ 

c.  76.  (a),  and  shortly  afterwards  appointed  a  Recorder  1_ 

of  the  said  borough.  The  Quon 

At  the  time  when  the  said  council  of  Birmingham  so      Boochki. 
presented  their  said  petition,  there  was  not  in  fact,  nor 
at  any  time  since  hath  there  in  fact  been,  any  gaol  or 
houscf  of  correction  in  the  borough  oi  Birmingham. 

Within  ten  days  (i)  after  the  grant  of  the  separate 
court  of  quarter  sessions,  the  council  of  the  borough 
sent  a  copy  of  such  grant,  with  and  under  the  seal  of 
the  said  borough,  to  the  clerk  of  the  peace  of  the  said 
county :  and  a  separate  court  of  quarter  sessions  of  the 
peace  hath,  since  the  last  mentioned  grant,  been  in  fact 
from  time  to  time  regularly  and  at  the  accustomed 
periods  bolden  in  and  for  the  said  borough  before  the 
said  Recorder :  and  all  such  offences  and  matters  as  are 
usually  cognizable  at  courts  of  quarter  sessions  of  the 
peace  in  England  have  (when  committed  and  arising 
within  the  said  borough),  since  the  granting  of  such 
separate  court  of  quarter  sessions,  been  tried  and  en- 
quired into  at  such  separate  court,  save  and  except  the 
offences  and  matters  which  in  due  course  ought  to  have 
been  tried  and  enquired  into  at  the  quarter  sessions  of 
the  peace  holden  at  Michaelmas  1840,  and  Epiphany 
1841,  and  at  the  adjourned  quarter  sessions  of  the  peace 
holden  in  March  1841. 

The  expenses  of  prosecutions  at  the  separate  courts 
of  quarter  sessions  for  the  borough,  from  the  time  of 
the  grant  thereof  until  the  quarter  sessions  holden  at 
Michaelmas  1840,  were  paid  by  the  treasurer  of  the 
borough   out   of  money   advanced   by   her    Majesty's 

(a)  Sects.  103,  105. 

(6)  Stat  5  &  6  IT.  4.  c.  76.  «.  112. 

VOL.  III.   N.  8.  V  V 
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government  to  the  town  council,  and  whidi  still  re- 
mains due  and  owing  to  the  government.  The  expenses 
of  the  prosecutions  at  the  several  separate  coarts  of 
quarter  sessions  for  the  borough,  holden  since  the  said 
adjourned  court  in  March  1841,  have  been  paid  out  of 
the  borough  fund  of  the  said  borough :  but,  at  the  times 
of  the  holding  of  the  said  three  separate  courts  before 
mentioned  (viz«  at  Michaelmas  1840,  Epiphany  1841, 
and  March  1841),  the  council  of  the  borough  had  no 
funds  whereout  to  defray  the  expenses  of  the  prosecu- 
tions. The  Recorder  of  the  borough  consequently  de- 
clined to  try  the  offenders  committed  to  take  their  trials 
at  those  three  courts,  and  adjourned  his  court  on  each 
occasion,  immediately  after  opening  the  same:  and  the 
prisoners,  so  committed  as  last  aforesaid,  were  on  that 
account,  and  on  those  occasions,  in  (act  tried  at  the 
quarter  sessions  for  the  county  of  Warvnck;  and  the 
expenses  of  those  prosecutions  were  paid  out  of  the 
county  fund. 

In  consequence  of  there  being  no  gaol  or  house  of 
correction  within  the  lx>rough,  the  course  has  always 
been,  and  is,  that  all  prisoners  committed  to  take  their 
trial  at  the  borough  sessions  by  virtue  of  the  said  grant, 
have  been  and  are  conveyed  to  the  county  gaol  at  Far- 
mck  (about  twenty  miles  distant  from  the  said  borough) 
for  safe  custody,  and  brought  back  again,  to  the  borough 
for  trial  at  the  separate  court  of  quarter  sessions ;  and 
prisoners  convicted  tliereat  have  been,  and  are,  recon- 
veyed  to  the  said  county  gaol,  there  to  undergo,  and  have 
in  fact  there  undergone,  their  sentences:  and  the  expense 
of  such  conveyance  and  reconveyance  has  always  been 
paid  by  the  treasurer  of  the  borough.  No  contract  has 
at  any  time  been  entered  into  between  the  town  council 
and  the  county  justices  for  or  relating  to  the  main- 
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lenance  of  such  prisoners:  and  the  expense  of  maintain-  Queen't  JSeneh. 

1842. 
ing  them  has  in  fact  been  always  paid  out  of  the  county — 

fund;  and,  in  like  manner,  the  costs  incurred  by  the         *v.""** 

prosecution  of  offenders  committed  from  the  borough      Bouchm. 

and  tried  at  the  assizes  for  the  county  have  also  been 

paid  out  of  the  county  fund.     Several  county  rates  have 

been  made  and  levied  for  the  county  of  Warwick  since 

the  granting  to  the  said  borough  of  the  separate  court 

of  quarter  sessions  of  the  peace :  but  the  parish  of  B/r- 

mingham  has  never  been  included  in^  or  assessed  to,  any 

anch  county  rate  made  since  the  said  grant,  until  the 

making  of  the  said  rate  or  assessment  on  19th  October 

184rL 

'  In  June  18S9,  the  town  council  of  the  borough  made 

a  borough  rate  for  the  borough  in  the  nature  of  a  county 

rate;  in  and  to  which  the  said  parish  of  Birmingham 

was  assessed  by  the  council  at  the  sum  of  8,7S4/.  195. 

8d. :  but  the  overseers  of  the  poor  of  the  parish,  being 

advised  that  it  was  very  doubtful  whether  the  council 

had  a  right  to  make  that  rate,  refused  to  pay  the  sum 

assessed  on  the  parish.     In  February  1841,  the  town 

council  made  another  borough  rate  in  the  nature  of  a 

county  rate,  in  and  to  which  the  parish  of  Birmingham 

was  assessed   at  the  sum  of  5,161/.  105.  6d.;  and  the 

overseers  of  the  parish  had  in  fact  paid  a  considerable 

part  of  that  assessment,  and  were  in  course  of  paying 

the  residue  thereof,  at  the  time  of  the  making  the  said 

county  rate  on  19th  October  1841.     On  the  12th  October 

in  the  same  year,  the  council  of  the  borough  made  a 

third  borough  rate,  in  the  nature  of  a  county  rate,  in 

and  to  which  the  parish  of  Birmingham  was  assessed 

at  the  sum  of  4,479/.  6s.  Id, ;  and  the  last  mentioned 

assessment,  at  the  time  of  the  issuing  of  the  writ  of  cer- 

u  u  5^ 
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The  QuuK         The  whole  of  the  parish  of  Birmingham  is  situate 

BoucKBft.      within  the  limits  of  the  borough  of  Birmingham^  as 

settled  and  described  by  stat  2  &  S  W.4t.c  64e^  and 

within  the  district  comprised  in  the  said  charter  bearing 

date  Slst  October  1838. 

On  behalf  of  the  prosecutors  of  the  writ  of  certiorari, 
it  is  contended  that,  in  consequence  of  such  grant  of  a 
separate  court  of  quarter  sessions  of  the  peace  to  the 
said  borough,  and  of  a  copy  of  such  grant  having  been 
so  as  aforesaid  duly  sent  to  the  clerk  of  the  peace  of  the 
said  county,  the  county  justices  had  no  authority  to 
assess  the  messuages,  lands,  tenements  or  hereditaments, 
situate  in  the  parish  of  Birminghamj  to  the  said  county 
rate  (a)  so  as  aforesaid  made  on  19th  October  1841. 
The  county  justices  on  the  other  hand  insist  that,  as 
there  was  not  at  the  time  of  the  making  the  said  grant, 
nor  at  any  time  since  hath  been,  any  gaol  in  the  borough 
of  Birmingham^  and  as  the  whole  expense  of  maintaining 
offenders  committed  for  trial  at  such  separate  court  of 
quarter  sessions  for  offences  within  the  borough  had 
in  consequence  thereof  fallen  on,  and  been  defrayed  out 
of,  the  general  county  rates  of  the  county,  and  as  the 
treasurer  of  the  county  had  never  received  any  sum  in 
aid  or  on  account  of  the  county  rate  from  the  council 
or  treasurer  of  the  borough,  and  as,  in  consequence  of 
there  being  no  gaol  within  the  said  borough,  no  con- 
tract could,  as  they  allege,  be  entered  into  with  the 
county  justices  for  the  maintenance  of  the  borough 
prisoners  in  the  county  gaol  and  house  of  correction, 

(a)  Stat.  5  ft  6.  r.  4.  c.  76.  «.  118. 
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legally  recoverable  from  the  said  borough,  the  county  ' 

justices  had  authority  to  include  the  borough  of  Bir-*  ^®  Qdmii 
mingham  in  the  assessment  to  the  county  rate  made  Boucbsb. 
19th  October  1841.  It  is  moreover  contended,  in  sup- 
port of  the  said  rate,  that  the  said  grant  of  a  separate 
court  of  quarter  sessions  of  the  peace  to  the  said  borough 
oS Birmingham  is  void  on  two  grounds:  First,  that  Her 
Majesty  was  deceived  by  the  petition  before  mentioned, 
and  induced  to  make  the  said  grant  by  the  untrue  alle-> 
gation  contained  in  the  said  petition,  that  there  was  then 
a  commodious  gaol  in  the  said  borough;  whereas,  in 
truth,  there  was  not,  at  th^  time  of  the  said  petition,  or 
of  the  said  grant  being  made,  or  at  any  time  since  hath 
there  been,  any  gaol  whatever  within  the  said  borough ; 
Secondly,  that  the  said  charter  of  incorporation  of  the 
said  borough,  dated  Slst  October  1 838,  was,  for  the  reasons 
hereinafter  stated,  void ;  or,  if  not  void,  still  that  the 
same  did  not  nor  could  legally  vest  in  the  town  council 
of  the  said  borough  the  right  of  ordering  a  borough 
rate  in  the  nature  of  a  county  rate  to  be  made  within 
and  for  the  said  borough ;  nor  was  it,  under  such  cir* 
cumstances,  competent  to  Her  Majesty  to  grant  unto  the 
said  borough,  so  incorporated  by  such  charter,  that  a 
separate  court  of  quarter  sessions  of  the  peace  should  be 
holden  in  and  for  such  borough  according  to  the  pro- 
visions of  Stat  5  &  6  fF.  4.  c.  7  6. 

The  case  then  stated  four  objections  to  the  charter  of 
incorporation,  of  which  the  first  only  was  insisted  upon 
by  the  counsel  supporting  the  rate,  and  which  was  as 
follows. 

That  the  charter  was  not  granted,  and  it  is  agreed 
to  be  admitted  on  the  argument  on  this  case  that  it  was 
u  u  S 
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not  in  fact  granted,  on  the  petition  of  the  whole  or  a 
majority,  either  in  number  or  property,  of  the  inhabitant 
householders,  or  of  the  whole  or  of  a  majority,  either  in 
number  or  property,  of  the  male  inhabitant  householders 
of  the  town  of  Birmingham. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  justices  of  peace  of  the  county  of  fVarwiek  had 
authority  to  assess  messuages,  lands,  tenements  and  here- 
ditaments situate  within  the  borough  of  Birmngianh 
to  the  said  general  county  rate  or  assessment.  If  the 
G)urt  should  be  of  opinion  that  the  justices  of  the  peace 
of  the  county  had  such  authority,  then  the  orders  of  the 
said  justices,  and  the  said  general  county  rate  or  assess* 
ment  so  made  as  aforesaid,  were  to  be  affirmed:  if  the 
Court  should  be  of  opinion  that  the  said  justices  of  the 
peace  had  not  such  authority,  then  so  much  of  the  said 
rate  or  assessment  as  purports  to  assess  the  parish  of 
Birmingham  at  th^  sum  of  1599/.  65.  8d,  and  of  the 
order  directing  the  same  to  be  made,  and  so  much  of 
the  said  order  of  the  said  justices  to  the  high  constable 
of  the  hundred  as  commands  him  to  collect  and  receive 
the  said  last  mentioned  sum  from  the  overseers  of  the 
said  parish,  are  to  be  quashed. 

The  case  was  argued  in  this  vacation  [a). 


Whateley  for  the  prosecutors  of  the  certiorari.  The 
order  must  be  quashed.  The  county  sessions,  by  5  & 
6  W.  4.  c.  76.  5.  112.,  had  no  power  to  assess  the  lands, 
&c.,  within  the  borough  of  Binningham  to  the  general 
county  rate,  unless  the  grant  of  a  court  of  quarter 
sessions  be  void. 


(a)  June  21st.     Before  Lord  Dentnan  C.  J.,  Pattetonf   WiUiams,  and 
Coleridge  Jb. 
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The  objection,  that  the  charter  of  incorporation  was  QmeeiCs  Bench. 

not  granted  on  the  petition  of  the  whole  or  a  majority  ' 

of  the  inhabitants,  must  fail,  on  the  authority  of  Butter     The  Qumr 
V.  Chapman  {a).  Bouchi*. 

The  other  objection,  that  the  grant  of  a  court  of 
quarter  sessions  was  void  on  the  ground  that  the  Queen 
was  deceived  in  her  grant,  will  not.be  entertained  in 
this  proceeding.  If  the  objection  be  good  at  all,  it  can 
be  made  available  only  on  a  scire  facias  to  repeal  the 
grant  A  decision  in  favour  of  this  rate  would  not 
avoid  the  grant.  No  person  connected  with  the  borough 
of  Birmingham  is  a  party  to  this  application.  It  is 
true  that  there  may  be  found  in  the  books  express 
sions  to  the  effect  that  grants  by  patent  are,  under 
certain  circumstances,  void:  but  the  real  meaning  is 
that  they  are  voidable  by  scire  facias.  In  17  Vin. 
Ahr.  100.  tit.  Prerogative  of  the  King  (O.  b),  pi.  1.  in 
fnarg,f  it  is  said,  *^  if  the  matter  which  is  false  in  the 
letters  patent  be  suggested  on  the  part  of  the  grantee, 
and  that  to  the  prejudice  of  the  king,  there  the  king  shall 
be  said  to  be  deceived  in  his  grant  so  as  to  make  it 
void.*'  But  the  dictum  of  Eyre  J.  in  Bex  v.  Kemp  (b) 
is  cited  for  this ;  and  there  the  question  was  whether 
the  grant  could  be  avoided  by  scire  facias.  In  1 7  Vin. 
Ahr.  117.,  tit.  Prerogative  of  the  King  (S.  b),'  pi.  14.,  it 
is  said :  "  Where  the  king  by  his  letters  patents,  dated 
1st  May^  grants  to  me  an  office  or  other  thing,  and 
afler  by  other  patents  dated  2d  May^  he  grants  the  same 
thing  to  a  stranger,  those  second  patents  are  merely 
void ;  and  yet  I  shall  have  scire  facias  against  the  second 
patentee,  and  avoid  those  last  patents  by  judgment  of 

(a)  SU.iW,  1.  (6)  12  Mod.  77,  78. 

U  U   4 
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reiume  III.     the  Court  :*'  for  which  a  dictum  in  an  Rex  v.  Savage  (a) 
'  is  cited.     And  this  agrees  with  the  language  of  Lord 

The  QuMir  Coke,  4  Itist.  88.:  «  This  writ  of  scire  fa^  to  repeal 
BovcBsm.  letters  patents  doth  lie  in  this  ordinary  course  of  jus* 
tice  in  three  cases.  The  first,  when  the  king  by  his 
letters  patents  doth  grant  by  several  letters  patents  one 
and  the  selfsame  thing  to  several  persons,  the  former 
patentee  shall  have  a  scire fac^  to  repeal  the  second  patent. 
Secondly,  when  the  kinggranteth  any  thing  that  is  grant- 
able  upon  a  false  suggestion,  the  king  by  his  prerogative 
jure  regio  may  have  a  scire  fa^  to  repeal  his  own  grant 
Thirdly,  when  the  king  doth  grant  any  thing,  which  by 
law  he  cannot  grant,  he  jure  regio  (for  advancement  of 
justice  and  right)  may  have  a  scire  Jac^  to  repeal  his 
own  letters  patents."  [Lord  Denman  C.  J.  The  first 
and^ third  cases  are  certainly  very  strong :  but  it  is  not 
said  that  the  letters  are  not  void  without  a  scire  fiuuas.] 
If  they  were  so,  the  scire  facias  would  have  no  object 
In  2  EoL  Abr.  191.  tit  Prerogative  le  Roy  (S)  pi.  1.  it 
is  said,  <^  Si  le  patentee  del  Roy  d'un  office  commit 
un  forfeiture  per  condition  en  fact,  ou  en  ley  enfreint, 
le  Roy  poet  luy  ouster  devant  ascun  scire  facias  graunt, 
ou  office,  ou  fesance  d'ascun  novel  patent''  For  this 
Sir  George  ReynePs  Case  (i)  is  cited ;  but  two  placita  in 
2Dyerj  198  a.  pi.  50.  and  211  a.  pL29.,  are  referred  to 
as  contravening  the  doctrine,  which  they  do.  And, 
even  in  Sir  Geotge  ReyneVs  Corse  (i),  the  office  was 
seised  after  a  finding  of  the  forfeiture  by  a  commis- 
sion under  the  Great  Seal  returned  into  Chancery;  so 
that  there  was  a  finding  of  record,  which  finding  might 
have  been  traversed.  Accordingly,  in  Com.  Dig.^  Officer ^ 
(K  11.)}  (K  12.)}  (K  13.)9  three  modes  of  taking  advan- 

(a)  Kdtw.  196  b.  (6)  9  Rep.  95  a. 
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tage  oF  a  forfeiture  are  pointed  out,  where  an  interest  is   Queen's  Bench. 

devested,  namely,  by  scire  facias,  by  inquisition  or  office, ^ . 

and  by  information,  all  matters  of  record  and  direct  The  Quun 
proceedings.  It  seems,  from  17  Vin.  Abr.  115.  tit.  Pre^  Bouche*. 
rogativeqfthe  King^  (S.  b),  pi.  2.,  that  scire  facias  is  not 
necessary  where  the  letters  patent  themselves  disclose  an 
objection  according  to  the  grant:  but  here  the  objection 
arises  on  extrinsic  matter.  In  the  case  of  letters  patent 
for  new  inventions  a  third  party  may  take  advantage  of 
the  want  of  novelty  of  invention :  but  that  is  because 
Stat  21  Ja.  1.  c.  3.  puts  an  end  absolutely  to  the  mon- 
opoly, with  an  exception,  by  sect  6,  of  patents  to  the 
inventor  where  others  have  not  used  iht  manufacture. 
But  in  other  cases,  as  the  case  of  grants  of  markets  or 
fiiirs,.  the  Courts  pay  so  much  respect  to  the  Great  Seal 
as  to  put  a  party  objecting  to  his  scire  facias.  [Cole" 
ridge  J.  Suppose  a  contest  between  the  first  and  second 
patentees  of  the  same  thing,  as  a  market :  must  not  the 
Court  decide  upon  the  right  ?  That  would  be  a  noticing 
of  extrinsic  matter.  So  if  a  stranger  disputed  the  right 
of  the  second  patentee.]  In  the  case  last  put,  it  is  not 
clear  that  the  Court  would  decide  without  a  scire  facias. 
In  each  case  the  objection  would  be  that  the  Crown  had 
granted  what  it  had  not  to  grant:  here  the  objection 
is  that  the  Crown  did  grant  what  it  had  power  to  grant, 
but  was  deceived.  [Coleridge  J.  If  this  grant  be  good 
only  under  stat.  5  SaS  W.  4.  c.  76.  s.  103.,  a  question 
may  arise  whether  the  circumstances  stated  respecting  a 
gaol  do  not  shew  that  the  statutory  power  had  not 
arisen.]  That,  at  any  rate,  does  not  appear  on  the 
face  of  the  grant.  Besides,  sect  103  directs  only  that 
a  representation  be  made  as  to  the  state  of  the  gaol : 
that  does  not  necessarily  confine  the  power  to  the  case 
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where  a  gaol  exists.  The  grant  of.a  court  would  carry 
with  it  the  grant  of  a  gaol ;  Smith  v.  Hettier  (a) ;  and 
such  appeara  to  have  been  the  opinion  of  this  Court  in 
Regina  v.  The  Justices  of  Lancashire  (i).  Besides,  the 
court  may  be  created  at  common  law ;  Com.  Dig.  Pro- 
rogative  (D  28.) ;  though  not  a  new  court  with  a  new 
power;  4  Inst.  200.  And  none  but  the  Crown  has  a 
right  to  complain  of  the  alleged  deceit. 


'  Metlor^  contra.  The  question  is,  whether  the  borough 
of  Birmingham^  which,  it  is  admitted,  has  put  the  county 
to  expense,  shall  be  exempt  from  contributing  to  the 
county  rate.  The  borough  is  to  make  out  the  exemp- 
tion. No  common  law  prerogative  of  the  Crown  will 
be  enough  for  thb ;  since  the  Queen  can  have  no  power 
to  exempt  from  the  county  rate.  It  may  be  that  the 
Crown  could  not  avoid  the  grant  without  scire  facias,  on 
the  ground  of  deceit :  but  a  third  party  has  a  right  to 
question  the  power  of  the  Crown,  which  clearly,  unless 
properly  exercised  under  the  Municipal  Corporation 
Act,  cannot  exempt  from  the  statutory  liability  to  the 
rate.  In  Com.  Dig.  Patent,  (Fl.),  it  is  said,  "if  the 
patent  be  void  in  itself,  nofi  concessit  may  be  pleaded  to 
it,  without  a  scire  facias  to  repeal  it:"  and  in  Btdter  v. 
Chapman  (c)  it  was  taken  for  granted  that  the  point 
might  be  raised  between  third  parties,  and  the  Court 
entertained  the  question.  [Lord  Denman  C.  J.  That 
might  be  because  the  coroner  had  an  interest]  Here 
the  county  is  interested  in  supporting  the  rate  by  im- 
pugning the  grant.  [Patteson  J.  In  Regina  v.  Taylor  {d) 
this  Court  refused  to  allow  the  charter  of  a  borough  to 


(a)  Cro.  EUx.  167. 
(c)  8  Af.  f  IT.  1.    , 


(6)  11  J.^E.l4i, 
(d)  11  if.  4- J?.  949. 
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borough.     In  Begina  v.  Davies  {a)  the  point  seems  not  1__ 

to  have  been  brought  before  the  Court.]  In  Begina  v.  '^^  Qum» 
The  Justices  tf  Lancashire  (i)  the  Court  decided  that  a  Boucei», 
borough,  having  a  grant  of  quarter  sessions,  but  being 
without  a  gaol,  could  not  contract  with  the  county  for 
the  mamtenance  of  prisoners,  under  stats.  5  G.  4.  c.  85. 
s.  1.  and  5  &  6  ^.  4.  e.  76.  s.  114.  If,  therefore,  this 
grant  be  upheld,  the  county  will  be  without  remedy. 
Sect.  S  of  Stat  5  G.  4.  c.  85.  enacts  that,  during  the  ex- 
istence of  such  contract,  no  city  &c.  shall  be  indicted 
for  nonrepair  of  its  gaol  &c. :  but  there  are  no  means  of 
compelling  a  borough  which  has  never  had  a  gaol  to 
build  one,  so  as  to  be  capable  of  contracting.  There  Is 
therefore  a  public  right  to  resist  the  carrying  into  effect 
a  grant  the  consideration  for  which  cannot  be  fully  ob- 
tained ;  and  the  principle  laid  down  in  Bex  v.  Cumber^ 
'wortk{c)  and  Blakemore  v.  The  Glamorganshire  Canal 
Navigation  (b)  applies. 

Then,  the  language  of  stat.  5  &  6  ^.  4.  c.  76.  s.  103. 
implies  that  a  borough  is  not  to  petition  Jbr  a  grant 
of  quarter  sessions  till  it  has  a  gaol  the  state  of 
which  may  be  shewn.  \C6leri,dge  J.  How  could  a  new 
borough  have  a  gaol  ?]  It  may  be  that  the  enactment 
is  incomplete  in  not  supplying  this  requisite  ;  or  perhaps 
the  new  borough  ought  to  build  a  gaol  before  the  appli- 
cation for  the  grant  is  made.  The  Recorder  cannot 
have  power  to  commit  to  the  county  goal.  [Coleridge  J. 
If  you  add,  in  sect.  108,  the  words  "where  there  is  a 

(a)  Note  (c)  to  11  -rf.  ^  E,  953.  (b)  U  A,  ^  E.  144. 

(c)  S  B.ff  Ad,  108.,  and  4  A.  fy  E,  781.  See  IZev  y.  Edge  Lane, 
A  A.  ff  E,  72S. ;  Regina  v.  ITie  Eastern  CotmHes  RaUway  Company^  10 
A.  i  E.  531. 

(^  \{Mtflne  jr  JTmm,  154.1162. 
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. !__  section  is  not  at  all  conditional.     [LordD^nnfiiii  C.J. 


The  Qouir  Qj.  i^^her  you  would  say  that  the  condition  comes 
^BoDCHXB.  earlier,  and  that,  when  there  is  a  gaol,  the  borough  may 
apply.]  That  is  the  effect  of  the  section.  [Coleridge  J. 
Yet  sect  103  beyond  doubt  contemplates  that  the  appli* 
cation  may  be  made  by  a  borough  having  no  quarter 
sessions.]  That  argument  might  have  been  urged  in 
Jtegina  v.  Tke  Justices  of  Lancashire  (a).  [Patieson  J. 
The  difficulty  there  arose  from  the  attempt  to  apply  the 
regulations  of  an  earlier  statute  to  the  state  of  things 
produced  by  stat  5  &  6  ^.  4.  r.  76.]  Yet  the  Iqrislatnre 
has  attempted  to  incorporate  the  provisions  of  stat,  SG.^ 
c.  85.  in  the  Municipal  Corporation  Act,  It  is  argued 
that  the  grant  of  a  court  is  in  effect  a  grant  to  have  a  gaol. 
But,  even  if  the  Crown  could  grant  the  right  to  have  a 
gaol,  the  construction  suggested  would  be  bad,  as  giving 
a  double  intent  to  the  Crown's  grants,  which  cannot  be 
done;  17  Vin.  Abr.  142.  tit  Prerogative  of  the  King^ 
(G.c)(i). 

As  to  the  charter  of  incorporation,  the  case  differs 
from  Butter  v.  Chapman  (c).  There  the  Court  held  that 
Maule  B.  did  rightly  in  leaving  to  the  jury  whether  the 
petition  was  in  fact  the  petition  of  the  inhabitant  house- 
holders :  but  here  the  finding  of  fact  is  express,  that 
there  was  no  petition  either  of  the  whole  or  the  majority. 
The  decision  of  the  privy  council  does  not  furnish  an 
answer  to  this  objection.  IPatteson  J.  But,  although 
that  decision  be  not  conclusive,  it  throws  upon  you  the 
burthen  of  shewing  that  the  proceeding  was  illegal.]  By 
sect  141  of  Stat  5  &  6  fF.  4.  c.  76.  the  Crown  may  grant 

(a)  U  A.j^  E,  144. 

(6)  See  the  argument  in  Jewison  t.  J)y$on^  9M»4^Jf,  SiXk  S6^ 

(c)  8  ar.  «•  W.  I. 
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holders'  petition:  such  petition  is,  in  fact,  substituted  ]___ 

for  the  common  law  requisite  of  acceptance.    Something     The  Qun* 
equivalent  to  a  petition  must  be  shewn ;  in  Butter  v.      Boucbxi. 
Chapman  (a)  it  was  never  suggested  that  there  could  be 
such  equivalent  without  the  express  or  implied  con- 
currence of  the  whole,  or  majority,  of  the  inhabitant 
householders. 

WJiateley  in  reply.  As  to  the  last  point.  The  case 
shews  no  dissent:  there  is  therefore  nothing  to  impeach 
the  decision  of  the  Privy  Council.  Half  the  inhabitants 
may  have  petitioned,  and  the  remainder  have  abstained 
from  interfering* 

It  is  not  denied  that  the  objection,  that  the  Queen  has 
been  deceived,  may  be  raised  by  a  third  party :  but  that 
must  be  done  by  a  direct  proceeding  in  which  the  fact  of 
the  deceit  may  be  specifically  alleged  and^ traversed :  and 
for  this  purpose  a  subject  may  proceed  by  scire  facias. 

Cur.  adv.  vult* 

Lord  D£NMAN  C.  J.  now  delivered  the  judgment  of 
the  Court. 

The  question  for  the  opinion  of  the  Court  in  this  case 
is,  whether  the  justices  of  the  peace  of  the  county  of 
Warwick  had  authority  to  assess  messuages,  lands^  tene- 
ments and  hereditaments,  situate  within  the  borough  of 
Birmingham^  to  the  general  county  rate.  And  that 
question  must  depend  on  this:  whether  the  borough  of 
Birmingham  has  been  in  due  form  of  law  incorporated 
by  a  charter  of  Her  Majesty  granted  to  the  inhabit- 
ants of  the  said  borough  in  the  second  year  of  her  reign, 

(a)  S  A.^E.  1. 
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*____  3d  of  Men/  18S9,  granting  to  the  borough  a  separate 


The  Qauir     oourt  of  quarter  sessions,  be  valid. 
BoucHss.  Prim!  facie,  the  town  of  Birmingham^  having  been 

(before  the  said  charter)  situate  within  and  parcel  of  the 
said  county  of  Warwicky  is  liable  to  be  assessed  to  the 
said  county  rate,  except  the  exemption  above  mentioned 
be  satisfactorily  established :  and  that  depends  upon  the 
legality  of  the  said  last  mentioned  charter :  because,  if 
that  be  legal,  the  borough  of  Birmingham^  by  virtue 
thereof,  becomes  exempt  from  the  contribution  to  a 
county  rate. 

Several  objections  to  the  validity  of  the  said  first 
mentioned  charter  were  pointed  out  in  the  statement  of 
the  case  for  our  opinion,  for  the  purpose  of  shewing 
that  there  existed  no  legal  borough  to  which  the  grant 
of  a  separate  court  of  quarter  sessions  could  be  made. 

The  learned  counsel,  however,  who  argued  in  support 
of  the  order  of  sessions,  abandoned  all  except  two,  as 
having  been  disposed  of  by  the  decision  in  the  case  of 
Rutter  V.  Chapman  (a). 

As  to  one  of  those  objections  to  the  first  mentioned 
charter,  however,  it  was  contended  that  the  present  case 
is  distinguishable  from  that  referred  to  in  this  respect; 
that,  whereas  in  that  case  it  only  appeared  inferentialbfj 
it  here  is  directly  stated^  that  the  charter  was  granted 
upon  the  petition  of  a  less  number  than  the  majority  of 
the  inhabitant  householders.  We  are  all  of  opinion, 
however,  that  the  view  taken  of  this  subject  in  the  case 
oi  Rutter  v.  Chapman  (a)  is  applicable  also  to  this  case^ 
and  disposes  of  the  objection. 

(a)  8  If.  J-  r.  1. 
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The  other  objection,  which  is  to  the  latter  charter,  is  Queen't  Bendh. 

1842* 
attended  with  much  more  difficulty ;  and,  if  we  had  * 

thought  that  it  came  before  us  directly  for  decision,  we  The  Qusmr 
should  certainly  have  taken  further  time  for  consider-  Boucaxs. 
ation.  This  objection  depends  upon  the  lOSd  section 
of  the  act  in  question.  It  is  required  that  ^^  the  Hate  of 
ike  gad**  in  the  borough  petitioning  for  a  charter  shall 
be  set  forth  in  the  petition.  From  this  it  b  inferred 
(and  we  think  that  there  is  great  weight  in  the  argu- 
mexit)  that  there  must  in  fact  be  a  gaol  in  existence  at 
the  time  of  so  petitioning  the  Queen ;  and  that  none 
such  did  exist  at  that  time,  or  at  any  time  since,  in  the 
borough  of  Birmingham.  That,  if  such  fact  did  not 
exbt,  the  Queen  was  deceived  in  her  grant,  and  that 
snch  deceit  would  be  a  ground  for  invalidating  it  alto- 
gether. But  a  doubt  has  arisen,  whether,  in  the  present 
state  of  the  case,  this  important  question  be  really 
raised* 

The  borough  of  Birmingham^  as  duly  incorporated, 
does  exist  in  fact.  The  same  observation  applies  as  to 
the  second  charter  of  the  Queen,  and  the  holding  of 
courts  of  quarter  sessions  thereunder*  The  validity  of 
the  first  charter,  and  of  the  incorporation  by  virtue  of  it, 
and  the  legality  of  the  courts  of  quarter  sessions  under 
the  second  charter,  is  incidentally  (and  so  only)  im- 
peached. No  person  connected  with  the  borough  itself 
complains  of  that  incorporation,  or  of  the  holding  of  the 
court  of  quarter  sessions  being  ill^al.  The  illegality  of 
the  charters  is,  for  the  purpose  of  assessing  the  borough, 
assumed;  whereas  another  and  more  formal  method 
of  questioning  their  legality  is  open.  It  is  competent, 
by  the  writ  of  scire  facias,  directly  to  ascertain  whether 
the  grant  of  the  Queen  of  a  separate  court  of  quarter 
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sessions  be  invalid  or  not.  And,  in  the  absence  of  such 
proceeding,  we  think  that  we  are  not  called  upon  to 
pronounce  any  opinion  upon  the  effect  of  this  objection, 
but  that  the  state  of  things,  as  we  find  thern^  must  be 
sustained,  and  that  the  order  of  sessions,  for  that  reason 
onlyy  cannot  be  supported.  We  are  strongly  impressed 
with  the  inconvenience  of  deciding  upon  a  case  of  so 
much  importance  in  this  form  of  proceeding.  Whereas 
by  another  (to  which  we  have  already  referred)  the 
question  may  be  raised  in  such  a  manner  as  not  only 
to  challenge  those  immediately  interested  in  the  con- 
tinuance of  the  charter  to  maintain  its  validity^  but  the 
decision,  whatever  it  may  be,  will  be  directly  on  the 
point,  and  subject  to  further  consideration  and  review. 

Rule  absolute. 


June  S5th. 


Peyton,  Clerk  against  Watson. 


Since  tUt  5  & 
6  r.  4.  c  74. 
«.  1.,  debt  for 
treble  value 
for  not  letting 
out  tithes, 
under  Stat  3 
&S  Ed.  6. 

C.     13.    «.    l.y 

cannot  be 
maintained 
where  the 
annual  value 
does  not  exceed 
10/. 


T)EBT.  The  declaration  (dated  29th  June  1841) 
recited  that  plaintiiF,  before  and  at  the  several 
times  after  mentioned,  was  rector  of  the  parish  of  Dod^ 
dington  in  Cambridgeshire^  being  proprietor  of  the  tithes 
of  corn,  grain  and  hay,  yearly  arising,  growing,  &&, 
upon  divers,  to  wit  200,  acres  of  land,  situate  &c.  in 
the  parish  and  county  aforesaid,  and  within  the  bounds, 
limits  and  titheable  places  of  the  parish ;  and  defendant, 
during  all  the  term  aforesaid,  was  occupier  of  the  land : 
that  all  and  singular  the  tithes  of  corn,  grain  and  hay, 
yearly  arising,  growing,  &c.,  on  the  said  land  within 
forty  years  before  and  at  the  time  of  the  passing  of  a 
certain  act  of  parliament  passed  in  the  reign  oi  Edward 


VI.  VICTORIA.  659 

the  Sixth)  &c.,  of  right  ought  to  have  been  set  out  and  paid  QtieenU  Bench. 

m  kind  to  the  farmer  or  proprietor  of  tithes  for  the  time  1_ 

being:  that  defendant  heretofore,  to  wit  1st  June  18S5,        ^rnov 
and  on  divers  other  &&,  reaped,  mowed  and  cut  down       Watbov. 
certain  corn,  grain  and  hay,  to  wit  200  acres  &c.,  then 
growing  upon  the  said  lands,   the  tithe  whereof  then 
belonged  to  plaintiiF,  and  of  right  ought  to  have  been 
set  out  and  paid  to  him  as  such  proprietor  as  aforesaid : 
yet  defendant,  after  the  said  reaping,  &c.,  and  before 
the  commencement  of  this  suit,  to  wit  on  &c.,  did  take 
and  carry  away  the  said  corn,   &c.,   from   the  land 
whereon  the  same  had  so  grown,  and  been  so  reaped, 
&C.,  and  where  the  same  ought  to  have  been  tithed, 
the  tenth  part   of  the  same   respectively,  or  of  any 
part  thereof^  not  having  been  separated,  divided  or  set 
out  from  the  nine  parts,  residue  thereof,  nor  any  compo- 
sition or  agreement  made  &c.,  contrary  to  the  form  of 
the  statute  in  such  case  &c. }  that  the  tenth  part  of  the 
said  corn,  &c.,  so  as  aforesaid  taken  &c.,  at  the  times 
of  the  taking  &c.  of  the  same,  was  reasonably  worth  a 
large  sum,  to  wit  the  sum  of  301. :  whereby,  and  by 
force  of  the  statute  &c.,  an  action  hatli  accrued  to  the 
plaintiff  to  have  and  demand  the  sum  of  9021,  being 
treble  the  value  of  the  said  tenth  part  &c.     Breach, 
that  defendant  had  not  paid  the  sum  demanded* 

Plea.    Nil  debet    Issue  thereon. 

On  the  trial,  before  Alderson  B.,  at  the  Cambridgeshire 
Summer  assizes,  1841,  it  was  admitted  that  the  plaintiff 
was  rector,  the  land  titheable,  and  the  defendant  occupier 
from  April  1834  to  April  1839 ;  and  that  he  had  not  set 
out  the  tithe  :  but  it  appeared  also  that  the  tithe  was  of 
an  annual  value  under  10/.  On  this  ground,  the  counsel 
for  the  defendant  contended  that  the  action  was  barred, 
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under  stat.  S&6W.4f.c.  74*.  The  learned  Judge  directed 
a  verdict  for  the  plaintiff,  giving  leave  to  move  to 
enter  a  nonsuit  or  a  verdict  for  the  defendant  (a).  In 
MicJuulmas  term  1841,  B.  Andrews  obtained  a  rule  ac- 
cordingly* 


Btfles.  now  shewed  cause.  Stat  5  &  6  ^.  4.  e.  74. 
&  I.,  after  referring  first  to  stat.  7  &  8  fK  S.  c.  6.,  and 
secondly  to  stat  5S  G.  3.  c.  127.,  and  then  to  some 
other  statutes,  enacts  that,  after  the  passing  of  that  act 
(9th  September  1835),  *^  no  suit  or  other  proceeding  shall 
bb  had  or  instituted  in  any  of  his  Majes^s  courts  in 
England  now  having  cognizance  of  such  matter  for  or  in 
respect  of  any  tithes,  oblations,  or  compositions  withhdd, 
of  or  under  the  yearly  value'of  10/.  (save  and  except  in 
the  cases  provided  for  in  the  two  first-recited  acts),  bnt 
that  all  complaints  touching  the  same  shall,  except  in  the 
case  of  Quakers,  be  heard  and  determined  only  under 
the  powers  and  provisions  contained  in  the  said  two 
first-recited  acts  of  parliament  in  such  and  the  same 
manner  as  if  the  same  were  herein  set  forth  and  re- 
enacted;'*  with  a  proviso  excepting  cases  where  the  title 
or  liability  is  in  dispute,  or  where  a  suit  has  been  actu- 
ally instituted  before  the  passing  of  the  act  The  en- 
actment relates  to  suits  properly  so  called,  for  the 
recovery  of  tithes,  which  are  instituted  in  Chancery,  or  in 
the  Ecclesiastical  Courts.  But  this  is  a  proceeding  for  a 
penalty,  under  stat  2  &  3  JSrf.  6.  c.  13.  5. 1.,  for  taking 

(a)  Two  other  questions  were  also  made;  first,  whether  the  rector 
was  not  barred  under  an  inclosurc  act,  32  G,  3.  c.  108.  ;  and,  secondly* 
whether  the  proviso  in  stat.  5  &  6  f?1  4.  c.  74.  «.  1.,  as  to  a  dispute  on 
title,  did  not  apply.  The  fk^  point  was,  however,  given  up  by  the 
plaintiff's  counsel;  and  the  Court  ultimately  considered  that  the  second 
point  was  not  raised  by  the  facts. 
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away  the  crops  without  setting  out  the  tithes.     Stat.  7  (2ii«n*«  Bench. 

&  8    JV,S.  c.  6.   gives  a  remedy  for  the  recovery  of ' 

small  tithes  by  complaint  to  two  justices :  but  it  leaves  Pkttow 
the  remedy  under  stat  2  &  8  Ed.  6.  c.l3. ;  and,  indeed,  Watwit. 
it  does  not  do  away  with  a  direct  proceeding  by  suit  for 
the  tithes,  as  appears  by  sect.  14.  Stat  53  G.  8.  e.  127* 
5. 4.  extends  the  remedy  of  stat.  7  &  8  W.S.  c.6.  to  all 
tithes  not  exceeding  102.  But  the  penal  action  is  left 
untouched,  except  that  sect.  5.  limits  the  time  for  com- 
mencing it  to  six  years.  Then  stat.  5  &  6  fF.  4.  i^  74. 
must  be  construed  as  leaving  the  penal  action  in  force, 
like  the  two  other  statutes.  The  tithes  are  not  recovered 
at  all  by  the  penal  action:  the  judgment  is  for  the  for- 
fisiture  of  treble  value,  for  omitting  to  set  them  out 

B.  JndrewSf  contra,  was  stopped  by  the  Court . 

Ixnrd  Denman  C.  J.  If  the  learned  Judge  who  tried 
the  cause  had  expressed  a  very  strong  opinion,  I  might 
perhaps  have  wished  for  longer  time  to  consider  the 
question.  But  it  seems  to  me  quite  clear  that  stat  5  & 
6  fF.  4.  c.  74.  extends  to  the  prohibition  of  actions  of 
debt  for  treble  value  under  stat  2  &  3  JBc^. 6.  c.lS.  «.  1., 
where  the  annual  value  is  less  than  10/.  The  words 
<<  for  or  in  respect  of  any  tithes,"  and  *^  all  complaints 
touching  the  same,"  are  obviously  sufficient 

WnxiAMs  (a)  and  Colebidoe  Js.  concurred. 

Rule  absolute  for  a  nonsuit 

(a)  Paitnon  J.  bad  left  Uie  Court 
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^^u^Oi.  Martins  against  Upcher  and  Gay. 

nnRESPASS  for  assault  and  false  imprisonment. 
Pleas.  K  Not  guilty  (by  statute).     Issue  thereon. 


S4  G.  s.  c.  44.  2.  That  defendants  were  justices  of  the  peace  in  Nor- 
ipeciVj  the  Jolk  ;  that  the  allied  trespasses  were  committed  in  exe« 
Sieactcom-  cution  of  their  office,  after  24th  June,  1751 ;  and  that, 
Pj^^®^*^  before  the  commencement  of  the  suit,  and  within  one 
enoo^^  •  ^l^"^**^  month  after  any  notice  in  writing  of  any  suit, 
names  Uie  da  J.   &c,  defendants  offered  to  plaintiff's  attorney  a  sum  of 


ikmitnot         money,    to  wit  50^,    as  and  for  amends,  whidi    was 

cuFcd  by  the 

sufficient  amends,   and  which  the  attorney  refused  to 


tender'^*  accept.  Replication,  that  the  sum  mentioned  was  not 
JJJJ™»  ^  ^   sufficient  amends.    Issue  thereon. 

On  the  trial,  before  Alders&n  B.,  at  the  Norfolk  Sum- 
mer assizes,  1841,  it  appeared  that  the  act  complained 
of  was  an  imprisonment  under  a  conviction  by  the  de- 
fendants in  their  office  of  justices.  The  plaintiff  proved 
service  of  the  following  notice  upon  the  defendants,  more 
than  one  month  before  action  brought. 

*'  To  Henri/  Ramey  Upcher^  and  John  Johnson  Gay^ 
Esquires,  two  of  her  Majesty's  justices  of  the  peace  in 
and  for  the  county  of  Norfolk* 

"I  do  hereby,  as  the  attorney  of  and  for  Martin 
Martins  of  North  Walsham  in  the  county  of  Nor/bttt 
labourer,  duly  authorized  in  this  behalf,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided, 
give  you  notice  that  Martin  Martins  will,  at  or  soon 
after  the  expiration  of  one  calendar  month  from  the  time 
of  your  being  served  with  this  notice,  cause  a  writ  of 
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summons  to  be  sued  out  of  her  Majesty's  Court  of  Queen's  Bench. 

Queen's  Bench  at  Westminster,  against  you,  at  the  suit       ^^^^' 

of  him,  the  said  Martin  Martins,  and  proceed  thereupon      MAKTmi 

according  to  law.      For  that  you,  on  the  5th  day  of      UrcBim. 

October,  a.d.  1840,  with   force  and  arms,  caused  an 

assault  to  be  made  on  the  said  Martin  Martins,  and 

then  caused  him  to  be  apprehended,  seized  and  laid 

hold  of,  and  to  be  forced  and  compelled  to  go  as  a 

prisoner,  and  in  custody,  in,  through  and  along  divers 

public  highways,  to  a  certain  dwelling  house,  and  there 

caused   him  to  be  imprisoned  and  detained  in  prison 

for  a  long  time,  to  wit  for  twelve  hours  then  next 

following^  at  the  expiration  of  which  time  you  again 

forced  and  compelled  the  said  Martin  Martins  to  go  as 

a  prisoner,  and  in  custody,  from  and  out  of  the  said 

dwelling  house,  into,  through  and  along  divers  other 

public  highways,  to  a  prison  and  house  of  correction, 

and  to  be  there  imprisoned,  and  kept  and  detained  in 

prison  there  for  a  long  time,  to  wit  for  three  months 

then  next  following;  whereby  the  said  Martin  Martins 

suffered  great  pain  and  anguish  "  &c.,  ^'  and  was,  during 

all  the  time  aforesaid,  prevented  from  attending  to   his 

lawful  and  necessary  affairs "  &c.,  <^  and  was  also  put 

to,  and  necessarily  incurred,  divers  great  expenses,"  &c. 

*^  And  that  you  other  wrongs  to  the  said  Martin  Mar^ 

tins  then  did,  against  the  peace  "  &c. 

•*  Dated  this  9th  day  of  January,  a.d.  1841. 
«  Yours  &c., 

"  Christopher  Bobson,  qf^o.  IS.  Clif- 
ford's Inn,  Fleet  Street,  in  the  city 
of  London,  attorney  for  the  said 
Martin  Martins.'* 

The  counsel  for  the   defendants  objected  that  this 
XX  8 
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VohmuiiL     notice  was  uncertain,  as   not  specifying  the  place  at 
*        which  the  alleged  trespass  was  committed:   and  the 


^^^™'*       learned  Judge,  upon  this  objection,  nonsuited  the  plaintiff 
UfCHSB.  In  Michaehnas  term,  1841,  Peacock  obtdned  a  rule 

nisi  for  a  new  triaL 

B.  Anirem  (with  whom  was  (fMaUey)  now  shewed 
cause.  Stat  24  G.  2.  c.  44.  5. 1.  requires  that  in  the 
notice  there  ^'  shall  be  clearly  and  explicidy  ccmtained 
the  cause  of  action.^  And  sect  5  enacts  that  no  en- 
dence  shall  be  given  ^^  of  any  cause  of  action,  except  sudi 
as  is  contained  in  the  notice.''  Here  the  canae  is  not 
clearly  or  explicdy  described ;  for  there  is  no  statement 
of  the  place  where  the  allied  trespass  was  committed^ 
It  would  not  be  possible  to  apply  the  limitation  of 
sect  5  to  such  a  notice :  and  the  magistrates  might  be 
surprised  by  evidence  of  an  imprisonment  diflferoit 
firom  that  in  respect  of  which  they  had  tendered  amends 
under  sect  2.  Stringer  v.  Martyr  (a)  shews  how  dosdy 
plaintiffs  are  bound  down  to  the  terms  of  their  notices. 
In  Freeman  v.  Line{b)  a  road  act  (16  6.  S.  c  80.)  as- 
acted  that  no  action  or  suit  should  be  commenced  for  any 
thing  done  in  pursuance  of  the  act  until  twenty  one  days' 
notice  should  be  thereof  given  to  the  clerk  of  the  trustees. 
An  action  was  brought  for  taking  toll  in  respect  of  things 
exempted:  and  the  notice  stated  the  intended  liction 
to  be  ^^  for  demanding  and  taking  of  me  toll  for  and 
in  respect  of  certain  matters  and  things  particularly 
mentioned,  and  exempted  from  the  payment  of  toll,  in 
and  by  a  certain  act  of  parliament,  intitled,"  &c: 
and  this  was  held  too  uncertain*    Lord  JMnger  C*  Bb, 

a)  6  B^t.  ISi.  (6)  S  CUtf.  Btp.  €73. 
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at  Nisi  Prius,  ruled  that  a  notice  under  stat.  24  G.  ^,  Queen*t  Benck. 

c.  44.  s.  1.  was  insufficient  unless  it  specified  both  time    * 

and  place ;  Bennett  v.  Broughton  (a).  This  decision  has  MAmnws 
been  twice  acted  on  at  Nisi  Prius :  by  Parke  B.  in  Ukuk. 
Larkins  v.  Yorke{b)i  where  the  notice  was  in  the  same 
terms  as  the  present ;  and  by  Tindcd  C.  J.  in  New-- 
man  v.  Bendyshe  (c),  though  that  case  afterwards  went 
off  on  another  point  In  LaoeUwe  v.  Curry  (d)  it  was 
decided  that  the  intended  writ  or  process  must  be  men- 
tioned in  the  notice.  Here  the  amount  was  tendered ; 
but  that  is  no  waiver  of  the  objection.  (He  was  then 
stopped  by  the  Court). 

Peacock^  contra.  The  offence  could  be  committed 
in  no  county  but  that  for  which  the  defendants  were 
jusdces.  Therefore  the  place,  so  far,  is  not  left  uncer- 
tain. How  much  farther  particularity  is  required? 
Must  the  parish,  and  the  particular  house,  be  named  ? 
In  Gimbert  v.  Coyney  {e)  the  notice  was  drawn  in  the 
form  ordinarily  used  in  declarations,  and  stated  the 
time  of  the  alleged  trespass  to  be  on  16th  Atigust  1824, 
**  and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  the  date  hereof"  (26th  November  1824); 
and  this  was  held  good :  yet  the  time  would  have  com- 
prehended any  day  within  three  months.  Here  the  day 
is  fixed  by  the  notice.  If  there  were  a  latent  ambiguity, 
it  would  be  open  to  the  defendants  to  shew  that  by 

(a)  Sittings  at  Westminster,  November  27th,  18S8.  B.  Andrews  re- 
ferred to  a  report  of  this  case  in  "  The  Justice  of  the  Peace,**  vol.  ii. 
No.  48.  p.  759. 

(6)  At  the  Cambridgeshire  assizes. 

(c)  At  the  Cambridgeshire  assizes.  B,  Andrews  stated  that  this  was  a 
difierent  action  from  Newman  v.  Bendyshe,  10  AT^  E.  II, 

(d)  7  r.  R.  631.  (e)  M^CUl  §•  F.  469. 
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roume  III.    evidence.    In  Wood  v.  Folliott  (a)  a  notice  of  action  for 
'  a  seizure  made  by  an  excise  officer  was  held  sufficient^ 

under  stat.  23  G.  S.  c.  70.  s.  SO.,  though  it  specified 
neither  time  nor  place.  In  Lovelace  v.  Curry  (&)  no 
place  seems  to  have  been  mentioned :  yet  no  objection 
was  made  on  that  ground.  In  Bennett  v.  Broughton  (c) 
no  place  was  mentioned,  as  here :  and,  as  a  verdict  was 
obtained  against  one  defendant,  the  plaintiiF  probably 
did  not  think  it  worth  while  to  raise  the  point  in  Banc 
In  Larkins  v.  YorJce  {d)  a  juror  was  withdrawn.  It  is 
true  that  Parke  B.  was  about  to  nonsuit:  but  the 
counsel  for  the  defendant  cannot  have  relied  on  the 
objection ;  and  there  was  no  opportunity  of  moving. 
That  decision,  as  well  as  Newman  v.  Bendyshe  (^),  pro- 
ceeded  entirely  on  the  authority  of  the  Nisi  Frius  deci- 
sion of  Bennett  v.  Broughton  {g).  The  Courts  construe 
such  clauses  reasonably.  In  Agary.  Morgan  {h)  separate 
notices  to  several  defendants  were  held  sufficient  for 
an  action  against  them  jointly.  In  Robson  v.  Spear^ 
man(i)  the  criterion  applied  hy  Abbott  C.J.  is  this: 
<<  It  was,  however,  quite  sufficient  to  apprize  the  magis- 
trate of  the  nature  of  the  action  about  to  be  brought 
against  him,  so  as  to  have  enabled  him,  if  he  had  thought 
proper,  to  have  tendered  amends."  In  Jones  v.  Bird  (i) 
Bayley  J.  said :  '^  A  notice  of  this  sort  does  not  require 
the  same  precision  as  a  declaration.  It  is  quite  sufficient 
if  it  calls  the  attention  of  the  defendants  to  the  general 
nature  of  the  injury."     And  Best  J.  said :  *^  The  only 


(a)  Note  (a)  to  Oibom  v.  Gough^  S  B.^  P.  552. 

(6)  7  T.  R.  6S1.  (c)  Ante,  note  (o)  p.  66S. 

(d)  Ant^  note  (6),  p.  665.  (e)  Ant^,  note  (c),  p.  665. 

(g)  Anti,  note  (a),  p.  665.  (A)  2  Price  126. 

(0  3  ^.  {•  Aid,  493.  (k)  SB.  i  JUL  837. 
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object  of  the  notice  is,  to  give  the  defendants  an  oppor-  QueerCt  BetuA. 

tanity  to  tender  amends,  and  it  ought  not  to  be  scanned  1_ 

▼ery  nicely.  Its  object  is  at  an  end  the  moment  the  Martims 
action  is  brought,  and  it  is  only  necessary  to  refer  to  it,  Ufchek. 
in  order  to  see  whether,  substantially,  the  defendant  has 
been  informed  of  the  ground  of  the  complaint.''  When 
the  jury  was  to  come  de  vicineto,  it  might  have  been 
necessary  to  specify  the  place :  but  now  naming  the  day 
is  enough  to  give  full  information.  But  the  defendants 
have  acknowledged  that  they  know  what  act  is  com- 
plained of,  by  tendering  amends  (a).  {Cderidge  J.  You 
might  say  that  of  any  plea  in  justification.]  Such  a 
plea  would  deny  that  there  was  any  right  of  action. 

Lord  Denman  C.  J.  This  appears  to  be  the  first 
occasion  on  which  a  decision  on  the  point  now  before  us 
has  been  called  for  in  Westminster  Hall.  An  inference 
might  be  suggested  from  the  point  not  having  been  raised 
in  Banc  before :  but  that,  I  think,  would  not  be  safe. 
Indeed  it  is  not  certain  that  the  question  may  not  have 
arisen,  but  have  remained  unnoticed  in  the  reports,  be- 
cause the  actual  decisions  have  been  upon  other  points. 
I  decide,  however,  on  the  language  of  the  act,  which 
requires  that  the  causes  of  action  '*  shall  be  clearly  and 
explicitly  contained "  in  the  notice.  Unless  both  time 
and  place  be  inserted,  the  cause  is  not  clearly  and  ex- 
plicitly contained.  Lord  Abinger  C.  B.,  in  Bennett  v. 
Broughton  (i),  appears  to  have  thought  both  necessary. 
I  do  not  go  so  far  as  to  say  that  a  party  will  always  be 

(a)  On  Uie  motion  for  the  rule  nisi,  the  Court  eipressed  an  opinion 
agminst  this  argument.  Coles  t.  The  Bank  of  England^  10  A.  jf  E,  437.9 
waa  cited. 

(6)  Ant^,  note  (a),  p.  665.^ 


668 

VohmgllL 
1842. 

MA&TIVt 

UrcHXE. 


Q.B.    TRINITY  VACATION, 

strictly  bound  to  prove  the  time  and  place  which  he 
names  in  bis  notice :  but  I  think  the  words  of  the  sta* 
tute  require  that  a  time  and  place  for  the  occurrence  be 
named.  It  is  satisfactory  to  find  that  this  was  Lord 
Abinger'%  opinion,  and  that  no  objection  was  made  in 
Banc  to  his  ruling.  Then  great  weight  must  be  at- 
tached to  the  opinion,  entertained  both  by  Lord  Chief 
Justice  Tindal  and  Mr.  Baron  Parlce^  that  the  place 
must  be  part  and  parcel  of  the  notice.  My  view  is 
quite  in  conformity  with  theirs :  and  we  should  intro- 
duce an  improper  doubt  if  we  did  not  act  upon  this 
principle. 


Williams  J.  (a).  I  am  of  the  same  opinion.  We 
must  construe  the  act  by  looking  at  the  whcde,  which 
has  been  carried  into  e£kct  with  much  minuteness.  It 
is  not  enough  for  an  attorney  to  describe  his  abode  as 
in  London  or  Westminster  (b).  Now  here,  as  it  seems 
to  me,  the  plaintiff  cannot  say  that  the  cause  of  action  is 
explicitly  contained  in  the  notice,  unless  the  description 
of  the  act  complained  of  include  the  place  where  it  oc- 
curred. And  we  find  this  view  confirmed  by  the  de- 
cisions at  Nisi  Prius,  which  have  not  been  complained 
of  in  Banc. 

Coleridge  J.  I  am  of  the  same  opinion.  The  act 
was  passed  to  protect  magistrates  in  the  execution  of 
their  duty ;  and  we  ought  to  give  such  a  construction  to 
it  as  will  advance  that  object     Mr.  Peacock  endeavours 


(a)  Patteson  J,  bad  left  the  Court 

(6)  See  the  dedsions  on  the  Uniformity  of  Process  Act,  staL  8  IT.  4. 
c.  39.  5.  12.  and  scbed.  No.  1.,  cited  in  the  argument  in  Tadmtan  t. 
Woody  4  A.^  E.  1011,  1012,  1013. 
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to  limit  the  effect  by  assuming  that  the  intention  was  QueerCt  JBeneh. 

1842 
merely  to  enable  the  magistrates  to  tender  amends.    And * . 

the  expression  of  Best  J.  (a)  as  to  notice  has  been  referred  MARTnct 
to,  that  **  its  object  is  at  an  end  the  moment  the  action  Unbuu 
is  brought''  But  look  at  sect.  5.  The  evidence  is  to 
be  limited  to  what  is  contained  in  the  notice :  that  surely 
makes  the  place  a  part  of  the  description  required :  and 
it  is  not  to  be  supposed  that  no  action  will  be  brought 
except  where  the  complaint  is  true.  The  words  in  sect.  I 
are,  "  the  cause  of  action  which  such  party  hath  or 
claimeth  to  have.'*  Suppose  the  charge  to  be  false,  how 
material  it  is  to  the  magistrate  to  know  the  time  and 
place  to  which  the  plaintiff's  evidence  will  refer.  There- 
fore, I  should  have  held  that  the  place  is  an  essential 
ingredient  in  the  notice,  even  without  the  authority  of 
the  three  cases  at  Nisi  Prius. 

Rule  discharged. 

(a)  In  Jan€S  t.  Mrd,  5  B.  ^  AUL  846. 


Doe  on  the  several  demises  of  Harriet  Pabsley,  satwday, 
and  of  Samuel  and  Harriet  Parsley,  against  *'^'^^^^' 
George  Day. 

Reported,  2  Q.  B.  147. 
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Saturdc^, 
Jime25\h, 


The  Queen  against  The  Commissioners  of  Sewers 
for  the  Tower  Hamlets,  excluding  St.  Ka- 
therine's  and  Blacewall  Mabsh. 


The  Commif-      I^RLEy  in  last  Hilary  term,  obtained  a  rule  calling 
upon   the  above  named  commissioners    to  shew 


Sewen  (under 
stats.  SS  H.  8. 
c  5.  and 
S  r.  4*  M. 
ifSS.S.  c.  8.) 
mtde  ante 
upon  a  level 
formed  by 
uniting  two 
levels,  S,  and 
N.t  which  had 
forraerlj  been 
distinct.    Cer- 
tain rate  payers  The  facts  shewn  ou  affidavit,  so  far  as  material  to  the 

' '  decbion  of  the  Court,  were  as  follows. 


cause  why  a  mandamus  should  not  issue,  commanding 
them  to  produce  all  commissions,  plans,  rates,  pre- 
sentments, decrees,  accounts,  books,  proceedings  and 
minutes  of  proceedings,  relating  to  the  district  of  the 
Tower  Hamkts,  or  any  parts  thereof,  for  inspection 
by  the  solicitors  of  the  St.  Kathmne  Dock  Company. 


on  the  ground 
that  the  level 
of  N.  would 
be  rated  mora 
highly;  and 
gave  the  com- 
missioners no- 
tice that  they 
intended  to 
remove  the 

certiorari.   For  and   Wappittg  Level  (fl),  and  another    the   Nightingale 
IS  purpose,       r  r,*.^  T  ^«z.i      j^  1836  i\^q  commissioners,  by  order,  di- 


The  commissioners  act  under  stats.  23  H.  8.  c  5. 
and  2  JV.  Sr  M.  sess.  2.  c.  8.  Before  1836,  the  district 
was  divided  into  several  levels,  for  each  of  which  separate 
and  distinct  presentments  were  made,  and  separate  and 
distinct  accounts  kept.    One  of  them  was  the  Spital  Fields 


Lane  Level. 

rected  works,  which  were  executed  accordingly,  uniting 

the  two  into  one  drainage.     In  1838,  a  jury  presented 


they  applied  to 
the  commis- 
sioners for  in- 
spection of 
their  proceed- 
ings.    The 
commissioners 

allowed  inspection  of  all  proceedings  relating  to  the  union  of  the  levels  and  to  the  rate  in 
question,  but  not  of  any  other  documents. 

This  Court  refused  to  order  the  commissioncrsi  by  mandamus,  to  produce  *<  all  commis- 
sions, plans,  rates,  presentments,  decrees,  accounts,  books,  proceedings  and  minutes  of  pro- 
ceedings, relating  to  the  district  *'  comprising  the  two  levels,  for  inspection  by  the  said  rate 
payers.  Thougli  the  commissioners  had  given  the  rate  payers  notice  of  their  intention  to 
enforce  the  rate. 


(a)  This  level  was  itself  made  up  of  two,  the  Sfiitd  FkUU  level,  and 
the  Wapping  level,  which  the  commiisioDers  had  united. 
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the  owners  and  occupiers  of  "  The  Spiial  Fields^  Wap-   QuemU  Benek. 

1 842 
ping  and  Nightingale  Lane  Level."     This  presentment  *___ 

not  having  been  traversed,  the  commissioners,  on  20th     The  Qomh 

Jubf  18S8,  decreed  a  rate  of  9d.  in  the  pound  upon  the  The 

Commissionen 

level  so  presented.  The  St.  Katkerine  Dock  Company  {a)  of  Sewe«  for 
possessed  large  property  within  the  level  of  Nightingale  Hamlrs. 
Lane*  They  conceived  themselves  to  be  aggrieved 
by  the  joint  rate,  and  the  order  uniting  the  levels,  as 
subjecting  them  to  a  higher  rate  than  that  to  which 
they  were  liable  before  the  union :  they  therefore 
gave  notice  to  the  commissioners  of  their  intention 
to  bring  the  proceedings  of  the  commissioners  before 
this  Court  by  certiorari ;  and,  as  a  preparatory  step, 
applied  by  letter  to  the  commissioners  for  **  copies  of 
some  of  the  proceedings  of  the  commissioners,"  for 
the  purpose,  as  stated  in  the  application,  of  preparing 
affidavits  for  the  certiorari.  The  commissioners  granted 
an  inspection  of  all  proceedings  and  documents  relating 
to  the  union  of  the  levels,  and  to  the  rate  in  question; 
and  the  solicitor  for  the  company  inspected  such  proceed- 
ings accordingly,  taking  copies  of  what  he  considered 
material.  The  commissioners,  however,  refused  to  per- 
mit the  inspection  of  any  other  documents :  and  they 
informed  the  company  of  their  intention  to  enforce  the 
rate. 

In  last  term  (i), 

Sir  W.  fV.Follett,  Solicitor  General,  Kelly  md  Willes 
shewed  cause.  This  inspection  cannot  be  granted. 
The  applicants  have  no  interest  in  any  documents  be- 

(a)  Established  bj  stat.  6  G,  4.  c.  cv.  (local  and  personal,  public),  and 
later  acts. 

(6)  June  ISdi,  1842.  Before  Lord  JDentnan  C.  J.,  PeUtetoth  fFiUiams, 
and  Coleridge  Js. 
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1842. 


further,  there  are  no  legal  proceedings  as  yet  institnted 
The  QuKUf     in  the  matter.     It  certainly  was  held,  m  Bex  t.  2Tk 
The         Justices  qfZieicester  (a),  that  the  rate  payers  to  a  bocourii 

ConiiDittUMien 

of  Sewen  lor  rate  in  the  nature  of  a  county  rate  were  entitled  to 
HAHun.  inspection  of  copies  of  the  last  two  rates,  and  all  orders 
made  for  the  expenditure  of  the  same,  and  the  orders  of 
sessions  made  thereon,  and  other  proceedings  and  do- 
cuments relating  thereto.  Bnt  the  present  applicatioo 
is  unlimited,  both  as  to  time  and  as  to  the  nature  of  the 
accounts.  And  Bex  v.  The  Justices  of  LeicesUr{a)  was 
questioned  in  Bex  ▼.  ITie  Vestrymen  qf  St.  MaryJe^ 
Bone  (6),  and  expressly  overruled  in  Bex  v.  7^  Justices 
qf  Staffordshire  (r),  on  the  ground  of  the  want  of  in- 
terest  in  the  rate  payers.  In  Bex  v.  AUgood  (<Q  this 
G)urt  refused  to  compd  the  lord  of  a  manor  to  allow 
an  inspection  of  the  court  rolls  to  a  freehold  tenant, 
who  did  not  shew  that  he  had  ^^  some  cause  depending." 
In  Bex  V.  The  Mayor  qf  Maidstone  (e)  a  mandamus  to 
allow  inspection  of  the  records  of  a  court  leet  was  re- 
fused to  a  party  who  assigned  no  reason  for  the  in- 
spection except  a  supposed  general  right. 

Erlcj  Piatt  and  Oglcj  contra.  The  applicants  state 
their  object,  which  is,  to  try  the  question  whether  the 
union  of  those  levels  is  not  contrary  to  the  principle  of 
Bex  V.  Commissioners  qf  Sewers  for  the  Taaoer  Hamlets  [g\ 
They  have  a  direct  interest  in  the  question.  It  is  true 
that  no  motion  has  yet  been  made  for  a  certiorari :  but 
the  object  is  to  obtain  the  necessary  materials  for  such  a 

(o)  AB.^C.  891.  (6)  5  ^.  4-  ^  «6a.  375. 

(c)  6  ^.  4f  -B.84.  (rf)  7  r.  JB.  74«. 

(e)  eD.i  R.  SS4.  (g)  9  A  fr  a  517. 
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motion,  which  indeed  cannot  be  rightly  made  without  ctueenU  Bench. 
such  materials.     That  intention  is,  in  principle,  as  suffi-  * 

ce  nt  a  reason  for  inspection  as  an  actual  cause  depending.     The  Qukxk 
It  is  necessary  to  know  the  previous  divisions  and  other  The 

drcumstances  of  the  levels,  that  the  parties  may  be  pro-  of  Sewen  for 
perly  brought  before  the  Court  (a).  Here  a  distress  is  hamlns. 
actually  threatened.  In  Rex  v.  T&wer  {b)  a  mandamus 
vent  to  compel  the  lord  of  a  manor  to  allow  inspection 
of  the  court  rolls,  so  far  as  regarded  the  cutting  of  un- 
derwood, to  a  tenant  who  claimed  the  right  to  cut, 
which  the  lord  denied :  and  the  argument,  that  no  suit 
was  depending,  was  there  unsuccessfully  urged. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  an  application,  by  the  St.  Katherine  Dock 
Company^  for  a  mandamus  to  compd  the  inspection  of 
the  rate  books  and  other  books  of  the  commissioners  of 
sewers.  It  seems  that  the  commissioners  have  made 
some  alteration  in  the  mode  of  rating  the  different  levels 
within  their  jurisdiction ;  by  which  it  is  alleged  that  the 
applicants  are  improperly  united  with  a  very  expensive 
district,  and  burthened  with  a  much  heavier  rate  than 
they  ought  to  be :  and  they  are  desirous  of  inspecting 
the  books,  in  order  to  ascertain  whether  it  has  been  the 
practice  of  the  commissioners  to  make  such  alterations 
in  former  times. 

(a)  The  counsel  in  support  of  the  rule  referred  to  a  case  of  Birkett  ▼. 
Crosier,  in  which  this  Court,  in  Triniti/  term,  1827,  ordered  such  an  in- 
spection as  that  now  applied  for.  The  counsel  opposing  the  rule  stated 
that  the  order  appeared  to  have  been  made  by  consent.  The  cause  was 
afterwards  tried,  December  11th,  1827  ;  Birkett  ▼.  Crosier,  Moo,  j-  Af. 
119. 

(6)  4  J^.  j-  5.  163. 
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The  law  on  the  subject  of  rating  different  lereb  is 
laid  down  in  Bex  ¥•  Commissioners  cf  Sewers  for  the 
Tower  Hamlets  {a) :  but  it  is  said  that  the  present  dis- 
pute may  be  materially  affected  by  the  practice  which 


The  QouN 
▼. 

The 
Commusioiiers 

of  Sewen  for    has  prevailed.     Now  this  is  not  a  question  of  custom, 


the  TowKK 

H41CI.VTS. 


nor  one  which  depends  upon  the  continued  exercise  of 
any  right  claimed :  nor  is  it  made  at  all  dear  to  as  how 
the  inhabitants  of  the  parish  in  which  the  Si.  Katherine 
2)ocA-5  are  situated  can  be  affected  by  alterations  made  as 
to  other  parishes,  or  how  they  are]  interested  in  any  pro- 
ceedings which  have  been  adopted  by  the  commissioners 
in  regard  to  any  other  places,  and  to  which  they  have 
not  been  parties. 

As  to  all  entries  of  rates  and  other  matters  relating  to 
their  parish,  they  may  have  the  right  of  inspection :  but 
to  that  extent  we  understand  that  it  has  been  given  to 
them.  And  none  of  the  cases  on  this  subject  warrant 
us  in  compelling  the  inspection  of  any  other  documents. 

Rule  discharged  (&)• 

(a)  9  J5.  S-  C  517. 

(6)  ScR  Rex  y.  The  lierdiant  Tailor^  Company,  2  B.  ^  Ad,  115.; 
Burrttl  T.  NichoUon,  S  B.  i  Ad,  649. ;  Birmin^kam^  BruUi^  mnd  Thmmts 
Junction  Rcdtway  Cotnpant/  ▼.  WhUe,  1  Q.  B,  282. 


Wedntfday, 
June  29th. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  fix)m  the  Queen's  Bench.) 

The  Queen,  on  the  Prosecution  of  Aemstrono 
and  Francis,  against  Fall  and  Others. 

Reported,  1  Q.  B.  653. 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 

RoBmsoN  and  Another,  Overseers  of  the  Poor  of  f«few«% 
the  Townships  of  Todmo«den  and  Wai^en,  "^^ 

'  Lancashibe,  against  The  Guardians  of  the 
Poor  of  the  Todmorden  Union,  in  the  Counties 
of  Lancaster  and  York. 

TPHE    material  parts  of  the   record   in  the   Court  Under  stat 

below  (a),  the  arguments,  and  the  judgments  there  c  76.  ii.*  S6. 
delivered,  are  stated  in  1  Q.  B.  pp.  185 — 197.  Law  a>m. 


formed  A 

The  Court  of  Queen's  Bench  having  awarded  a  pe-  JJ^^^f  "* 
remptory  mandamus,  with  I2d.  damages,  and  costs,  the  comprehend- 
overseers  of  Todmorden  and  Wakden  brought  error  in  and  ordered 

that  there 

the  Exchequer  Chamber,  assigning  error  in  the  common  should  be 
form,  and  on  special  grounds  which  are  not  material,  diansofthe 
The  point  stated  in   the  margin  of  the  writ  of  error  whomww^ 
was  that  the  true  construction  of  the   words  in  stat.  ^  *i^d^e^ 
4  &  5  fF.  4.  c.  76.  s.  38.,  «  provided  always,  that  one  or  ^^^"^^ 
more  guardians  shall  be  elected  for   each   parish  in-  towrfshipi,  in 

specified  pro- 

cluded  in  such  union,'  is,  that  one  guardian  at  least  portions,  there 
ought  to  be  elected  for  each  parish  contained  in  the  than  two  for 
Todmorden  union.     Joinder  in  error.  ^^^  \^e 

first  and  two 
subsequent  annual  elections  took  place,  at  each  of  which  more  than  six  guardians  were 
elected  for  the  union ;  but  L,  elected  none  on  any  occasion. 

Held,  hy  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of 
Queen's  Bench,  that  the  board  of  guardians  elected  on  the  third  election,  though  not 
eighteen  in  number,  might,  under  sect.  S8,  make  an  order  on  the  overseers  of  T.  fcr 
payment  of  money  conformably  to  the  regulations  issued  for  the  union  by  the  commis- 
sioners :  and  that  the  overseers  were  compellable  by  mandamus  to  pay. 

(a)  At  p.  189.  line  19,  after  the  word  «  after  **  read  •<  the  25th  day  oil " 
VOL.  III.   N.  8.  Y  Y 
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Q.B,  TRINITY  VACATION, 
The  writ  of  error  was  argued  in  this  vacation  (a). 

Kelfyj  for  the  plaintiffs  in  error,  stated,  as  a  preli- 
mbary  objection,  that  the  mandamus  did  not  any  where 
expressly  state  that  the  defendants  below  were  overseers 
at  the  time  when  the  guardians  made  orders  which  had 
been  disobeyed.  And  he  cited  Bex  v.  The  Margate 
Pier  Compare  (&)•    But 


l^e  Court  overruled  the  objection,  saying  that  the 
mandamus,  which  bore  date  January  22d  1839,  recited 
the  orders  as  made  in  the  preceding  half  year,  and  stated 
that  ^<you  the  said  overseers''  were  required  to  pay 
&c. :  that  the  annual  appointment  of  overseers  was  fixed 
by  Stat  54  6.  S.  r.  91.  to  the  25th  of  Marchj  or  four- 
teen days  next  after ;  and  therefore  that  the  overseers 
appointed  within  that  space  of  time  in  18S8  must  have 
been  in  office  when  the  orders  were  made  and  when 
the  mandamus  issued,  unless  a  death  had  intervened, 
which  the  Court  would  not  presume ;  and  that  the  over- 
seers making  the  return  (on  15th  April  18S9)  were 
identified  with  those  named  in  the  mandamus  by  the 
language  of  the  return  itself,  which  began,  '^  We  WiU 
Ham  Robinson  and  William  Crossley,  the  overseers  of  the 
poor  of  the  township  "  &c.  "  in  the  within  writ  men- 
tioned, do  hereby  humbly  certify  and  return  "  &c.,  and, 
in  the  subsequent  part,  admitted  that  they  **the  said 
W.  R.  and  fF.  C,  the  said  overseers,"  were  required  by 
the  said  orders  to  pay,  and  refused :  and  further  that, 
at  all  events,  succeeding  overseers  would  be  bound 
to  obey  a  mandamus  directed  to  their  predecessors. 

(a)  June  20tb.    Before  Tindai  C.  J.,  CoUman,  liaule,  and  CrasweHJa. 
PuHke,  Aldemm^  and  JRoj^  Bs. 
(6)  SB.iJttd.220. 


VL  VICTORIA.  677 

Kelbf  then  argued  the  principal  points  of  the  case^  Queen's  Benefi, 


1842. 


repeating   in  substance  the  arguments  used  on  behalf 

of  the  defendants  in  the  Court  below,  and  pointing  out      Bomksok 

that,  by  sect  38,  until  the  board  of  ^ardians  should     Todmow>«ii 

Union. 

be  duly  elected  and  constituted  as  before  mentioned  in 
that  section,  the  orders  of  the  commissioners  were  to  be 
carried  into  effect  by  the  justices  in  each  parish,  as 
magistrates,  and  not  as  ex  officio  guardians.  And  that 
Stat  2  &  8  Fict.  c.  84.  s.  1.  gave  another  remedy  than 
mandamus,  for  recovery  of  the  rates.  lAlderson  B. 
That  statute  was  passed  after  the  granting  of  this  man- 
damus.] It  prevents  the  prosecutors  from  contending 
that  if  the  mandamus  proves  inefibctual  there  will  be  a 
fidlure  of  justice. 


Tomlinsoftf  contrk,  was  not  heard,  the  Court  saying 
that  he  would  be  called  upon  if,  on  consideration,  they 
should  deem  it  necessary. 

Cur.  adv.  vidt. 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the 
Court 

The  question  in  this  case  turned  on  the  construction 
of  Stat  4  &  5  nr.  4.  c.  76.  s.  38. ;  and  it  was  contended, 
on  behalf  of  the  defendants,  that  the  proviso  requiring 
one  or  more  guardians  to  be  elected  for  each  parish  in- 
cluded in  every  union  imported  a  condition,  and  implied 
that,  without  such  election  for  each  parish,  a  board  of 
guardians  could  never  be  legally  constituted.  But  the 
words  of  the  proviso  appear  to  us  to  be  no  more  than 
directory.  We  think  they  do  not  call  for  the  strict 
interpretation  which  has  been  insisted  upon.  But,  sup- 
posing that  they  do  imply  a  condition,  we  think  that 
Y  y  2 
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the  words  which  follow  get  rid  of  the  suggested  dif- 
ficulty. The  clause  empowering  justices  of  the  peace  to 
carry  into  effect  the  rules,  orders  and  regulations  of  the 
commissioners  *^  until  such  board  of  guardians  shall  be 
duly  elected  and  constituted  as  aforesaid,  and  also,  in 
case  of  any  irregularity  or  delay  in  any  subsequent 
election  of  guardians,'*  applies,  we  think,  to  a  defective 
appointment  as  to  number  on  the  first  election  only; 
and  to  the  case  of  irregularity  or  delay  on  a  second  or 
subsequent  election.  We  have  no  doubt  that  the  omis- 
sion to  appoint  the  proper  number  of  guardians  on  a 
second  or  subsequent  election  is  provided  for  by  another 
part  of  the  same  section,  which  enacts  that,  '*  in  case 
the  full  number  of  guardians  shall  not  be  duly  elected 
at  such  subsequent  election  of  guardians  for  the  time 
being,  the  other  or  remaining  members  of  the  said  board 
shall  continue  to  act  until  the  next  election,  or  until  the 
completion  of  the  said  board,  as  if  no  such  vacanqr 
had  occurred,  and  as  if  the  number  of  such  board  were 
complete,"  The  objection,  therefore,  applies  to  the 
first  election  only,  and  not  to  a  second  or  subsequent 
election  de  facto. 

The  point  raised  as  to  the  identity  of  the  overseers 
was  disposed  of  in  the  course  of  the  argument 

My  brother  Cresswcll  points  out  that  the  difficulty 
first  referred  to  is  met  by  the  concluding  proviso  of 
sect.  38,  which  enacts  that  nothing  in  that  section  con- 
tained shall  prevent  the  rate  payers  ^*  from  electing  as 
a  guardian  any  person  who  may  already  have  been 
chosen  as  a  guardian  of  any  other  parish."  This  shews 
clearly  that  it  was  not  considered  necessary  that  there 
should  be  actually  a  guardian  for  each  parish.  The 
non-electing  parish  must  be  taken  to  assent  to  the  eleC' 
tions  already  made  by  the  others. 
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Tlie  judgment  of  the  Queen's  Bench  will  therefore  Queen's  Bench. 
be  affirmed.  ^^^^' 

Judgment  affirmed.      R«»j»>ow 

TOOMOROIV 

Union. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 

Newlands  against  Holmes.  j^^^^'  m 

DECLARATION,   August  Sd,  1838,  for  breaking  Tmpauquare 
clausum  f regit. 

and  entering  plaintiff's  close,  in  the  parish  of  St.  DecUntion, 
George  the  Marfyrj  Southwark,  on  June  27th,  1838.  uJS^Jl^' 

Hea,  that  Jane  West,  before  the  time  when  &c.,  to  ^^gss!^ 
wit,  on  23d  June  J  791,  was  seised  in  her  demesne  as  of  ^  y^^.^tv., 

bong  wiied  in 

freehold,  for  the  term  of  her  natural  life,  of  and  in  the  feeoftheclote, 

before  the  time 
&c»  to  wit 
Jttne  SSd,  1791,  demised  it  to  J.  H,  for  ninety  years,  by  virtue  of  which  demise  J.  H.  after- 
wards, to  wit  on  the  same  day,  entered  and  was  possessed :  that  after  the  demise,  and  during 
the  term,  J.  H,,  being  so  possessed,  to  wit  on  November  21st,  1812,  made  his  will,  and  there- 
by bequeathed  the  close  to  W,  H.  for  all  his  the  tesUtor's  esUte  therein :  that  afterwards,  to 
wit  on  January  1 7th,  1820,  J.  H,  died  so  possessed  of  the  said  close  for  the  remainder  of  the 
aaid  term,  after  whose  death,  to  wit  on  2 1st  February  1820,  the  executors  assented  to  the 
bequest,  whereby  W,  H.  then  became  and  was  possessed  for  the  remainder  of  the  term : 
And,  he  being  so  possessed,  plaintiflT,  under  colour  of  a  pretended  demise  to  him  for  hia 
life  by  W,  before  the  demise  by  fT.  to  J.  H.,  entered,  to  wit  on  the  day  and  year  mentioned 
in  the  declaration,  and  was  possessed:  And  thereupon  defendant,  at  the  time  when  &c., 
aa  the  servant  of  H^.  H.,  entered  upon  plaintiff* &c. 

Replication:  That  the  trespasses  were  committed  after  31  st  December  1833,  mentioned 
in  Stat.  3  &  4  IT.  4.  c.  27.  s.  2. :  that  the  entry  was  for  the  purpose  of  recovering  the  said 
dose :  that  the  supposed  right  of  entry  did  not  first  accrue  within  twenty  years  next  before 
such  entry ;  and  that  by  reason  thereof  the  said  right  had  become  extinguished  at  the  time 
wiieo&c 

Rejoinder :  That  no  acknowledgment  of  title  had  been  given,  pursuant  to  stat  3  &  4 
IT. 4.  c  27.  ss.  14,  15.,  before  the  passing  of  the  act:  that  W,  /f.,  at  the  time  of  the 
passing  of  the  act,  claimed  to  be  and  was  entitled  to  the  close  as  in  the  plea  mentioned : 
that  the  close  was  not  then  possessed  adversely  to  the  right  of  )V,  H,  :  and  that  the  entry 
was  made,  as  in  the  plea  mentioned,  within  five  years  next  after  the  passing  of  the  act 

Surrejoinder :  That  the  close,  at  the  time  of  the  passing  of  the  act,  was  possessed,  to  wit 
by  one  £.,  adversely  to  the  alleged  right  of  W.  H,     Issue  thereon ;  and  verdict  for  plaintiff*. 

Held,  tliat  the  replication  did  not  admit  a  possession  in  J.  H,  or  W.  H.  within  twenty 
years;  and  that  therefore,  the  rejoinder  alleging  only  new  matter  which  was  negatived  by 
the  finding  in  favour  of  the  surrejoinder,  the  plaintiflT  was  entitled  to  judgment.  And 
this,  although  &,  mentioned  in  the  surrejoinder,  did  not  appear  to  be  otherwise  than  a 
stranger,  through  whom  neither  party  made  title. 

By  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of  Q.  B. 

Y  Y   S 
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close  in  which  &c.  And  that  Temple  West^  before  the 
said  time  when  &c.,  to  wit  on  the  said  2Sd  June  1791, 
was  seised  as  of  fee  of  and  in  the  reversion  of  the  said 
close  in  which  &c.,  immediately  expectant  on  the  death 
of  the  said  Jane  West ;  and  that,  being  so  seised,  after- 
wards and  before  the  said  time  when  &c.,  to  wit  on  the 
day  and  year  last  aforesaid,  by  indenture  then  made  be- 
tween the  said  Jane  West  of  the  first  part,  the  said  Temple 
West  of  the  second  part,  Thomas  Kendal  of  the  third  part, 
and  James  Hedget^  and  Thomas  Griffiths  of  the  fourth 
part  (profert  of  the  indenture,  dated  as  last  aforesaid, 
and  sealed  with  the  seals  of  Jane  West  and  Temple  West\ 
the  said  Jane  West  and  Temple  West  did  demise,  lease, 
&c.,  to  the  said  James  Hedger  and  T.  Griffiths^  their  ex- 
ecutors, &C.,  the  said  close  in  which  &C.,  habendum  to 
James  Hedger  and  T  Griffiths^  their  executors,  ad- 
ministrators and  assigns,  from  the  feast  day  of  the  Ad- 
nunciation  then  last  past,  for  and  during,  and  to  the 
full  end  and  term  of,  ninety  years  and  a  half  kom 
thence  next  ensuing.  By  virtue  of  which  demise,  James 
Hedger  and  T.  Griffiths  afterwards,  to  wit  on  the  said 
23d  June  1791,  entered  &c.,  and  became  and  were 
possessed  &c,  for  the  said  term  so  to  them  thereof 
granted.  That,  after  the  making  of  the  indenture,  and 
during  the  term,  James  Hedger  and  71  Griffiths  being 
so  possessed  &c.,  to  wit  on  12th  Jtdy  1812,  T.  Griffiths 
died,  and  the  said  James  Hedger  survived  him,  where- 
upon and  whereby  James  Hedger  became  solely  pos« 
sessed  of  the  close  in  which  8cc.  for  the  remainder  of 
the  term  then  to  come  Sec :  that  James  Hedger,  being 
so  possessed,  afterwards  and  during  the  term,  to  wit  on 
November  2ist,  1812,  made  and  published  his  will, 
bearing  date  the  day  and   year  last  aforesaid ;  and 
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thereby  gave  and  bequeathed  the  close  in  which  &c«  to   QumCs  Bench. 

William  Hedger,  habendum  to  him,  his  executors,  ad-  * 

ministrators  and  assigns,  for  all  James  Hedger^s  said  ,Niwi.aiim 
estate,  term  and  interest  therein:  that  afterwards,  to  Houcsa. 
wit  on  17th  January  1820,  James  Hedger  died  so  pos- 
sessed of  the  said  close  in  which  &c.,  for  the  remainder 
of  the  said  term;  after  whose  death,  to  wit  on  21st 
February  1820,  the  executors  appointed  in  the  will 
proved  the  same,  and  took  upon  themselves  execution, 
and  assented  to  the  said  bequest;  whereby  William 
Hedger  then  became  and  was  possessed  for  the  re- 
mainder of  the  said  term:  and  that,  William  Hedger 
being  so  possessed,  the  plaintiff,  claiming  title  under 
colour  of  a  charter  of  demise,  pretended  to  be  thereof 
made  to  him  by  the  said  Jane  West  and  Temple  West  for  • 
plaintiff's  natural  life  before  the  demise  by  them  to 
James  Hedger  and  T.  Griffiths^  whereas  nothing  of  or 
in  the  said  close  in  which  &c.  ever  passed  &c^  after- 
wards and  before  the  said  time  when  &c,  and  during 
the  continuance  of  the  term  granted  to  James  Hedger 
and  T.  Griffiths  as  aforesaid,  to  wit  on  the  day  and  year 
mentioned  in  the  declaration,  entered  into  and  upon 
the  said  close  in  which  &c.,  and  was  thereof  possessed : 
and  thereupon  defendant,  at  the  said  time  when  &c.,  as 
the  servant  of  William  Hedger^  and  by  his  command, 
entered  into  and  upon  the  said  close  in  which  &c,  and 
upon  plaintiff's  possession  thereof,  as  being  the  close  of 
the  said  William  Hedger^  and  committed  the  trespasses 
&c.     Verification. 

Replication.  That  defendant  entered  &c.,  and  com- 
mitted the  trespasses  Sic^  as  in  the  plea  above  acknow-^ 
ledged,  after  the  passing  of  a  certain  act  of  parliament, 
8cc.  (stat.  3  &  4  W.  4.  c.  27.)>  and  also  after  the  Slst  Z)^- 
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cember  1833,  in  the  said  act  mentioned,  to  wit  at  the 
said  time  when  &c.  in  the  declaration  mentioned :  That 
such  entry  was  so  made  in  manner  aforesaid  for  the 
purpose  of  recovering  the  said  close  in  which  8cc. ;  and 
tlie  said  VTiUiam  Hedger^  by  the  defendant  his  senrant  in 
that  behalf,  by  means  of  the  premises  in  the  said  de- 
claration mentioned,    did  then  enter  upon  and  obtain 
possession  of  the  said  close  in  which  &&,  as  in  the 
declaration  also  alleged,  and  as  in  the  plea  also  men- 
tioned :  That  the  supposed  right  to  make  such  entry  as 
aforesaid  did  not  first  accrue  to  the  said  William  Hedger^ 
or  to  defendant  as  his  servant,  or  to  any  person  through 
whom  the  said  WUUam  Hedger  or  defendant  claims  the 
estate  and  interest  in  the  said  close  in  which  &c^  within 
the  true  intent  and  meaning  of  the  said  act,  at  any  time 
within  twenty  years  next  before  the  making  of  such 
entry  as  aforesaid ;  and  that  by  reason  thereof  and  of 
the  said  period  of  twenty  years  next  before  the  making 
of  such  entry  having  fully  expired  and  determined  before 
the  making  of  the  same  without  such  right  of  entry 
having  first  accrued  as  aforesaid  at  any  time  during  the 
said  last  mentioned  period,  the  said  supposed  right  of 
the  said  William  Hedger^  and  of  defendant  as  such  ser- 
vant as  aforesaid,  to  make  such  entry  had  been  and  was 
extinguished  according  to  the  force,  form  and  effect  of 
the  said  act  of  parliament,  and  the  true  intent  and  mean- 
ing thereof^  before  and  at  the  said  time  when  &c  in  the 
declaration  mentioned.     Verification. 

Rejoinder.  That  no  acknowledgment  of  the  title  of 
the  person  entitled  to  the  said  close  in  which  &&,  ac- 
cording to  the  said  act  of  parliament,  was  given  to  the 
person  entitled  to  the  said  close,  or  his  agent,  at  any 
time  before  the  passing  of  the  said  act;  and  that  the 
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said  William  Hedger^  at  the  time  of  the  passing  of  the  QueerCt  Bench. 

.                       .                    1842* 
said  act,  claimed  to  be  and  was  entitled  to  the  said  close  [____ 

in  which  &c.,  as  in  the  said  plea  mentioned ;  and  that  Niwlakm 
the  possession  of  the  said  close  in  which  &c.  was  not,  Holmu.  , 
at  the  time  of  the  passing  of  the  said  act  of  parliament 
adverse,  nor  was  the  said  close  in  which  &c.  then  pos- 
sessed by  the  plaintiff  or  any  other  person  adversely,  to 
the  right  or  title  of  the  said  William  Hedger^  or  any 
person  through  whom  he  claims;  and  that  the  said 
entry  was  made,  and  the  said  supposed  trespasses  com- 
mitted, in  manner  and  form  as  in  the  said  plea  is  alleged, 
and  for  the  reasons  and  causes  therein  mentioned, 
within  five  years  next  after  the  passing  of  the  said  act 
of  parliament     Verification. 

Surrejoinder.  That  the  possession  of  the  said  close 
in  which  &c.,  at  the  time  of  the  passing  of  the  said  act, 
was  adverse,  and  the  same  was  then  possessed,  to  wit  by 
one  William  Shielded  adversely,  to  the  said  alleged  right 
and  title  of  the  said  William  Hedger.  Conclusion  to 
the  country.     Issue  thereon. 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  sum- 
mer assizes  for  Surrey^  I8S9,  a  verdict  was  found  for  the 
plaintiff. 

In  Michaelmas  term,  1839,  a  motion  was  made  in  the 
Court  of  Queen's  Bench  for  a  new  trial,  or  for  arrest- 
ing the  judgment:  but  that  Court,  after  time  taken  for 
consideration,  refused  the  rule  (a). 

The  defendant  below  brought  error  in  the  Exchequer 
Chamber:  and  the  case  was  now  argued  before  Tirt" 
dal  C.  J.,  Coltman^  Matde  and  Cresmell  Js.,  and  Parke 
and  Holfe  Bs. 

(a)  Holmetw.  Newlandt,  II  A.  4;  £.  44. 
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The  plaintiff  in  error  (the  defendant  below),  in  per- 
son, insisted  that  the  plaintiiF  below  had,  on  the  record, 
admitted  the  possession  of  William  Hedger  within  twenty 
years  of  the  action  brought,  so  that  sect.  2  of  stat  8  & 
4  fFl  4.  c.  27.  was  inapplicable :  and  that,  as  to  sect  15, 
the  possession  set  up  by  the  surrejoinder  was  no  answer, 
as  neither  party  claimed  through  William  Shidde. 


Martin^  contra,  was  stopped  by  the  Court. 


TiNDAL  C  J.  The  argument  for  the  plaintiff  in 
error  is  founded  on  the  erroneous  assumption  that  the 
dates,  as  set  forth  in  the  plea,  are  materiaL  They  are 
clearly  not  so.  The  plaintiff  below  brings  an  action  of 
trespass.  It  is  admitted  that  he  is  in  possession :  but  the 
defendant  sets  up  an  answer,  that  certain  persons  named 
Westf  having  the  full  title,  dembed  the  premises  to 
Hedger  and  Griffiths  for  a  term  not  yet  expired :  that 
Hedger  and  Griffiths  became  possessed:  that  Hedger 
survived,  made  his  will,  and  died  on  a  day  which  is 
mentioned  under  a  videlicet,  and  also  that  the  will  was 
proved  on  a  day  mentioned  under  a  videlicet :  where- 
upon, by  the  assent  of  the  executors  to  the  will,  William 
Hedger,  the  legatee  of  the  term  under  the  said  will,  be- 
came possessed :  and  express  colour  is  then  given  to  the 
plaintiff's  entry,  under  which  he  is  said  to  be  possessed : 
and  then  the  defendant  justifies  his  entry  upon  the 
plaintiff  in  the  right  of  William  Hedger.  Then  the  re- 
plication states  that  this  entry  of  the  defendant  was  made 
after  the  passing  of  stat  3  &  4  JF.  4.  c.  27*,  and  after 
31st  December  1833,  for  the  purpose  of  recovering  the 
close  for  William  Hedger;  and  that  William  Hedger's 
right  did  not  first  accrue  within  twenty  years  next  before 
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the  defendant's  said  entry.     Now,  if  the  dates  in  the  plea  Queen^s  Bench. 

1842. 
were  correct,  this  allegation  was  contrary  to  the  fact: 

and,  then,  why  should  not  the  defendant  at  once  have  Nxwlakim 
taken  issue  on  the  allegation,  and  have  rejoined  that  Houfn. 
William  Hedger^s  right  did  accrue  within  the  twenty 
years  next  before  the  entry  of  the  defendant.  But  the 
defendant,  in  the  rejoinder,  passes  by  this  allegation, 
which  is  distinct :  the  right  of  WiUiam  Heeler  ihevefore 
is,  so  far  as  that  goes,  barred  under  sect.  2.  Then,  by 
way  of  answer,  the  defendant  rejoins  matter  of  which  he 
proposes  to  avail  himself  under  sect.  15:  he  says  that 
WiUiam  Hedger  had  five  years  from  the  passing  of  the 
act  for  enforcing  his  right,  because  there  was  no  adverse 
possession  at  the  time  of  the  act:  but,  on  the  surre- 
joinder denying  this,  the  fact  is  found  for  the  plaintiff 
below,  that  there  was  such  an  adverse  possession. 
Sect.  15  is  therefore  out  of  the  question:  and  sect.  2 
takes  effect  I  cannot  see  how  the  defendant  below  can 
complain,  having  chosen  not  to  deny  the  facts  which 
bring  the  case  within  the  second  section.  The  operation 
of  that  [section  is  suspended  till  after  the  3 1st  of  De- 
cember 1833  :  and,  by  sect  15,  the  situation  of  claimants 
is  further  tendered,  and  five  years  are  given  to  them, 
unless  there  has  been  an  adverse  possession  at  the  time 
of  passing  the  act.  The  defendant  below  is  thus  barred 
by  his  admission  of  facts  which  bring  the  case  within 
the  second  section,  and  by  his  allegation,  which  is  made 
for  the  purpose  of  bringing  it  within  the  fifteenth 
section,  being  unfounded  in  fact. 

The  defendant,  in  his  argument  as  plaintiff  in  error, 
insists  upon  the  hardship  of  his  losing  the  benefit  of  the 
fifteenth  section  in  consequence  of  the  adverse  posses- 
sion of  a   third  person   through   whom  neither  party 


gee  QB*    TRINITY  VACATION, 

rtbmi  III.     claims ;  and  upon  the  inconsistency  of  the  plaintiff's 
case,  who  brings  an  action  upon  his  own  possession,  but 

Newlahm  supports  his  claim  by  shewing  the  possession  of  a  stran- 
HoLMiEs.  ger.  But  the  stranger's  possession,  at  the  time  of  the 
statute  passing,  is  insisted  upon  by  the  plaintiff  below 
only  as  an  answer  to  the  case  set  up  under  sect  15 :  the 
plaintiff  may  possibly  have  had  no  title ;  but  his  pos- 
session at  the  time  of  the  action  commenced  is  admitted. 
It  is  therefore  the  case  of  a  party  (with  or  without  dtle) 
in  possession,  resisting  a  party  whose  entry  is  barred. 

On  this  ground,  and  on  those  upon  which  the  judg- 
ment below  was  founded,  I  think  the  judgment  of  the 
Queen's  Bench  must  be  affirmed. 

The  rest  of  the  Court  concurred. 

.  Judgment  affirmed. 


MEMORANDUM. 


this  vacation,  Herbert  George  Jones^  of  LincoMs 
ftWj  Esquire,  was  called  to  the  degree  of  Serjeant  at 
Law,  and  gave  rings  with  the  motto,  "  Bene  Volens" 
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CASES 

ARGUED  AND  DETERMINED 

IN 

THE    QUEEN^S    BENCH, 

MICHAELMAS  TERM  AND  VACATION, 

VI.  VICTORIA, 


The  Judges  who  usually  sat  in  Banc  in  this  Term  and 

Vacation  were 

Lord  Denman  C.  J.  Coleridge  J. 

Williams  J.  Wightman  J. 


Doe  on  the  demise  of  Fryer  against  Coombs.     ^^^7^* 

Tp' JECTMENT  by  reversioner  against  lessee  for  lives.  The  onus  of 

On  the  trial,  before  WigJUman  J.,  ut  the  last  Dor^  deed'oUierwiae 
Chester  assizes,  the  lessor  of  the  plaintiff  (who  relied  upon  J^^  j„|     "*^ 
a  forfeiture)  produced,  in  proof  of  his  title,  deeds  of  **^^  '^** 
lease  and  release  executed  in  1806.     The  deed  of  re-  '"Pf^!^°«  '^ 

And,  if  a  deed 

lease  had  no  ad  valorem  stamp,  but  appeared,  by  marks  be  produced, 

purporting  to 

remaining  upon  it,  to  have  been  stamped.     The  stamp  have  been 

11.  1        -KT  -  1  •  «ealed  and 

Itself  was  obliterated.     No  evidence  was  given  to  ac*  delivered, 
count  for  the  state  of  the  deed.      It  was  thereupon  duiy^umped,** 

but  the  stamp 
has  been  oblite- 
rated, and  it  only  appears  by  marks  on  the  deed  that  some  stamp  was  once  impressed  on  it, 
the  Judge  may  decide  whether  or  not  the  fact  of  stamping  is  sufficiently  proved,  and,  if 
ntisfied  of  it,  receive  the  instrument  as  evidence. 


688  Q.B.    MICHAELMAS  TERM, 

Volume  III.     contended  by  the  defendant's  counsel  that  the  deed  was 
1842.        . 

inadmissible.     Wigkiman  J.  received  the  evidence;  and 


DoK  dem 


fLeT '      *^  plaintiff  had  a  verdict- 


Cook 


Erie  now  moved  for  a  new  trial.  The  instrument  had 
no  stamp,  and  therefore,  according  to  the  express  lan- 
guage of  the  Stamp  Act  {a%  could  not  be  used  as  evi- 
dence. It  was  impossible,  on  looking  at  this  deed,  to 
say  that  it  was,  or  had  been,  stamped  as  the  act  re- 
quires. [^fVtgkiman  J.  I  think  there  was  enough  left 
on  the  parchment  to  shew  that  there  had  been  a 
stamp.  Lord  Denman  C.  J.  Was  not  it  for  the  Judge  to 
say  whether,  in  his  opinion,  the  instrument  had  been 
stamped.  Prim&  facie  it  will  be  supposed  that  the  deed 
was  executed  by  parties  who  knew  what  they  were 
about.  Wightman  J.  I  think  the  attestation  clause  had 
the  words  **  being  first  duly  stamped."  Lord  Den- 
man C.  J.  A  person  might  destroy  the  stamp  after 
it  had  been  properly  imposed.]  If  evidence  like  this 
were  receivable,  an  improper  stamp  might  be  made 
available  by  obliterating  it.  [Coleridge  J.  Suppose  the 
seal  of  an  old  deed  is  rubbed  off  by  accident]  For- 
merly that  would  have  been  held  to  avoid  the  deed, 
Com.  Dig.  Fait  (F  2.),  though  the  same  doctrine  would 
not  prevail  now  {b).  But  the  party  setting  up  a  deed 
which  is  said  to  have  become  imperfect  by  accident 
should  at  least  give  some  evidence  to  account  for  its 
condition.  The  onus  of  proof  here  did  not  rest  on  the 
defendant. 

Lord  Denman  C.  J.  The  onus  lies  upon  the  party 
attacking  a  deed  which  appears  to  have  been  properly 

(a)  See  Stat  37  G.%  c.  19.  «.  S. 

(6)  See  Shepp.  Tow^  69.,  and  Mr.  Preston's  comment.  (7tb  ecL).  Ako 
Dmndaon  ▼.  Cooper  (second  aigument),  11  if.  (•  IT.  778. 788,  et  se^ 
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executed.     The  Stamp  Acts  superadd  the  necessity  of  Quem*$  Bench, 


1842. 


something  beyond  execution ;  but  the  party  impeaching 

the  deed  ought  to  shew  the  want  of  that  requisite.    And,      ^°*  *^®™- 

if  the  appearance  of  the  deed,  combined  with  the  proba-  ▼• 

bility  that  parties  would  take  care  of  their  own  interest, 

gave  reason  to  infer  that  a  stamp  bad  been  affixed,  the 

Judge  was  entitled  to  say  that  the  instrument  had  been 

properly  completed,  and  to  receive  it  in  evidence. 


Williams  J.  concurred. 

Coleridge  J.  The  only  question  here  raised  is, 
whether  the  deed  was  admissible  in  evidence ;  and  there 
was  abundant  ground  for  holding  it  to  be  so. 

WiGHTMAN  J.  concurred. 

Rule  refused  [a). 

(a)  See  Chitt,  Stamp  Lawt,  p.  71.,  sect.  12  (2d  ed.)  ;  citing  Crisp  ▼. 
jinderttm,  1  Stark.  N.  P.  C.  35.,  and  Pooley  v.  Goodwin^  A  A.  if  E.  94. 
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Thundtttf, 


nJ^^ut  sd.  MiLBANKE  agatfist  Gbant. 


rtj 


In  an  action  of   T%EBT  for  work  and  attendance  by  plaintiff  as  a^sof- 
tenda^ce*and  gcon  and  apotfaecary,  and  for  medicines,  9uL    'V\tL 

^fcwX  Never  indebted.     Issue  thereon, 
M  al^^         On  the  trial,  before  Lord  DemUm  C-  J^  atAe  sittings 
without  ccr-       ;„  Middlesex  after  last  T^rinifuimxii  it  appeared  t9iat  die 

tificate,  under  '^  ^^ 

sut.  6  6. 4.       phintiff  was  not  a  certific^ed  apothecary  under  Stat! 

c.  133.  «•  4->         v.  L^  ,  - 

on  the  ground    85  G.  3.  c.  194.  i.  14. ;  and,  althon^h  an  endeavoitr  Was 

that,  before  that  ,  .        t      »     •  .  .  •  •  ■    - 

act  passed,  he  made  to  prove  that  be  had  been  m  practice  on  the  1st  of 

*^hoidUig*r  Mgtist  1815,  mentioned  in  the  same  section,  the  tn- 

^^^  "*'  d^iice  was  objected  to  as  insufficient,  on  th6  anthbrity  ot 

!l^^nt  sLr.  Apothecaries  Company  v.  Roby  {a).  The  plaintiff's  cjduni 

geon  ••  in  the     get,  however,  contended  that  he  was  at  all  events  en- 
army.  It  IS  not 
necessary  for      titled  to  practise  without  certificate,  by  staL  6  6. 4.  c.  1 3S. 

the  plaintiflTto 

produce  such      s.  4.  (&),  having,  before  that  act  passed,  held  a  cotnmi^- 

warrant  or 
commission. 

And,  where  tht  plaintiff  omitted  to  product  such  document^  or  account  for  its  absoM^ 
but  proved,  by  an  army  paymaster,  that,  twenty  seven  years  before  (in  Juiy  t815\ 
the  plaintiff  acted  as  aaristant  surgeon  of  a  regiment^  that  the  witnes*  paid  hin  his  salar^ 
and  that  he  would  not  have  done  so  unless  he  had  seen  the  warrant:  Held,  that  the 
evidence  was  sufficient. 

Admitted  that,  where  a  party  was  quaJiBed,  under  stat  6  6.  4.  e.  133.  i.  4.,  to  practise 
without  certificate  while  that  act  was  in  fbrce,  the  qualification  did  not  cease  wfaea  the  act 
expired. 

(a)  5  B.^Ald,  949. 

(6)  Stat  6  (r.  4.  c.  183.  i.  4.  enacts,  <*  That  every  person  who  lietfb- 
fore  has  held,  or  wlio  now  holds,  or  hereafter  shall  hold  a  conamissioo  or 
warrant  as  surgeon  or  assistant  surgeon  in  His  Majesty's  navy,  or  as 
surgeon  or  assistant  surgeon  or  apothecary  in  His  Majesty's  Urmy,  or  as 
surgeon  or  assistant  surgeon  in  the  service  of  the  Honourable  the  Eud 
India  Company,  shall  be  entitled  to  practise  as  an  apothecary  in  any  part 
of  England  or  Wakt,  without  having  undergone  any  such  examlniitioci,  or 
received  any  such  certificate  **  as  is  directed  by  stat.  55  G,  3.  c;  194^i 
*<  and  without  beiug  liable  to  any  penalty,"  &c. ;  *'  and  no  such  person  shall 
be  obliged,  in  order  to  recover  in  a  court  of  law  any  chargea  claimed  by 
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skm  or  warrant  as  an  assistant  surgeon  in  the  army :  and  Q»een*$  Bench. 


184S. 


that,  although  that  statute  expired  in  1826,  the  privilege 
it  conferred  did  not  expire  with  it;  Sieavenson  v.  Oliver{a).  Mima«« 
The  evidence  in  support  of  this  alleged  privilege  of  Grair. 
the  plabtiff  was  as  follows.  Captain  John  Garratt,  of 
the  Tipperaty  Militia,  stated  that  he  was  formerly  pay- 
master of  the  force  in  which  the  plaintiff  held  a  commis- 
sion as  assistant  surgeon  and  acted  in  that  capacity; 
that  the  witness  used  to  pay  plaintiff  his  salary  from 
1809  to  Jidy  1815,  when  plaintiff  quitted  the  regiment; 
that  plaintiff  was  reappointed  in  1818,  and  was  acting 
as  assistant  surgeon  when  the  evidence  was  given.  The 
defendant's  counsel  objected  that  the  warrant  or  com- 
mission ought  to  be  produced,  or  its  absence  accounted 
for.  The  witness  was  then  further  examined  by  the 
Lord  Chief  Justice,  and  stated  that  the  plaintiff  had 
acted  as  medical  officer,  and  had  had  250  men  under  hi^ 
care:  that  the  witness  did  not  know  what  plaintiff  did 
with  the  warrant  after  he  received  it,  but  that  witness 
must  have  seen  the  warrant ;  and  he  added  '^  I  should 
not  have  paid  the  salary  without."  The  Lord  Chief 
Justice  refused  to  nonsuit,  but  gave  leave  to  move  that  a 
nonsuit  might  be  entered.  The  case  went  to  the  jury 
upon  other  facts,  and  the  plaintiff  had  a  verdict 

Crowder  now  moved  for  a  rule  to  shew  cause  why  a 
nonsuit  should  not  be  entered.   The  authority  otSieaveti- 

him  as  an  apothecary,  to  prove  that  he  was  in  practice  as  an  apothecary 
OD  the  said  1st  day  of  Augutt  1815,  otherwise  than  as  holding  a  commission 
or  warrant  as  surgeon  or  assistant  surgeon  in  His  Miyesty's  naTy,"  or 
•*  army,**  or  the  service  of  *<  the  Eoit  India  Company ;  any  thing  in  the 
nid  recited  act"  (55  G.  8.  c.  194.)  "contained  to  the  contrary  thereof 
in  any  wise  notwi^standing.**  By  sect  11,  the  act  is  to  continue  in  force 
tm  Auguti  1st,  1826. 
(a)  8  Af.  I*  IT.  234. 

VOL.  III.    N.  8.  Z  Z 
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VtOttme  III.    son  V.  Oliver  (a)  is  not  dispated :  bat  there  was  no  soffi- 

*       cient  evidence  here  that  the  plaintiff  ever  did  hold  a 

*"^"^"  commission  or  warrant  as  assistant  surgeon  in  the  army. 
QtLAxt.  Captain  Garratfs  evidence  amounted  only  to  opinioo. 
[Ccieri^e  J.  If  an  officer  had  been  seen  commanding 
a  troop,  would  not  that  be  some  proof  of  his  having 
held  a  commission  ?  Ixn-d  Denman  C.  J.  Captsin 
Garratt  said,  that  he  should  not  have  paid  the  salary 
without  production  of  the  warrant  And  the  period  re- 
ferred to  was  twenty  seven  years  ago.]  The  warruit, 
like  any  other  document,  if  not  produced,  should  have 
been  accounted  for.  Suppose  a  certificate  under  stat 
55  G.  S.  c.  194.  had  been  in  question,  could  it  have 
been  proved  by  such  evidence  as  was  given  here  ?  [Cbb- 
Hdge  J.  If  Stat  6  G.  4.  c.  13S.  s.  4.  had  used  the  words 
« every  person  who  has  been  a  surgeon  or  assist- 
ant surgeon,''  your  difficulty  would  not  have  arisen. 
You  rely  on  the  words  "  hold  a  commission  or  warrant*] 
They  make  the  difference.  But  for  them,  proof  of 
acting  might  have  been  sufficient.  (Cramder  also  moved 
for  a  new  trial  on  affidavits.) 

Lord  Denman  C.  J.  I  thought  at  the  trial  that,  after 
twenty-seven  years,  if  a  public  officer  said,  **  I  paid 
the  salary,  and  should  not  have  done  so  unless  there 
had  been  a  warrant,"  that  was  sufficient  evidence  to  sup- 
port the  privilege. 

Williams  J.  The  language  of  stat  6  G.  4.  c.  183. 
5.  4.  does  not  impose  the  necessity  of  actually  producing 
a  warrant.     The  words  are,  that  "  no  such  person  shall 

(a)  SM,  ^W.  234. 
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be  obliged/'  for  the  recovery  of  charges  as  an  apo-  *•«»»•#  Bekeh. 

thecary,  "  to  prove  that  he  was  in  practice  **  on  the  1st  ' 

jtigua  1816,  <<  otherwise  than  as  holding  a  commission  Mobawm 

or  warrant  as  surgeon  or  assistant  surgeon.''    It  does  ©»a»» 
not  follow  that  there  can  be  no  other  proof  of  such 
practice  than  the  production  of  a  warrant     And  here 
the  other  proof  was  sufficient 

Coleridge  J.  I  am  of  the  same  opinion.  The  only 
proof  which  the  words  of  the  statute  point  to  is  (as  my 
brother  Wightman  suggests)  that  the  party  was  in  prac- 
tice ^<as  holding"  a  commission  or  warrant  as  surgeon 
or  assistant  surgeon.  The  evidence  in  this  case  was 
sorely  sufficient  to  prove  that  the  plaintiff  practised  as 
holding  the  warrant  of  an  assistant  surgeon.    ' 

Wightman  J.  concurred. 

Rule  to  enter  a  nonsuit  refused  (a). 

(a)  The  rule  nisi  for  a  new  trial  was  granted,  and  was  made  absolute 
Nrnxmber  S5tfa,  184S. 


Charleton  and  Watson  against  Silencer.      Friday, 

November  4th. 

COVENANT.     The  declaration  stated  that  here-  An  agreement 
t*  •  y      -mM       1  ^     «  •  1  r  of  reference  re- 

tofore,   to  wit   14th  March  IS^S,   by  articles  ot  cited  that  C7. 
agreement  between  plaintiffs  on  the  one  side  and  de-  ba^ceof 
fcndant  on  the  other,  sealed  &c.  (profert),  dated  &c.,  fo^if^  fr^  &1 

and  it  was 
oorenanted,  between  C.  and  S.,  that  all  disputes  and  differences  which  existed  between  them 
ibould  be  referred  to  the  arbitration  of  J9.,  to  determine  the  account  between  the  parties, 
and  the  true  balance. 

Held,  that  C  was  entitled  to  the  decision  of  the  arbitrator  upon  all  matters  in  dispute 
up  to  the  time  of  the  agreement,  though  independent  of,  and  arising  subsequently  to,  the 
\  upon  which  the  balance  of  20R  was  claimed. 
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<^  after  reciting  that  the  plaintiffs  daimed  a  bdance  of 
201/.  95.  10(L  to  be  due  to  them  from  the  defendant, 
and  that  they,  the  plaintiffs,  also  claimed  interest  on  the 
said  balance  from  the  time  of  the  respective  payments, 
it  was  witnessed  that  it  was  thereby  covenanted  and 
agreed  by  and  between  the  said  parties  thereto,  to  wh 
the  plaintiffs  and  the  defendant,  that  all  disputes  and 
differences  which  existed  between  the  said  parties  re- 
spectively should  be  referred  to  the  arbitration  of  one 
George  Bates j  of  &c,  "  to  determine  the  account  be- 
tween the  said  parties,  and  the  true  balance,  and  to 
appoint  how  and  in   what  proportions   such  balance 
shonld  be  paid,  and  by  and  to  whom ;  and  that  the 
award  of  the  said  G.  Balesj  made  in  writing,  &&,  ready 
to  be  delivered  &c.,  on  or  before  &c.,  should  be  bindii^ 
and  conclusive  on  all  the  said  parties,  and  their  heirs,  ex- 
ecutors and  administrators."    (Then  followed  provisions 
for  making  the  reference  or  submission  a  rule  of  Court, 
and  other  terms  not  material  to  the  point   afterwards 
discussed.)    <<  As  by  the  said  articles''  &c     That  Bates 
made  and  published  his  award  in  writing,  8cc.,  and  did 
thereby  award  and  determine  that  the  true  balance  jusdy 
due  and  owing  from  the  defendant  to  the  plaintifis  was 
the  sum  of  190/.  Ss.  2d. :  and  he  did  thereby  award  and 
appoint  that  the  defendant,  his  executors  or  adminis- 
trators, should  pay  the  siCid  sum  of  190/.  85.  2d.  to  the 
plaintiffs,    their    executors   or  administrators,    on  &c. 
(Further  award  as  to  arbitrator's  costs  and  costs  of  the 
reference,  which  were  to  be  borne  by  the  defendant) 
Of  which  award  defendant,  to  wit  on  &c,  had  notice. 
Averments  as  to  amount  of  costs.     Breach,  non-pay- 
ment of  the  190/.  85.  2d.  balance,  and  llL  2s.  6dl,  and 
2Sl  Us.  lOd.,  costs. 


/-J  I  !  Vlt  VIOTORIIAT     ^    '  ^^95 

1o  Bloib:^  1.  That  the  said  articles  6f  agreement  i^ere  QiisenU  Bench. 
.not  the  deed  of  plaintiff  in  manner  &c.  Issue  thereon.  ^"^* 
tfi.  That  Sjjtties^  did  not  make  the  award  in  manner  &c.  CHAELirciir 
lasoe  thereon.  S.  That,  after  the  making  of  the  said  Spsmcuu 
artides  of  agreement,  and  before  the  making  of  the  said 
awardi  to  wit  on  &c.|  plaintiffs  claimed  of  defendant  the 
payment  oif,  and  alleged  that  he  was  liable  to  pay  them, 
a  certain  debt  or  sum  of  money  amounting  (to  wit)  to 
IML,  for  and  in  respect  of  the  plaintiffs  having  before 
tliem  taken  up  and  paid  a  certain  bill  of  exchange, 
dated  17th  Jamum/  1840,  drawn  by  A.  L.  upon,  and 
accepted  by,  plaintifis,  for  the  payment  of  120/.  to 
Si  tV.ic  Co.  two  months  after  the  date  thereof.  That 
tiie  said  claim  of  plaintiffs  was  another  and  different 
olflUD  to  the  said  claims,  or  either  of  them,  in  the 
articles  of  agreement  mentioned,  and  did  not  constitute 
cr  form  any  part  thereof,  or  of  the  accomit  in  the  said 
articles  mentioned ;  and  that  no  dispute  or  difference  in 
respect  of  the  same,  or  any  part  thereof,  existed  be- 
tween plaintiffs  and  defendant  at  the  time  of  the  making 
of  the  said  articles ;  and  the  smd  claim,  or  defendant's 
lialNlity  to  pay  plaintiffs  the  said  debt  or  sum  of  120/., 
was  tet,  nor  was  any  part  thereof,  by  the  said  articles 
'Deferred  to  the  arbitration  of  Boies.  That  the  said 
award  was  made  by  Bates  as  aforesaid  of  and  concern- 
iilg  other  matters,  disputes  and  differences  than  such 
ar  were  by  the  said  articles  of  agreement  referred  to 
fanm  as  aforesaid,  and  of  and  concerning  a  dispute  and 
difference  between  plaintiffs  and  defendant  which  did 
not  exist  at  the  time  of  the  making  of  the  said  articles 
of  agreement,  to  wit  of  and  concerning  the  said  claim  so 
I  made  by  t)ie  plaintiiiB  of  defendant  in  respect  of  the 
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said  debt  or  sum  of  120^,  and  of  and  concaenmig  de- 
fendant's liability  to  pay  the  plainti£&  the  sanne.  That 
BateSf  in  awarding  and  determining  that  the  hulance  doe 
from  defendant  to  plaintiffit  was  the  sum  d£  \9QL  %$.  SdL, 
without  the  consent  and  against  the  will  of  defendant 
awarded  and  determined  of  and  conoeming  the  said 
claim,  and  as  to  defendant's  lialnlity  to  pay  die  said 
debt  or  sum  of  12(tf.  to  plainti£&;  and  that  the  said 
award  was  and  is  void  in  law.    Verification. 

Replication.  That  the  claim  of  plaintifis  to  the  said 
debt  in  respect  of  plaintiffs  having  taken  up  and  paid 
the  said  bill  of  exchange  in  the  last  plea  mentioned  did 
constitute  and  form  part  of  the  said  claims  in  the  said 
articles  of  agreement  mentioned,  and  of  the  said  aoooont 
in  the  said  articles  mentioned ;  and  the  said  claim,  and 
the  defendant's  liability  to  pay  the  plaintifl&  the  said 
debt,  was  by  the  said  articles  referred  to  the  arbitratioa 
of  Bates.     Conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Lord  Abinger  C.  B.,  at  the  last 
Smrey  assizes,  it  appeared,  according  to  the  view  con- 
tended for  by  the  defendant's  counsel,  that  the  de- 
fendant had  been  a  member  of  a  partnership  carry- 
ing on  a  colliery  in  Northumberland :  that  the  partner- 
ship was  in  the  habit  of  consigning  cargoes  of  coal 
to  the  plaintifis,  who  were  coal  factors  in  London,  and 
drawing  bills  against  the  consignments:  that,  early  in 
1840,  the  defendant  ceased  to  be  a  member  of  the 
partnership :  that  the  alleged  balance  of  2012. 9s.  10^,  re- 
cited in  the  agreement  of  reference,  and  claimed  agamst 
him  by  the  plaintiffs,  arose  upon  bills  drawn  by  the 
partnership  before  the  defendant  quitted  it:  that  this 
was  reduced,  at  the  arbitration,  by  a  set-off  dlowed  by 
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the  plaintffi*s  in  respect  of  cargoes  consigned  to  them:  Queen*$  JBenci^, 
before  the  dissolution  of  the  partnership,  to  1 23/,  \  Ss.  9d. :  * 

and  that  the  sum  of  47/.  lOs.  IQi,  which,  with  interest,  C«am«wm* 
on  the  sums,  made  up  the  190/.  8^.2^.  named  in  the  9?»c«k< 
a^[ard,  arose  (after  some  deductions)  upon  a  bill  for 
\9M^  drawn  in  favour  of  the  partnership,  afler  de- 
fendant had  quitted  it,  upon,  and  accepted  and  paid  by,, 
the  piaintififs,  on  an  account  independent  of  the  balance 
of  201/.  95. 10^.,  and  for  which  the  members  remaining- 
in  the  partnership  after  the  defendant  had  quitted  it  were 
alone  liable.  :^The  Lord  Chief  Baron  decided  that  the  par-, 
ties  were  bound  \^y  the  operative  part  of  the  agreement  oC 
reference :  and,  it  appearing  that  this  bill  had  become 
dae^  and  been  taken  up  before  the  making  of  the  agree- 
ment^ and  that  a  claim  in  respect  of  it  was  made  before 
the  arbitrator,  his  Lordship  directed  a  verdict  for  the 
whole  sum  awarded.  Leave  was  given  to  move  to  enter 
a  verdict  for  the  defendant  on  the  third  issue. 

Thesiger  now  {a)  moved  to  enter  such  verdict  for  the 
defendant,  or  for  a  new  trial.  The  defendant  was  en- 
titled to  shew  that  the  bill  for  120/.  made  no  part  of  the 
subject  matter  of  reference.  The  account  between  the 
parties,  and  the  true  balance,  are  indeed  referred  gene-, 
rally :  but,  by  the  recital,  it  appears  that  such  account  and 
balance  relate  merely  to  the  201/.  95.  \0d.  When,  there- 
fore, it  was  shewn  that  the  bill  was  not  comprehended  in 
claim  for  the  201/.  95.  10£^.,  it  followed  that  such  bill 
formed  no  part  of  the  matters  referred.  The  operative 
words   of  deeds  are  frequently  controlled   by  the  in- 

(a)  Before  Lord  Denman  C  J.,  WUUams,  Coleridge,  and  JTightman  Js. 
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Volume  in^    tention  of  the  parties  as  appearing  from  the  redtaL 
^1844^    jj^^  ^  ^^^  ^^j^  Poyfei-  V.  Homcnkam  (6),  Sinum  v. 
Cbarlbiov    Johnson  (r),  are  instances. 

SrsNcnu  OVT*  odxu  XhM* 

t 

Lord  Dekmak  C.  J.,  afterwards^  in  this  teltn.(fi^ 
vember  11th),  delivered  the  judgflEwnt  of  the  Court 

In  this  case,  the  Lord  Chief  Baron  raled  that  dtt 
parties  to  the  agreement  of  reference  were  boasd  bj  die 
terms  of  the  agreement,  whidi  sabmitted  to  llM'ar^ 
bitrator,  in  eflSsct,  the  account  between  the  pavtiesy  and 
the  true  balance  and  all  matters  in  diapate,  as  they 
existed  at  the  time  of  making  the  agreement*  It  was 
contended  that  this  was  controlled  by  the  recital,  wfajch 
states  that  tne  plaintiflb  claimed  a  balance  tdmU  9u  ICML: 
and  it  was  sought,  on  the  authority  of  Poyfer  y.Hqmet' 
sham  (6),  to  limit  the  arbitrator's  power  to  the  matters 
included  in  the  balance  so  claimed.  But  we  think  that 
the  agreement,  though  it  recites  the  fact  of  such  a  claim 
having  been  made,  afterwards  refers  every  matter  exist- 
ing up  to  the  date  of  the  agreement  The  recital  merely 
indicates  the  motive  of  the  submission ;  it  does  not  limit 
the  arbitrator's  power :  aud  there  is  nothing  unreason- 
able  in  referring  claims  other  than  that  which  formed 
the  original  inducement  to  refer. 

Rule  refused. 

(«i )  1  i?c»7.  r.  c.     ((.  (6)  4  jr.  ^ &  4s». 

(c)  ^  B,^  Ad.  ns. 


RtJSHWORTH  against  Taylor.  &uu^/' 

J  November  5Ui. 

TROVER  for  a  gmi.     Plea,  Not  guilty.  There  Were  Bailee  of  a  gun 
also  a  special  comit  la  case^  and  pleadings  on  it,  and  burst  it. 
which  k  is  unnecessary  to  notice  iurther.    On  the  trial,  quired  him 
before  Lord  Denman  C^J.^  at  the  last  Summer  assizes  deli^I?hUck 
at  Yortf  it  appeared  that  the  plaintiff,  in  July  or  Atigusl  *1^J^i^ 
1889,  put  the  gun  into  the  possesstou  of  one  Crossj  td  »**cA  Ac  re- 
be  sold.     Crossj  with  the  view  of  obtainmg  a  purchaser^  Bailee  refused 

to  do  the  re- 
lent it  to  one  Todd;  and  Todd  lent  it  to  the  defendant  pair,  and,  the 

to  try.    Defendant  overcharged  the  gun,  and  burst  it.  belra^etum^f 

Plaintiff  afterwards  wrote  to  defendant  as  follows.  broi^JbTiover. 

Held,  Uiat  ' 

^*m.  George  Taylor,  *^^^^ 

1  hereby  give  yoti  notice  that  the  double-barrelled  •  ^^^  of 
gun  you  received  from  Robert  Toddy  which  he  received  qualified  as 

^  __  ^  ,       -      ,  .1  .       4     ,       above,  was  not 

from    Thomas  CrosSf  who  had  previously  received  the  of  itself  evi- 

s^me  from  me  for  the  purpose  of  making  sale  thereof,  is  version. 

my  property ;  and  I  hereby  demand  the  same  of  you, 

and  require  you  forthwith  to  deliver  the  same  to  me  in 

the  same  good  plight  and  condition  as  the  said  giin  was 

in  at  the  time  you  received  the  same  from  the  hands  of 

t|ie  said  Robert  Todd.    Dated  this  llth  day  of  March 

1840. 

John  Rushmiihr 

Defendant  said  that  he  would  not  pay  for  the  repair 
of  the  gun.  He  afterwards  redelivered  it  to  Todd^  for 
the  purpose,  as  was  said,  of  his  taking  it  to  a  gun- 
maker's  ;  and  it  was  then  taken  (but  by  whom  did  not  dis- 
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!  tinctly  appear)  to  a  gnnsmith  at  HuU^  and  remained  in 
the  possession  of  the  gunsmith  or  of  the  d^mdant, 
never  having  been  restored  to  the  plainti£^  when  this 
action  was  brought.  The  Lord  Chief  Jostioe  thought 
it  di£Scult  to  say  that  the  qualified  demand  contained  in 
the  letter  (that  the  gun  should  be  delivered  op  ^  in  die 
same  good  plight  **  &&),  and  the  refusal  which  fcdlowed, 
were,  of  themselves,  proof  of  a  conversion;  and  he 
directed  the  jury  to  find  for  the  defendant  on  the  fint 
count,  if  in  their  opinion  there  had  been  no  denial  of 
the  plaintiff's  right.  Verdict  for  defendant  on  all  the 
issues. 

W.  H,  Watson  now  moved  for  a  new  trial  on  the 
ground  of  misdirection,  and  contended  that  the  demand 
and  refusal,  if  not  of  themselves  evidence  of  a  oonv^<> 
sion,  fully  proved  it  when  coupled  with  the  other  fiurts 
of  the  case,  to  which  the  jury's  attention  had  not  been 
sufficiently  directed  in  the  summing  up.  [Lord  Da^ 
man  C  J.  The  claim  in  trover  was  founded  on  a  de- 
mand and  refusal:  and  the  demand  was  that  the  gun 
should  be  delivered  in  the  same  good  plight  as  when 
the  defendant  received  it.  Refusal  of  such  a  demand 
is  different  from  refusing  altogether  to  restore.] 

Williams  J.  The  case  was  properly  put  to  the 
jury  as  to  the  demand  and  refusal.  A  demand  of  the 
article  in  statu  quo  was  not  a  demand  on  which,  in  case 
of  refusal,  a  charge  of  conversion  could  be  founded. 
The  rest  of  the  evidence  did  not  bear  out  the  declaration. 


Coleridge  J.     I  am  of  the  same  opinion.      The 
qualified  demand  could  not  be  complied  with :  anifl  the 
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rest  of  the  evidence  was  not  clear  enough  to  entitle  the  QueetCs  Bench. 

1  '  ,ur^                                                                                  1842. 
plaintiff  to  recover.  

RutBWOETH 

Lord  Denman  C.  J.  and  Wiortman  J.  concurred.  Tatlos. 

Rule  refused. 


Hartley  against  Moxham.  Monday, 

^^  Nooember  7th. 

TRESPASS  for  seizing,  taking,  carrying  away  and  Defendant, 
.  ,  «    «      .  ,        ,  1     claiming  a  sum 

converting  articles  of  furriery,  and  other  goods  of  money  as 

and  chattels  of  the  plaintiff.     Pleas,  Not  guilty,  and  a  plaintiff;  bis 

justification  (on  which  nothing  ultimately  turned),  al-  uppUdntiff's 

l^ing  that  defendant,  as   an   innkeeper,  detained  the  ^^^^'^j^ 

goods  as  a  pledge  for  money  due  in  respect  of  lodging,  5**1°^^®", . 

&C.    On  the  trial,  before  CresswellJ.y  at  the  last  Summer  which  plaintiff* 

had  put  them, 

assizes  for  Somersetshire^  the  following  facts  appeared,  kept  the  key, 

and  refused 

The  plaintiff  had  lodged  in  the  house  of  the  defendant,  pkintiff* access 
who  was  a  poulterer,  and  kept  a  beer  shop  at  Clevedon.  that  nSbing*"*^ 
In  September  1841  plaintiff  was  packing  up  some  goods  moredtiUde- 
for  the  purpose  of  taking  them  to  Gloucester  for  sale,  J|^^? '^^^^ 
when  defendant  said  that  nothinff  should  be  removed  till      Held,  not 

°  such  a  taking 

plaintiff  had  paid  defendant  his  bill.     A  dispute  arose;  of  the  goods  as 

would  sustain 

and  the  bill  was  not  paid.  Plaintiff  put  the  goods  under  an  action  of 
the  charge  of  his  own  servant,  in  his  bedroom:  and 
defendant  then  locked  them  up  in  that  room,  kept  the 
key,  and  detained  the  goods  till  plaintiff  was  prevented 
from  going  his  intended  journey.  It  was  objected  that 
trespass  would  not  lie,  inasmuch  as  no  act  of  taking 
appeared,  but,  at  most,  only  a  wrongful  detention,  the 
defendant  never  having  touched  the  goods;  and  Cress^ 
well  J. J  being  of  opinion  that  no  taking  was  proved  which 
would  support  an  action  of  trespass,  directed  a  nonsuit 
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[__  not,  in  the  literal  sense,  taken  away,  they  were  separated 


Haetlkt  from  the  owner  by  locking  the  door  upon  them.  A  con- 
MoxHAM.  stractive  taldng  was  recognised  'm  Smannv.  TTteEartaf 
Falmouth  {a)y  where  the  circumstances  were  not  so  strpqg 
in  favour  of  the  plaintiff  as  here.  [Lord  Denman  C  9. 
The  defendant's  own  declaration  there  concluded  him ; 
and  it  was  not  held  that  trespass  would  lie.]  Id  Eiher^ 
ton  V.  Popplewell  (£},  where  the  plaintiff  succeeded  in  an 
action  of  trespass,  the  goods  were  not  removed,  but 
only  locked  up.  In  Blades  v.  Anmdale  {c)  the  sheriff 
was  considered  to  have  seized  goods,  though  the  officer 
merely  laid  his  hand  on  a  table,  saying  <^  I  take  this 
table,"  locked  up  the  warrant  in  the  table  drawer,  took 
the  key,  and  went  away,  without  leaving  any  person  in 
possession.  The  defendant  here  had  acquired  such  a 
possession  of  the  goods  that  he  might  have  maintduied 
trespass  against  a  third  person  for  taking  them  away. 

Lord  Denman  C.  J.  There  is  no  ground  for  this 
motion.  Cases  like  the  present  must  often  have  oc« 
curred;  yet  there  is  no  authority  for  an  action  of  tres- 
pass under  the  circumstances.  The  case  differs  from 
that  of  a  distress,  where  the  landlord  asserts  that  he 
takes  the  goods,  and  thereby  acquires  an  authority  and 
power  of  control  over  them.  And,  even  in  such  a  case 
of  taking,  it  has  never  been  held  that  trespass  would  lie 
if  the  act  was  wrongful. 

Williams,  Colkbidge^  and  Wiohtman  Js.  con- 
curred. 

Rule  refused. 

(a)8^.4>a45&  (6)1jS^,  139. 

(c)  lU.^  S,  711. 


VI.VlCTORtA.  705 

Queen*t  Bfnch. 
1842. 


Edward  Walton  Chapman  against  Beckinton. 

DEBT  on  defendant's  bond,  made  January  2d,  1830,  A  bondof  gua. 
rantee,  reciting 

to  plaintiff  and  William  Chapman  since  deceased,  that  w.  and  E. 

Plea.  Condition  set  out  on  oyer,  as  follows.  "Whereas  into  copartner. 

the  said  WMiam  Chapman,  Edward  Walton  Chapman  tl^^'^'' 

and  Washington  Potts  have  lately  entered  into  copart-  ^i^fof^u^h 

nership  in  the  trade  or  business  of  ropemakers,  to  be  copartnership, 

■^  .  agreed  that  P. 

carried  on  by  them  at  WiUington  Ropery  in  the  county  should  be  the 

acting  partner 

ol  Northumberlandy  and,  upon  the  treaty  for  the  said  co-  in  thesaidbusi. 

neas,  stated,  as 
the  condition, 
that  P.  should  keep  all  the  covenants  in  a  certain  indenture  of  copartnership  between  him 
and  IT.  and  E.,  and  also  should,  during  such  time  as  he  should  continue  the  acting  partner  in 
the  said  business  of  the  said  copartnership,  truly  account  for  aU  monies  which  should  come 
to  bis  hands  as  such  partner  as  aforesaid  to  the  said  fT.  and  E. 

By  the  indenture  referred  to,  afler  reciting  that  TT.  and  E,  had  carried  on  the  trade  or 
business  &c.,  and  had  agreed  to  admit  P.  a  partner  therein,  IT.,  E,  and  P.  covenanted  to 
€adi  other  to  become  partners  in  the  trade  or  business  &c.  from  the  day  of  the  date  of  that 
deed  of  copartnership,  for  a  term  of  years :  P.  to  superintend  the  business,  perform  the 
duties  of  an  acting  partner  during  the  said  copartnership,  and  have  the  care  and  custody 
of  the  account  books  during  the  continuance  of  that  copartnership:  that  fT.,  E,  and  P. 
should  meet  yearly  during  that  copartnership,  cast  up  the  accounts,  and  value  the  stock 
dee*  Proviso,  that,  if  any  of  the  parties,  their  executors,  &o.,  should  desire  to  withdraw 
from  that  copartnership  at  the  end  of  tlie  seventh  year,  and  sliould  give  notice  &c.,  that 
indenture  of  copartnership  should,  on  the  expiration  of  such  notice,  determine  as  to  such 
party.  Agreement,  that  any  one  of  the  partners  in  the  said  joint  trade  might  transfer  his 
share  therein  during  his  lifetime  to  bis  son,  being  of  age,  or  might  bequeath  the  same  to 
any  person  by  will,  and  that  such  son  or  other  person,  &c.,  or,  in  case  of  the  death  of  any 
partner  without  having  made  such  transfer  or  disposition,  the  executors  or  administrators 
of  such  partner,  should  be  deemed  a  partner  or  partners  in  the  said  joint  concern  during 
the  then  residue  thereof  in  respect  of  such  share  Arc,  in  the  place  of  such  partner  &c., 
and  should  hold  such  share  during  the  renuiinder  of  the  said  copartnership,  subject  to  the 
provisions  of  that  indenture. 

After  the  making  of  the  bond  and  indenture,  W»  died  ;  and,  after  his  death.  P.,  as  ma- 
naging partner,  rendered  false  accounts;  whereupon  E,  declared  against  P.'s  surety  in 
debt  upon  the  bond.  Plea,  performance  of  the  condition.  Replication,  after  setting 
forth  the  indenture,  that  P.,  while  he  continued  such  partner  in  the  trade  and  business  of 
the  said  copartnership  as  aforesaid,  and  after  the  decease  of  FT.,  did  not  duly  account, 
&c.,  but  delivered  false  accounts.  Rejoinder,  that  P.  did  not  deliver  false  accounts  in 
manner  &c.     Issue  thereon.     Verdict  for  plaintiflT. 

Held,  on  the  construction  of  tlie  above  deeds,  that  the  copartnership  referred  to  in  the 
condition  of  the  bond  was  determined  by  fT.'s  death,  and  the  surety,  therefore,  not  liable 
for  P.'s  default  happening  after  that  event. 

That  the  plaintiff,  however,  having  accepted  an  issue  on  the  above  rejoinder,  could  not 
claim  a  nonsuit 

But,  although  the  Court,  on  motion  for  a  nonsuit,  and  rule  nisi  granted,  discharged  the 
rule,  they  arrested  the  judgment. 
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Feiume  III.    partnership,  it  was  amongst  various  other  things  agreed 

'___  that  the  said  W.  Potts  should  be  the  acting  partner  in 

CHAniAv  the  said  trade  and  business,  and  that,  in  consideratioQ 
BccKiinoN.  of  the  trust  and  confidence  thereby  reposed  in  him  by 
the  said  W.  Chapman  and  E.  W.  Chapman^  he  the  above 
bounden  W.  Potts^  and  also  die  above  bounden  John 
BeckifUon**  (defendant),  <<as  his  surety,  should,  by  writ- 
ing obligatory  under  their  respective  hands  and  seals, 
become  jointly  and  severally  bound  unto  the  said  W.  C 
and  E.  JV.C.m  the  sum  of  lOOOL,  subject  to  such  con- 
dition for  making  void  the  same  bond  as  hereinafter  is 
mentioned ;  and,  in  pursuance  of  such  agreement,  the 
said  W.  Potts  and  the  said  J.  Beckinton  have  executed 
the  above  written  bond :  Now  the  condition  of  the  above 
vrritten  obligation  is  such,  that,  if  the  said  W.  Potts  shall 
well  and  truly  observe,  perform  and  keep  all  and  every 
the  covenants,  provisoes,  clauses  and  agreements  on  his 
part  to  be  observed  and  performed,  contained  in  a  cer- 
tain indenture  or  deed  of  copartnership  bearing  date  the 
1st  day  oi  January  instant,  and  made  between  the  said 
W.  C.  of  the  first  part,  the  said  E.  W.  C.  of  the  second 
part,  and  the  said  W.  Potts  of  the  third  part;  and  also, 
if  he  the  said  W.  Potts^  during  such  time  as  he  shall  con- 
tinue the  acting  partner  in  the  said  trade  or  business  of 
the  said  copartnership,  shall  and  do  well  and  truly  and 
faithfully  make,  deliver  or  transmit  a  just  and  true  ac- 
count in  writing  of  all  sum  and  sums  of  money,  cash, 
notes,  bills  and  other  partnership  efiects,  which  shall 
come  to  the  hands  of  the  said  fV.  Potts^  or  which  he 
shall  be  entrusted  with,  by  or  on  account  of  the  said 
copartnership,  and  also  make  good  answer  for  and  pay 
the  monies  due  on  the  balance  of  such  account,  and 
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also  of  all  and  every  other  sum  and  sums  of  money.   Queen's  Bench, 

1842 
cash,  notes  and  bills,  which  may  by  possibility  come  to  ' 

the  hands  of  the  said  W.  Potts  as  such  partner  as  afore-      Cbafmam 
said,  to  the  said  fV.  C.  and  E.  TV.  C. :  and  if  the  above      Bicsiinoir. 
bounden"&c.  (further  condition,  if  W.  Potts  and  defend- 
ant should  indemnify  &c.  the  said   W.  Chapman  and 
£L  fV*  Chapman^  their  executors,  &c.,  from  and  against 
all  losses  &c.,  for  or  by  reason  of  any  act  &c.  to  be 
done  or  committed  by  him  the  said  JV.  Potts  as  such 
acting  partner  as  aforesaid,  or  in  any  manner  relating 
thereto) ;  then  this  obligation  to  be  void  &c.,  otherwise 
&c     Averment  that  the  said  JV.  Potts  hath  always  since 
the  making  of  the  said  writing  obligatory  until  the  time 
of  the  commencement  of  this  suit  well  and  truly  ob- 
served, performed  and  kept  all  and  every  the  covenants, 
&c  on  his  part  &c.  (following  the  words  of  the  condi- 
tion), and  hath  always^  during  all  the  time  he  continued 
to  be  the  acting  partner  in  the  said  trade  &c.,  well  and 
truly  &C.  (averment  of  JV.  Potts  having  accounted  &c., 
in  the  words  of  the  condition),  and  also  during  all  the 
time  aforesaid  made  good  answer  for,  and  paid,  the 
monies  due  &c.,  and  also  all  and  every  other  sum  &c. 
which  during  the  time  aforesaid  came  to  the  hands  of 
the  said  JV.  PottSf  as  such  partner  as  aforesaid,  to  the 
said  JV.  Chapman^  and  E.  JV.  Chapman  in  the  lifetime 
of  the  said  JV.  Chapman,  and  to  the  plaintiff  since  the 
decease  of  the  said  JV.  C. ;  and  that  JV.  Potts  and  de- 
fendant have  always,  since  the  making  &c.,  well  and  suf- 
ficiently saved,  &c.  and  indemnified  the  said  JV,  Chap- 
man and  plaintiff  in  the  lifetime  of  JV.  C,  and  plaintiff 
since  JV.  C's  decease,  from  and  against  all  losses  &c.,  for 
or  by  reason  of  any  act  &c.  (as  above).    Verification. 


T. 
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tXiapkldnMA  plaihttff  (and  oile  John  Aniterson)  should  ^^^^' 
b^'  exclusively  entitled  to  certain  machinery  which  was  Chawaii' 
i^i^eSdaled;  also  for  an  allowance  to  W.  C.  and  plaintiff 
fcAr'the  bse  of  ^  half  part  of  the  machinery  in  which 
tfiey  had  a' distinct  interest:  agreemei^t  that  the  trade 
bUL'  should  be  csltried  on'  in  the  joint  names  &c.,  and 
ToV  ^he' joint  benefit  of  the  said  partners:  and  that 
Jr.  Potfs  should  attend  and  reside  at  the  ropery^  and 
have  the  general  superintendance"Of  the  said  trad6 
m  InVsiness'  durihg  the  said  coparthiersfaip:  covenant 
bj^'  W.  pMi  to  and  with  W.  Chapman  and  the  plaintiff^ 
lliiiir  eiecntors,  &c.,  that  he  would^  daring  all  the 
M^  of  that  copartnership,  devote  the  whole  of  his 
HdiQ'  skill  and  most  assiduous  attention  and  dilt* 
'giddcd,  With  such  assistance  of  the  plaintiff  as  should  be 
'dfl3^iilea  necessaiy  by  the  said  parties  thereto.  In  and 
tb^ards  the  affairs  and  business  of  the  said  ropery,  and 
!b  the  improvement  and  management  and  extension 
iherebf,  to  the  best  advantage  of  all  the  said  parties 
Uiei*etd/  and  should  not  absent  himself  therefrom  nor 
h^^  the  same,  but  that  he  wotild  in  every  respect 
ftithfully  and  diligently  perform  the  duties  incumbent 
rfpbn  ah  acting  partner.  Agreement,  that  W.  Chapman 
^iibd  plaintiff  should  not  be  under  obligation  to  attend  to 
'Khe  business,  but  that  plaintiff  should  be  allowed  cer- 
tain annual  compensation  if  he  did  so:  that  certain 
annual  compensation  should  be  allowed  to  W.  Potts 
f6r  his  trouble  in  the  snperintendance :  that  fV.  Potts 
*  should,  during  the  continuance  of  that  copartnership, 
hieivk  the  <^re  and  custody  of  all  the  books  of  account 
^filf^ing  to  the  joint  Stock  and  trade,  they,  the  said 

VOL.  III.   N.  s.  3  A 


VI.  VICTORIA.  709 

then  that  present  indenture  of  copartnership,  and  every  Queen's  Bench. 
covenant  &c  therein  contained,  should,  on  the  day  of  * 

the  expiration  of  such  notice,  cease,  determine  and  be  Cha>mak 
absolutely  void  as  to  the  party  or  parties  so  giving  the  Bickihtok. 
same,  except  so  far  as  regarded  the  valuation  of  the 
share  of  such  party  or  parties,  which  valuation,  and 
payment  of  the  value,  were  then  provided  for.  And  it 
was  further  declared  and  agreed  that  any  of  the  partners 
in  the  said  joint  trade  should  be  at  liberty  to  transfer,  in 
his  or  their  lifetime,  his  or  their  respective  shares  therein, 
or  any  part  or  parts  thereof,  to  any  one  or  more  of  their 
respective  sons,  being  of  the  age  of  twenty  one  years  or 
upwards,  and  not  to  any  other  persons,  except  under 
the  regulations  thereinafter  mentioned  {a)  and  con- 
tained in  that  behalf;  and  also  to  dispose  of  and  be- 
queath his  or  their  respective  shares,  or  any  part  or 
parts  thereof,  by  will,  to  any  person  or  persons  whom- 
soever; and  that  the  son  or  sons,  or  other  person  or 
persons,  to  whom  any  such  transfer  or  disposition  should 
be  made  as  aforesaid,  or,  in  case  of  the  death  of  any 
partner  without  having  made  any  such  transfer  or  dis- 
position as  aforesaid,  then  that  the  executors  or  admi- 
nistrators of  every  such  partner  so  dying,  should  be 
deemed  and  considered  as  a  partner  or  partners  in  the 
said  joint  concern  during  the  then  residue  thereof, 
in  respect  of  such  share  or  shares,  or  any  part  or  parts 
of  a  share  or  shares,  so  transferred  or  bequeathed,  or 
which  should  become  vested  in  them  respectively  as 
executors  or  administrators  of  any  such  deceased  partner 
or  partners  as  aforesaid,  in  the  stead  and  place  of  the 
partner  or  partners  from  whom  they  should  respectively 

(a)  No  proYision  on  this  sul)ject  appeared  in  the  replication. 
3  A  2 
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have  derived  such  share  or  shares,  or  part  or  parts  of  a 
share  or  shares,  of  nnd  in  the  said  joint  trade  or  business, 
and  should  hold  such  share  or  shares,  or  part  or  parts 
of  a  share  or  shares,  for  all  the  then  residue  aud  re- 
mainder of  the  said  copartnership,  subject  to  and  under 
the  several  stipulations,  provisoes,  conditions  and  agree- 
ments contained  in  those  presents.  And,  lastly,  it  was 
covenanted,  declared  and  agreed  that,  if  any  difference 
should  arise  between  the  parties,  or  either  of  them,  or 
the  survivors  and  the  executors,  &c.,  of  a  deceased 
partner,  touching  the  said  joint  trade  &c.,  or  any  other 
matter  or  thing  concerning  the  said  copartnership,  or 
any  thing  in  those  presents  contained,  all  such  diiTer- 
ences  &c.  should  be  from  time  to  time  referred  &c.  (then 
followed  provisions  for  arbitration).  The  replication 
proceeded  to  aver  that  defendant,  at  the  time  of  making 
his  said  writing  obligatory,  had  notice  of  the  indenture, 
and  of  the  covenants,  agreements  &c.  therein  contained : 
and  that  fV.  Potts  was  and  continued  the  acting  partner 
of  the  said  copartnership  for  a  long  time,  to  wit  from 
the  making  &c.  until  and  after  the  happening  of  the 
breaches  in  the  replication  set  forth.  Several  breaches 
were  then  stated,  of  which  the  following  only  (the 
seventh)  is  material. 

"  That,  after  the  making  "  &c.,  "  and  whilst  the  said 
IW  Potts  continued  such  partner  in  the  trade  and  bu- 
siness of  the  said  copartnership  as  aforesaid,  and  after 
the  decease  of  the  said  }\\  ChajmiaUy  he  the  said  JW 
Potts  did  not  nor  would  well,  truly  and  faithfully 
make,  deliver  or  transmit  a  just  and  true  account  in 
writing  of  all  sum  and  sums  of  money,  cash,  notes,  bills 
and  other  partnership  effects  which  came  to  the  hands 
of  the  said  IV.  Potts,  or  which  he  was  entrusted  with  by 
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or  on  account  of  the  copartnershipi  but  on  the  con«  Queen*i  JBendk. 

trary  thereof,  although  there  came  into  the  hands  of  the  * 

said  W.  Potts  whilst  he  was  such  acting  partner  as  afore^  Chafmah 
said»  and  after  the  making'*  &c.,  ^^and  after  the  de*  Bicmrroii, 
cease  of  the  said  W.  CJiapman^  to  wit  on  '^  &&,  <^and  on 
divers  other  days,'*  &c.,  "  and  he  the  said  W.  Potts  was 
then  intrusted  with,  divers  sums  of  money,  cash,  notes, 
bills  and  t)ther  partnership  effects,  of  great  value, 
amounting  to  a  certain  large  sum,  to  wit  the  sum  of 
50,000/.,  he  the  said  W.  Potts  did,  to  wit  at  the  close  of 
each  of  the  said  several  years,  during  the  period  last 
aforesaid,  make,  transmit  and  deliver,  to  wit  to  the  said 
plaintiff,  false,  fictitious  and  fraudulent  accounts  in 
vmting,  falsely  purporting  to  be  accounts  of  the  said 
sums  of  money,  cash,  notes,  bills  and  other  partnership 
effects,  and,  although  he  was  then,  to  wit  at  the  close  of 
each  of  the  said  years  respectively,  requested  so  to  do 
did  not  nor  would  make,  deliver  or  transmit  any  just 
or  true  account  whatsoever  of  the  said  suras  of  money, 
cash,  notes,  bills  and  other  partnership  effects  to  the 
said  plaintiff,  contrary  to  the  said  condition  "  &c.  Veri- 
fication. 

Rejoinder.     As  to  the  seventh  breach,  that  the  said- 
JV.  Potts  did  not  make,  transmit  or  deliver  to  tlie  plain- 
tiff, false,  fictitious  or  fraudulent  accounts,  in  manner  &c. 
Conclusion  to  the  country.     Issue  thereon  (a). 

On  the  trial,  before  Rolfe  B.,  at  the  Northumberland 
Summer  assizes,  1840,  it  appeared  that  W.  Chapman 
died  in  May  1832;  that  after  his  death  the  business  was 
carried  on  by  the  other  partners ;  and  that  JV.  Potts, 
after  the  death  of  TV.  Chapman,  and  during  the  sub- 
sequent  copartnership,    was   guilty   of  defaults    com- 

(a)  There  was  also  an  issue  upon  a  plea  of  set-off,  on  which  the  de- 
fendant had  a  verdict. 

•  Sa  S 
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and  E.  fV.  Chapman^  here,  standing  in  the  same  situation  Queen^i  Bendk. 
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as  the  trustees  in  that  case.     In  Strange  v.  Lee  {a)  a  con-   * 

trary  intention  was  inferred;  Lawrence  J.,  however,  ob-  Chafmak 
serving,  "  A  bond  may  be  drawn  with  the  condition  now  Biamnoir. 
insisted  on  in  argument  by  the  plaintifif's  counsel,  for 
the  obligor  to  be  answerable  not  only  to  the  present  but 
to  all  future  partners  in  the  house;  but  that  has  not  been 
done  here."  In  the  present  case  the  bond  is,  in  effect, 
so  drawn.  Pemberton  v.  Oakes  {b)  was  cited  in  moving  for 
this  rule ;  but  there  the  guarantee  was  confined  by  ex- 
press terms  to  sums  which  should  be  due  to  H^  O.  and 
WC,  the  then  partners,  or  to  the  survivors  or  survivor  of 
them,  or  to  the  executors  &c.  of  such  survivor ;  and, 
when  the  alleged  liability  accrued,  H.  had  died,  and  the 
business  was  carried  on  by  the  survivors  and  /f.'s  re- 
presentatives. That  was  a  new  partnership,  clearly  not 
within  the  terms  of  the  deed.  University  of  Cambridge 
V.  Baldwin  (r),  also  cited  in  moving,  was  a  similar  case, 
decided  on  the  strict  letter  of  the  particular  guarantee, 
and  not  applicable  here.  The  same  remark  applies  to 
Weston  V.  Barton  {d) ;  and  Mansfield  C.  J.  said  there :  '^  I 
believe  the  general  understanding  is,  that  these  securities 
are  given  to  the  banking  house,  and  not  to  the  particular 
individuals  who  compose  it;  and  we  should  readily  so 
construe  the  bond  if  the  words  would  permit."  Barclay 
V.  Lucas  {e)  is  an  instance  of  such  a  construction.  Here 
the  guarantee  was  to  the  house  of  business :  it  secured, 
not  the  discharge  of  certain  duties  towards  individuals, 
but  the  observance,  generally,  of  the  terms  of  the  part- 
nership deed.     In  Dry  v.  Daty  (g),  which  may  be  cited 

(a)  3  East,  484.  (6)  4  Rust,  154. 

(c)  5  M.i  W.  580.  (d)  4  Taunt.  673. 

(e)  1  T.  R.  291.,  note  (a).  S.  a  S  Doug.  381. 
(g)  10  A.^E.  30. 

3  A  4 
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on  the  other  side,  it  might  be  presumed  that  the  guarantee 
was  meant  for  a  firm  composed  oFparticoIar  indindoals. 
The  argument,  that  a  surety  engages  himself  because 
persons  known  to  him  are  in  the  firm,  and  does  not 
mean  to  remain  liable  when  they  leave  it,  can  hsre  no 
weight  where  the  party  for  whom  the  guarantee  is  given 
is  himself  the  managing  partner.  P(dts  himself  would  be 
liable  on  this  deed ;  and  the  surety  must  be  so  likewise. 


Cresswellj  contra.  First  as  to  the  bond  itself:  the 
condition  for  accoundng  contemplates  an  accounting 
for  monies  of  the  **  said  copartnership;"  and  the  whole 
language  of  the  deed  shews  this  to  mean  the  copartner- 
ship between  fV.  Chapman^  E.  IV.  Chapman  and  Poits: 
whenever  that  ceased,  the  undertaking  to  account  no 
longer  applied.  Pemberion  v.  Oates  {a)  is  a  direct  au- 
thority on  this  point  A  condition  for  rendering  an 
account  to  a  trader  and  his  executors  does  not  make  the 
obligor  liable  in  respect  of  monies  received  after  the 
trader's  death :  Barker  v.  Parker  (b).  Lord  EUen- 
borough^  in  Strange  v.  Lee  (c),  thought  there  were  ex- 
pressions in  BarcUy  v.  Ijucas  (d)  inconsistent  with  the 
other  authorities.  Then,  if  the  bond  alone  does  not  keep 
up  the  liability  after  an  alteration  in  the  firm,  can  that 
effect  be  given  to  it  by  reference  to  the  indenture  ?  (He 
then  went  through  the  deed  of  partnership,  arguing  that 
its  language  and  provisions  were  not  such  as  to  render 
the  guarantee  binding  after  the  orignal  partnership  had 
terminated.)  IfVightman  J.  In  an  action  upon  the  in- 
denture, would  Poits  have  been  liable  on  the  breach 
here  stated  ?]    There  is  no  covenant  in  the  indenture 


(a)  4  Ruu.  154.  (6)  1  T.  IL  287. 

(c)  3  East,  484. 

{d)  I  T.  B.  891.  note  (a).     S,  C.  3  Dayg.  321. 
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for  rendering  acoonnts;  and  it  is  not  the  general  duty  of  Qusm'i  Bench. 

a  managing  partner  to  do  so.      The  liability  in  this  re-   * 

spect  must  depend  on  the  condition  of  the  bond.  The  Cmafmak 
provisions  of  the  indenture,  down  to  the  clause  for  BiosiiRrov. 
aocomiting  and  taking  stock,  refer  wholly  to  the  original 
partnership.  The  stipulations  that  follow  provide  for 
dianges  in  the  firm,  but  leave  the  accounting  clause 
independent  of  such  changes.  Taking  the  indenture 
and  condition  together,  the  reasonings  in  Pemberton  v. 
Oakes  (a).  Barker  v.  Parker  (i)  and  Strange  v.  Lee  (c) 
apply.  In  Universiti/  of  Cambridge  v.  Baldwin  {d)  the 
bond  was  conditioned  for  an  account  by  JS.,  C.  and  cZ, 
*'  and  the  survivors  and  survivor  of  them ; "  and  yet 
the  condition  was  held  not  available  prospectively  after 
a  partner  had  retired. 

Cur.  ado.  vuli. 

Lord  Denman  C.  J.,  in  the  vacation  following  this 
term  {December  Sd),  delivered  the  judgment  of  the 
Court. 

This  was  an  action  brought  by  the  surviving  obligee 
of  a  bond :  and,  the  condition  being  set  out  on  oyer  in 
the  plea,  it  appeared  that  the  plaintiff  and  the  deceased 
William  Chapman  had  entered  into  partnership  by  deed 
with  one  Potts;  that  Potts  was  to  be  the  acting  partner; 
and  that,  in  consideration  of  this  trust,  he  and  the  de- 
fendant bound  themselves  to  the  plaintiff  and  William 
Chapman  for  the  observance  by  Potts  of  the  covenants 
in  the  partnership  deed,  and  also  that  PottSj  during 
such  time  as  he  should  continue  the  acting  partner  in 
the  said  trade  of  the  said  copartnership,  should  faith- 

(a)  4  jRtot.  154.  (b)  \  T.  JL  S87. 

(c)  S  Eaa^  484.  (,d)  5  M.  ^  W,  580 
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as  being  the  shortest,  it  may  be  coavenient  to  dispose    ({uemV  Bench. 
of  first.  ^8^^- 

The  plaintiff's  counsel  naturally  objected  that,  issue  CHAncjiK 
having  been  taken  on  the  breach,  and  the  breach  having  BEcxnnoiik 
been  proved,  no  nonsuit  could  be  entered,  and  that  the 
fault,  if  any,  was  on  the  record  (a),  the  breach  being 
badly  assigned  In  answer  to  this  it  was  ingeniously 
contended  that,  the  plea  to  the  declaration  being  of  a 
general  performance,  the  real  and  only  question  for  the 
jury  was,  whether  that  was  true:  that,  in  order  to  go  to 
them  at  all,  the  plaintiff  was  bound  to  offer  evidence  o( 
some  breach  within  the  terms  of  the  condition;  any 
breach  beyond  those  terms  was  wholly  immaterial ;  and 
therefore,  on  the  assumption  that  his  main  objection  was 
well  founded,  a  nonsuit  might  properly  be  entered. 
This  argument  rests  on  the  particular  frame  of  the  re- 
cord, in  which  the  substantial  grounds  on  which  the 
action  rests  are  postponed  in  statement  till  the  repli- 
cation :  but  the  fallacy  of  it  consists  in  confounding  the 
province  of  the  Court  of  Nisi  Prius  with  that  of  the 
Ck>urt  in  Banc.  In  the  former  the  issues  are  assumed 
to  be  well  raised,  and  no  judgment  is  passed  on  them : 
they  are  all  to  be  tried ;  and  the  verdict  on  each  must  be 
according  to  the  evidence;  the  only  question  is,  are 
they  proved  ?  There  can  therefore  be  no  nonsuit  in  this 
case. 

But  we  are  bound  to  look  to  the  whole  record,  and 
give  judgment  notwithstanding  the  verdict,  or  arrest 
it,  adcording  as  the  breaches  are  well  or  ill  assigned :  and 

(a)  CresweU  suggested  in  argument  that  the  objection  did  not  neces- 
sarily arise  on  the  record,  as  it  did  not  appear  by  the  seventh  breach  that 
the  sums  unaccounted  for  might  not  have  been  due  before  the  death  of 
W,  Chapman. 
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1842. 

*  As  both  the  condition  and  the  deed  to  .which  it  refers 


CuATUA¥     are  set  out,  we  have  all  the  necessary  materials  be- 
BicKtHToir.     fore  us. 

It  has  been  stated  above  that  the  condition  is  two- 
fold ;  first,  generally,  for  the  keeping  the  covenants  in 
the  partnership  deed ;  and,  secondly,  for  that  on  which 
the  breach  in  question  is  assigned,  the  transmitting  a 
true  account.     If  we  are  to  determine  the  question  upon 
the  true  construction  of  this  latter  part,  taken  by  itseli^ 
it  seems  clear  that  the  objection  of  the  defendant  is  well 
founded.     The  condition  recites  the  formation  of  a  co- 
partnership in  a  certain  trade  between  the  plaintifl^  W, 
Chapman  and  PottSi  in  which  Potts  was  to  be  the  acting 
partner,  and  then  stipulates  thatPo^/s,  so  long  as  he  shall 
continue  the  acting  partner  ^*in  the  said  trade**  *'of  the 
said  copartnership,"  shall  make  a  true  account  and  pay 
the  balance  due  to  the  plaintiff  and  W.  Chapmatu     The 
defendant,  therefore,  has  bound  himself  for  the  duraUon 
of  the  copartnership  in  the  said  trade.     If  the  partners 
had  wholly  changed  the  nature  of  their  business,  it 
could  hardly  have  been  contended  that  the  defendant's 
liability  would  have  continued ;  and  it  can  be  with  as 
little  reason  contended  that  it  will  continue  beyond  the 
duration  of  that  copartnership :  but  the  copartnership, 
in  the  ordinary  sense  of  the  term,  was  dissolved  by  the 
death  of  W.  Chapman.     For  the  first  of  these  points  the 
case  of  Ijord  Arlington  v.  Merricke  (a)  is,  in  principle,  a 
direct  authority :  for  the  latter,  if  any  be  needed,  Vd'- 
liamyy.  Noble  {b)  and  Gillespie^  Executor  of  Cravfordf 
V.  Hamilton  (r)  are  in  point. 

(a)  2  Saund.  403.  (6)  8  Iferiv.  593.  614. 

(c)  8  Madd.  S51. 
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But  it  was  said  that,  this  being  a  question  of  con-  Queen's  Bench. 

struction,  the  whole  condition  must  be  looked  to,  and '___ 

the  copartnership  deed  therein  referred  to,  in  order  to      Chapmaw 
ascertain  the  meaning  of  this  or  any  other  part  of  it :     Bickiktov. 
and  it  was  urged  that   from   such   an   examination  it 
would  clearly  appear  that  the  word  "copartnership" 
must  be  understood  in  a  sense  wider  than  ordinary,  in 
order  to  effectuate  the  clear  intention,  that  the  defend- 
ant's liability  should  extend  as  widely  at  least  as  assumed 
in  the  breach.   The  deed  shews  that  the  partnership  was 
to  endure  for  twenty  one  years  {a) ;  and  it  is  provided 
that,  if  either  of  the  partners  be  desirous  to  withdraw  at 
the  end  of  the  seventh  year,  and  should  give  twelve 
calendar  months*  notice,  the  covenants  should  absolutely 
determine  as  to  him,  except  as  to  the  valuation  of  stock 
and  compensation  for  his  share;  and,  further,  that  any 
one  of  the  partners  should  be  at  liberty  to  transfer  his 
share,  or  any  part  or  parts  thereof,  to  any  one  or  more  of 
his  sons,  and  also  to  dispose  of  it  by  will  to  any  person 
or  persons;  and,   in  case  of  death  without  such  dis- 
position, that  it  should  pass  to  the  executor  or  adminis- 
trator, and  such  son,  legatee  or  representative  should 
be  deemed  a  partner  in  the  concern   for  all  the  residue 
of  the  said  copartnership,  subject  to  the  stipulations  and 
covenants  in  the  deed.     These  provisions,  it  is  said, 
make  it  clear  that  the  word  "  copartnership  "  is  used  in 
the  deed  and  condition  to  signify,  not  merely  the  joint 
carrying  on  of  the  trade  by  the  three  parties  to  the  deed, 
but  extends  to  a  carrying  it  on  by  any  two  of  them, 
with  or  without  the  assignee  or  representatives  of  the 
third,  during  the  term  of  years  specified  in  the  deed.    It 
is  material,  however,  to  observe  that  the  deed  contains 

(a)  By  the  tlatcs  given  on  the  record  it  appears  to  have  been  eleven 
years. 
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1842. 
'  condition  on  which  the  breach  is  assigned,  and  that  the 


Chafiiak      covenants  which  it  does  contain  as  to  keeping  books 

BicKiKToy.     and  accounting  precede  these  provisions  respecting  die 

withdrawal  of  old  or  introduction  of  new  partners :  and 

those  provisions  are  only  in  terms  made  binding  on  the 

parties  to  the  deed. 

We  are  now,  then,  to  apply  these  particulars  in  the 
deed  on  the  one  side  and  the  other  to  the  construction 
of  this  branch  of  the  condition.  And,  seeing  that  this 
branch  follows  one  requiring  a  general  observance  of 
the  covenants  in  the  deed,  and  is  clearly  an  additional 
stipulation  for  something  not  contained  in  the  deed,  and 
that  in  terms  it  is  to  be  performed  to  fF.  Chapman  and 
the  plaintiff  with  no  mention  of  the  survivor,  assignee 
or  any  other  person,  we  think  the  more  probable  and 
the  safer  construction  will  be  to  give  to  the  word  **  co- 
partnership "  its  ordinary  legal  meaning,  limiting  it,  that 
is,  in  duration,  to  the  period  during  which  the  same 
trade  was  jointly  carried  on  by  the  same  three  original 
parties  to  the  union.  Full  effect  will  be  given  to  the 
intention  of  the  parties  to  the  deed  if  we  construe  these 
stipulations  in  it  as  providing,  under  the  circumstances 
stated,  for  the  introduction  of  new  partners,  and  the 
carrying  on  of  the  same  trade  by  the  new  firm,  under 
the  same  conditions  inter  se  as  governed  the  old.  All 
this  may  well  have  been  without  adverting  to  or  intend- 
ing to  alter  the  legal  consequences  of  such  change  in 
the  members  of  the  firm :  and  we  ought  to  be  slow  in 
extending  by  implication  the  meaning  of  words  beyond 
that  which  they  ordinarily  bear  in  legal  construction,  in 
order  to  extend  the  liability  of  a  surety. 

We  are  strengthened  in  this  opinion  by  the  authority 
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of  a  case  cited  by  the  counsel  for  the  defendant,  which   Quem*s  Bench. 

1842. 
it  b  di£5cult  to  distinguish  in  principle  from  the  present,  ' 

that  of  Pemberton  v.  Oakes  (a).  There  a  banking  part-  Chafmah 
nership  was  formed  for  fifteen  years  between  Harding^  Bicdhtom. 
Oakes  and  WiUington :  it  was  stipulated  that,  if  Oaies 
or  WiUington  should  die  during  the  term,  the  concern 
should  be  continued  by  the  survivors  or  survivor,  the 
deceased's  share  to  be  paid  to  his  executor  up  to  the 
death ;  but,  if  Harding  should  die,  he  might  dispose  of 
his  share  to  his  wife  and  children :  and  there  was  a  pro- 
vision for  his  appointing  persons  who  should  carry  it  on, 
as  if  he  were  livmg,  during  the  minority  of  his  children ; 
and  the  business  was,  in  that  event,  to  be  carried  on  by 
the  surviving  partners  and  the  appointee,  in  the  manner 
and  on  the  terms  and  conditions  directed  by  the  part- 
nership articles,  as  if  he  bad  not  died.  Harding  made 
his  will  in  favour  of  his  children  as  to  this  share,  and 
appointed  persons  to  carry  on  the  concern  with  his 
partners;  and,  he  dying,  this  was  carried  into  effect. 
The  question  was,  whether  a  surety  for  a  customer  of 
the  original  firm,  who  had  executed  a  deed  to  the  mem- 
bers of  that  firm  to  secure  them  for  sums  already  due 
or  which  should  become  due  to  them  for  advances  to  be 
made  thenceforward  to  the  end  of  the  fifteen  years^  was 
liable  for  any  advance  made  after  the  death  of  Harding. 
And  the  present  Lord  Chancellor  held  clearly  that  he 
was  not  liable  for  advances  by  a  new  firm,  although  he 
had  stipulated  to  secure  advances  made  during  the 
whole  fifteen  years ;  and  that  the  death  of  Harding^  with 
the  substitution  of  the  appointees,  though  contemplated 
by  the  original  articles,  made  a  new  firm.  In  this  case, 
it  is  true,  no  new  partner  has  been  admitted ;  but  that 

(a)  4  Ruu.  154. 
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is  immaterial  if  the  death  of  one  of  the  old  ones  works  a 
dissolution.  And  it  is  true,  also,  that  in  this  case  the 
defendant  (the  surety)  is  averred  to  have  had  full  notice 
of  the  covenants  in  the  partnership  deed,  a  circumstance 
which  did  not  exist  in  the  case  cited  :  but  this  also  is 
immaterial,  the  question  turning  on  the  written  language 
of  the  instruments. 

Many  cases  were  cited  to  shew  that,  where  the  surety 
had  covenanted  with  the  house  and  not  the  members  of 
the  firm,  or  had  stipulated  that  his  liability  should  not  be 
affected  by  a- change  of  the  members,  he  would  remain 
liable  to  the  new  firm.  These  cases  we  do  not  in  the 
least  question,  our  judgment  proceeding  on  the  language 
of  this  condition,  making  all  due  allowance  for  the  efiect 
which  the  language  of  the  deed  ought  to  have  on  its 
construction. 

On  these  grounds  we  think  the  judgment  for  the 
plaintiff  ought  to  be  arrested. 

Rule  for  a  nonsuit  discharged. 
Judgment  arrested. 


Mondayt 
Novenier  7t]i. 


RoBSON  against  Cuelewis. 
Reported,  2  Q.  £.  421. 


VI,  VICTORIA.  72S 

QueeiCs  Bench, 
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Chapman  against  Beecham.  ivb^^sth. 

REPLEVIN,  for  taking,  on  25lh  N(wember  18S9rin  p.,  the  owner 
-  ,  ,         ^     __      _ ,  __  .  .of  land,  agreed 

the  parish    of   Hamcliursl^    Kent^    m    a    certain  with  c.  for  the 

dwelling  house,  shop,  warehouse,  yard  and  bakehouse  him  °  and,  c. 

diere,  in  the  possession  and  occupation  of  plaintiff,  the  "y^^"*  ^ 

goods,  chattels,  effects  and  cattle,  to  wit  &c,  of  the  ^°°*y;J^*^.„_ 

plaintiff  and  unjustly  detaining  &c.  ^^^^  ^  ^' "»» 

Avowry.     That,  long  before  and  at  the  said  time  ^.,  by  inden- 
ture to  which 
when  &c.,  plaintiff  was  indebted  to  defendant  in  a  sum  b.  and  c.  were 

or  money,  to  wit  800/.,  and  that  afterwards,  and  before  the  land  to  the 

the  said  time  when  &c.,  to  wit  29th  August  1832,  by  a  i*„*^f^^,  ^iT*^ 

certain  indenture  then  made  between  defendant  of  the  provi«>^a*.»f 

C.  should  pay 

one  part  and  plaintiff  of  the  other  part  (profert  of  the  ^:  ^?  d«bt, 

indenture,  sealed  with   the  seal   of  the  plaintiff),  the  on  a  day  named, 

js,  should  con- 
plaintiff  did  covenant,  promise  and  agree  with  the  de-  yey  to  c.  in 

fendant  that  he,  plaintiff,    would  pay   or   cause  to  be  nanted  topay 

paid  unto  defendant  the  said  sum  of  800/.,   with   in-  ltdf"te^t*!>n 

terest  for  the  same  at  and  after  the  rate  of  5  per  centum  ^^tfff^iefif  it 

per  annum,  free  from  taxes  and  without  any  deduction  were  made 

'^  '  "^  therein,  B. 

except  as  in  the  said  indenture  is  excepted,  on  the  29th  might  enter; 

but  it  was 

day  of  Februcuy  next  ensuing  the  day  of  the  date  of  the  agreed  that,  till 
said  indenture ;  and,  for  better  securing  the  payment  of  c.  should  ho'ld 
the  interest  of  the  said  principal  sum  of  800/.,  the  plain-  umdTimi  a 

covenanted 
that,  as  oAen 
as  it  should  happen  that  the  interest  was  in  arrear,  it  should  be  lawful  for  B.  to  enter  and 
distrain  for  the  arrear,  and  dispose  of  the  distress  as  landlords  may  do  in  respect  of  dis- 
tresses for  arrears  of  rent  on  leases  for  years. 

C  having  entered  into  possession,  B.  distrained  for  interest  accruing  afVer  the  day  named 
for  payment  of  the  principal.  B.  replevied ;  and  C.  avowed,  under  the  indenture,  the 
taking,  as  for  and  in  the  name  of  a  distress. 

Held  that  C,  whether  he  had  or  had  not  the  legal  estate,  might  create  the  power  of 
distress,  and  that  the  avowry  was  good  on  general  demurrer,  even  supposing  it  to  set  up 
only  a  leave  and  license. 

VOL.  III.    N.  S.  3  B 
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the  sum  of  60Lf  for  interest  thereon,  at  5  per  cent  per  Queen's  Bench. 

1 842. 
annum,  for  one  year  and  half  of  another  year,  ending   *__ 

29th  February  18S6,  became  due  and  payable  from  Chafmak 
plaintiflF  to  defendant,  according  to  the  tenor  &c.  of  the  Bxechaic 
indenture :  that  plainti£F  did  not  pay  the  800^,  or  the 
60^  or  any  part  thereof,  on  or  before  the  29th  of 
February  1836,  and  that  the  same  continued  due  and 
unpaid  for  more  than  twenty  one  days  next  following, 
tx>  wit  from  thenceforward  continually  until  and  upon 
and  at  and  after  the  time  when  8lc.  ;  whereby  another 
large  &c,  to  wit  the  sum  of  I40L,  for  interest  upon  the 
principal  of  800/.  at  the  rate  of  5  per  cent,  per  annum, 
for  a  long  period,  to  wit  for  the  period  of  three  years 
and  a  half,  commencing  on  a  certain  day,  to  wit  29th 
February  1886,  and  ending  on  a  certain  other  day,  to 
wit  29th  August  1839,  became  and  was  due  and  payable 
from  plaintiff  to  defendant  under  the  indenture,  and, 
at  the  time  when  &c.,  was,  and  thenceforth  hath  been, 
and  still  is,  due  &c.  from  plaintiff  to  defendant:  by 
reason  whereof  defendant  says  that  there  was,  at  the 
time  when  &c.,  due  from  plaintiff  to  defendant  a  large 
&c.,  to  wit  the  sum  of  200/.,  for  interest  on  the  prin- 
cipal sum  of  800/.  at  5  per  cent,  per  annum,  under 
the  indenture,  and  according  to  the  tenor  &c. :  and, 
because  the  said  sum  of  60/.  was  so  due  and  owing  and 
in  arrear  and  unpaid  from  plaintiff  to  defendant  for 
more  than  twenty  one  days  after  the  29th  of  February 
next  ensuing  the  date  of  the  indenture,  and  at  the  time 
when  &c.  was  still  in  arrear  and  unpaid,  together  with 
the  other  large  &c.,  to  wit  the  said  sum  of  140/.,  for 
such  interest  &c.,  making  together  200/.,  defendant, 
under  and  by  virtue  of  the  power  and  authority  to  him 
the  defendant  for  that  purpose  granted  by  the  plaintiff 

SB  2 
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by  the  said  indenture,  the  plaintiff  long  before  and  at 
the  said  time  when  &c.  being  in  possession  of  the  said 
dwelling  house,  shop,  warehouse,  yard  and  bakehoose 
in  which  &c.,  well  avows  tlie  taking  of  the  said  cattle^ 
goods,  chattels  and  effects,  in  the  said  dweUing  bouse^ 
shop,  warehouse,  yard  and  bakehouse,  in  which  &&, 
and  justly  &c.,  as  for  and  in  the  name  of  a  distress  under 
the  said  power  and  authority  so  to  him  for  that  purpose 
granted  as  aforesaid,  for  the  said  sum  of  2002.  so  doe 
and  owing  from  the  plaintiff  to  the  defendant  for  such 
interest  as  aforesaid,  and  which  still  remains  due  and 
unpaid :  and  this  he  the  defendant  is  ready  to  verify : 
wherefore  he  prays  judgment  and  a  return  &c. 

The  plaintiff  set  out  on  oyer  the  indenture,  which  was 
dated  29th  August  1832,  and  whereby,  after  reciting  a 
conveyance  of  land  to  such  uses  as  the  defendant  should 
appoint,  and,  in  default  thereof  and  subject  thereto,  to 
the  use  of  defendant  for  life,  remainder  during  de- 
fendant's life  to  a  trustee  and  his  heirs  in  trust  for 
defendant,  remainder  to  the  heirs  of  defendant,  and 
that  defendant  had  agreed  with  plaintiff  for  the  sale  to 
him  of  the  land  in  fee  for  183/.  6s.  Sd.;  that,  since  the 
agreement,  plaintiff  had  erected  a  messuage  or  tene- 
ment, bakehouse,  stable  and  other  buildings,  on  part 
of  the  land ;  that  the  purchase  money  still  remained 
due,  and  defendant  had  advanced  to  plaintiff^  for  the 
purpose  of  erecting  the  buildings,  616/.  13&  4^;  and  that 
it  had  been  agreed  that  the  two  sums,  making  together 
800/.,  should  be  secured  with  interest  thereon  to  de» 
fendant  in  manner  thereinafter  contained;  it  was  wit- 
nessed that,  in  pursuance  of  the  agreement,  and  in 
consideration  of  the  premises,  and  of  lOs.  paid  by  plain- 
tiff to  defendant,  defendant  did  appoint  the  land  to  him, 
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the  defendant,  in  fee,  subject  to  the  proviso  thereinafter  Queen's  Bench. 

1842* 
contained,   that  is  to  say,    that,  if  plaintiff,   his   heirs,   * 

executors,  administrators  or  assigns,  should  pay  to  de-  Chapmak 
fendant,  his  executors,  administrators  or  assigns,  the  Biicham. 
8002.,  with  interest  at  5  per  cent,  per  annum,  "  on  the 
29th  day  of  February  now  next  ensuing,"  the  defendant, 
his  heirs  or  assigns,  should  and  would,  at  the  request, 
costs  and  charges  of  plaintiff,  his  heirs  or  assigns,  re- 
convey  or  reassure  the  land  to  the  use  of  plaintiff, 
his  heirs  or  assigns,  in  such  manner  as  he  or  they 
should  direct.  Then  followed  several  provisos,  cove- 
nants, &c. ;  among  which  were  covenants  by  defendant 
for  title,  and  for  further  assurance;  and  a  covenant 
by  plaintiff  to  pay  the  800/.  with  interest  at  the  day  and 
time  before  appointed,  and  that,  after  default  made 
therein,  it  should  be  lawful  for  defendant,  his  heirs 
and  assigns,  to  enter  upon  and  enjoy  the  land,  and  that 
plaintiff  and  his  heirs  should,  at  the  request  of  de- 
fendant, his  heirs,  executors,  administrators  or  assigns, 
but  at  the  expense  of  plaintiff,  his  heirs,  executors,  ad- 
ministrators and  assigns,  execute  conveyances,  &c. ;  and 
an  agreement  and  declaration  that,  until  default  made 
in  payment  of  the  800/.  or  interest,  it  should  be  lawful 
for  plaintiff,  his  heirs  and  assigns,  to  hold  and  enjoy 
the  land,  buildings,  &c.,  and  receive  the  rents  and 
profits  for  his  and  their  own  use  and  profit,  without 
eviction  or  interruption  by  defendant,  his  heirs,  &c., 
or  any  one  claiming  through  them ;  and  a  covenant  and 
grant  corresponding  with  those  set  out  in  the  avowry. 
The  plaintiff  then  pleaded  three  pleas  in  bar ;  of  which 
two  only  are  material  here. 

1.  That  plaintiff,  at  the  time  of  the  making  of  the 
said  indenture,  had  not,  nor  at  any  time  since  had  he» 
3  B  S 


728 


Q.B.    MICHAELMAS  TERM, 


Volume  III. 
1842. 

Chafmak 

T. 

Bkbcuam. 


any  estate  whatsoever  in  the  said  dwelling  housei  sbq), 
warehouse,  yard  and  bakehouse,  or  either  of  them,  or 
any  part  thereof,  whereby  he  could  make  the  said  grant 
to  the  defendant,  or  give  to  him  the  said  power  and 
authority  of  distress  in  the  said  indenture  in  that  behalf 
contained,  and  in  the  said  avowry  in  that  behalf  above 
mentioned.     Verification. 

2.  That  defendant,  at  the  time  of  the  making  of  the 
supposed  grant  of  the  supposed  power  and  authori^  of 
distress  in  the  avowry  mentioned,  and  from  thence 
until  and  at  the  time  of  the  making  of  the  said  distress 
in  the  declaration  mentioned,  continually,  was  sdsed  in 
his  demesne  as  of  fee  of  and  in  the  said  dwelling  house, 
shop,  warehouse,  yard  and  bakehouse,  in  the  declara- 
tion mentioned,  and  every  of  them,  and  had  not  at  any 
time,  during  the  period  aforesaid,  demised,  or  in  any 
manner  parted  with,  any  legal  interest  of  and  in  the 
same,  or  any  part  thereof,  to  any  person  or  persons 
whomsoever:  by  reason  of  which  premises  the  said 
supposed  power  and  authority  became,  and  at  the  said 
time  when  &c.  were,  wholly  merged  and  extinct. 

Special  demurrer  to  both  the  pleas,  for  causes  which 
were  afterwards  stated  in  the  argument 

Joinder  in  demurrer. 


fV.  H.  Watson  for  the  defendant  in  replevin.  .  The 
facts  stated  in  the  pleas  constitute  no  answer  to  the  avowry : 
if  they  did,  the  plaintiff  would  be  estopped  from  set- 
ting them  up.  It  is  not  necessary,  to  justify  the  taking 
under  the  clause  set  out  in  the  avowry,  that  the  plaintiff 
should  have  a  legal  estate  in  the  land.  The  clause  may 
be  construed  as  a  license  to  take  in  the  event  of  non- 
payment.    Such  a  license  may  be  pleaded  in  replevin 
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as  well  as  in  an  ordinary  action  of  trespass*    But,  fur-  Cbtem's  Bench. 

ther,  if  a  legal  interest  in  the  plaintiff  were  essential  to    ' 

the  defendant's  right  of  distress,  then  the  defendant,  by  Chafmam 
making  the  grant  under  seal,  is  estopped  from  denying  Bkichax. 
that  essential  fact  It  is  laid  down  by  Littleton  and 
Lord  Coke  that,  if  debt  be  brought  for  rent  on  a  lease, 
the  lessee  may  plead  that  the  lessor  had  nothing  in  the 
tenements  at  the  time  of  the  lease,  except  the  lease  be 
made  by  deed  indented,  for  **  then  are  both  parties  con* 
eluded ;"  Litt.  B.  \.  c,  7.  s.  58. :  Co.  Lit.  47  b.  So,  if  a  dis- 
seisor lease  to  the  disseisee,  this  works  a  remitter  unless 
the  lease  be  by  deed  indented :  but,  if  it  be,  the  lease 
works  no  remitter,  and  a  reservation  of  rent  in  such  lease 
shall  be  good  against  the  disseisee;  and  this  estoppel 
would  be  good,  even  if  the  deed  were  a  feoffment  in 
fee  reserving  a  rent  or  condition,  and  there  were  livery 
of  seisin ;  Co.  Lit.  363  b.  In  Heath  v.  Vermeden  (a)  it 
was  decided  that  a  lessee  by  lease  indented  could  not 
plead  nil  habuit  in  tenementis  to  debt  for  rent  The 
same  doctrine  is  recognised  in  Treviban  v.  Lawrence  {b). 
In  Dancer  y.  Hastings  {c)  the  plaintiff  in  replevin  was  held 
to  be  concluded,  on  an  issue  upon  non  tenuity  pleaded  to 
a  cognizance  made  under  a  receiver  in  Chancery  who 
had  demised  to  the  plaintiff.  The  exception  to  the 
rule  that  a  party  is  estopped  by  his  own  deed  is  where 
persons  are  acting  as  trustees  for  the  public,  or  where  the 
point  arises  upon  an  act  of  parliament  of  which  the  court 
must  take  notice ;  FairtitU  dem.  Mytton  v.  Gilbert  {d). 
But,  further,  it  appears  from  Wilkinson  v.  Hall  {e)  that 
the  effect  of  this  indenture  is  as  if  the  defendant  had  de- 

(a)  3  Lev,  146. 

(6)  S  Ld.  m^m.  10S6.  1048.  1051.  S.   C.  6  Mod,256,  S58. 

(c)  4  Bmg,  2.  (d)  2  T.  R.  169. 

{e)  3  New  Co,  508. 
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train,*'  and  justifies  the  taking  **  as  for  and  in  the  name  Queen**  Bench. 

of  a  distress."  Indeed  it  may  be  contended  that  the  clause  1_ 

in  question  is  nugatory :  for  the  "  February  next  ensuing  Chapmam 
the  day  of  the  date  "  of  the  indenture  was  February  1 8SS.  B«ichak. 
The  allegation  therefore  of  the  interest  becoming  due  on 
February  29th|  I8S69  as  the  29th  February  next  after  the 
date  of  the  indenture,  is  bad.  But  at  any  rate  this  is  not 
rent  reserved ;  for  there  is  no  demise :  and,  as  a  grant 
of  a  rent  charge,  the  deed  is  void.  It  is  said,  in  SAep. 
Touchst.  243 :  ^^  If  a  man  grant  or  charge  that  which  is 
none  of  his,  and  that  wherein  he  hath  no  property,  it 
being  in  the  grantee,  or  a  stranger;  the  grant  is  void." 
**  And  albeit  the  grantor  doth  afterwards*  purchase  the 
manor,  or  the  land,  yet  this  will  not  make  the  grant 
good  (a)."  In  such  a  case,  the  grant  might  have  been 
treated  as  a  license  as  well  as  here.  In  Doe  dem.  Bar^ 
her  V.  Lawrence  (i)  it  was  held  that  a  right  of  entry  can- 
not be  reserved  to  a  stranger  to  the  estate.  Then  ther^ 
is  no  estoppel,  because  the  objection  appears  on  the  face 
of  the  indenture.  "  Where  the  verity  is  apparent  in 
the  same  record,  there  the  adverse  party  shall  not  be 
estopped  to  take  advantage  of  the  truth  ;  for  he  cannot 
be  estopped  to  allege  the  truth,  when  the  truth  appeareth 
of  record ;"  Co.  Lit,  352  i,  cited,  Com.  Dig.  Estoppet, 
(£2.).  [Wightman'i.  Why  do  you  call  this  a  rent 
charge  at  all  ?  The  parties  agree  that  the  interest  shall 
be  levied  by  distress.]     A  charge  which  is  to  come  out 

(a)  SheppatdwidM :  <<  But  if  the  grant  be  by  way  of  fine,  or  by  iDden. 
ture,  there  in  lome  cases  it  shall  be  good  by  way  of  estoppel.  And  in 
ftoM  case,  albeit  the  party  recite  that  it  is  his  own,  yet  this  wiU  not  mend 
the  case.  And  therefore  if  a  man  recite  that  he  hath  a  rent  of  ten 
pounds  a  year,  and  then  grant  fire  pounds  a  year  parcel  of  it ;  in  this 
,  if  be  hare  no  such  rent  the  grant  is  Toid." 

(6)  4  Tbitn/.  23. 
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ant  must  have  a  return ;  HameU  v.  SambacJc  (a),  Dent  v.  QuamV  Bench. 
Parsons  (i),  Forty  v.  Imber  (c).  ' 

Chafman 

V. 

Lord  Denman  C.  J.  I  cannot  understand  why  the  Bucham. 
plaintiiBP  should  not  have  the  power  of  granting  the  right 
of  distress,  his  possession  of  the  land  being  undisputed. 
Perhaps  the  plea  would  have  been  more  correct  if  it 
bad  justified  in  terms  by  way  of  leave  and  license :  the 
deed  would  support  such  a  plea.  The  objection  there- 
fore comes  only  to  this,  that  the  plea  is  not  sufficiently 
distinct  as  to  claiming  by  leave  and  license.  The  ob- 
jection on  the  words  ^^next  ensuing*'  cannot  prevail: 
we  cannot  refer  the  words  to  the  last  antecedent,  Fe^ 
bruan/f  when  by  so  doing  we  turn  the  whole  into 
nonsense  (d) :  we  must  refer  them  to  <'  the  twenty-ninth 
day." 

Williams  J.  The  objection  turns  on  the  words  of 
the  justification,  ^^  as  for,  and  in  the  name  of  a  dis- 
tress.'' Mr.  Piatt  assumes  that  this  creates  a  difficulty : 
but^  if  the  words  were  totally  omitted,  the  plea  would 
be  equally  available.  The  meaning  was  that,  in  the 
event  of  the  money  not  being  paid,  the  defendant  might 
satisfy  himself  by  seising  goods  on  the  premises. 

Coleridge  J.  The  whole  stands  on  the  agreement 
of  the  parties.  The  title  is  immaterial.  The  party  in 
possession  says  the  other  may  distrain,  eo  nomine.  You 
may  call  that  what  you  please:  the  words  can  make 
no  difference. 


(a)  Hob.  133.  (5th  ed.)  (6)  Cro,  Joe.  473. 

(c)  6  East,  434. 

(d)  See  Rex  ▼•  IFrighi,  I  A.  i  E.  484.  445. 
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WiGHTMAN  J.  The  objection  b  pat  as  if  this  were  a 
rent  charge  issuing  out  of  lancL  But  the  plea  merely 
shews  that  the  plainti£P»  having  possession,  is  distrained 
on  by  virtue  of  an  agreement  that,  if  the  interest  be 
not  paid,  the  defendant  may  distrain  for  it  on  these 
particular  lands.  As  to  the  other  objection,  it  conld  at 
the  utmost  shew  only  that  too  much  is  distrained  finr: 
the  avowry  separates  the  interest  claimed  as  due  oq 
February  29th,  1886,  from  that  due  after.  If  the  in- 
terest be  due  only  in  respect  of  the  time  after  FAnuny 
1836,  the  defendant  has  distrained  for  too  much;  but 
he  is  still  entitled  to  a  return. 

Judgment  for  defendant  (a). 


[Wednesday, 

JitneZ4tb, 

184a] 


(a)  The  following  is  the  cise  alluded  to  in  the  argument,  aft  p>*7Sa. 

Hawthorn  and  Others,  Assignees  of  Robson  and  Another, 
against  The  Newcastle  upon  Ttne  and  North  RmgT.na 
Railway  Company. 


A  railway  com-  Taona.  The  defendants  (who  were  incorporated  under  itat  6  & 
pany  contracted  7  jfr  4.  c.  lizvi.,  local  and  personal,  public),  pleaded  several  |tes, 
should'build  a '  ^^•"^"g  ^  issues  of  fsct.  On  the  trial,  before  ColendgtJ^f  at  the  Spring 
bridge  for  the  Assizes  for  Northumberland,  1838,  a  Terdict  was  found  for  the  plaintiflfs 
company  on 

their  railway :  R.  was  to  provide  implements  and  materials ;  and,  if  the  company^  aichittct 
considered  that  JR.  did  not  proceed  with  proper  expedition,  the  company,  00  aeren  days' 
notice,  might  employ  other  or  additional  workmen,  and,  in  that  case,  might  use  the  imple- 
ments and  materials  of  IL  which  for,  the  time  being  should  be  used  by  ^  in  or  about  the 
works ;  and  R.  was  to  repay  all  additional  expenses.  The  company  were  to  hare  a  lien  on 
the  implements  and  materials  which  for  the  time  being  should  be  upon  the  ground  whereon 
the  bridge  was  to  be  built,  as  a  security  for  the  completion  of  the  works,  R,  undertaking 
to  execute  such  deeds  as  counsel  for  the  company  should  adrise  ior  confirming  the  lien 
and  security. 

A  fiat  of  bankruptcy  issued  against  R,  on  3 1st  July,  on  which  day  the  company  took 
possession  of  implements  and  materials  used  by  i?.  in  building  the  bridge.  On  1st  ^uguti 
the  company  gave  notice,  as  provided  in  the  contract  t  on  2d  Augutt  they  commenced 
completing  the  bridge,  and  in  so  doing  used  some  of  the  materials,  and  detained  the  rssL 

1 .  Held,  that  the  agreement  was  lawful,  not  being  made  in  contemplation  of  bankruptcy. 

2.  That  the  company  were  not  entitled  to  use  the  implements  and  matertala  till  the 
expiration  of  the  seven  days*  notice,  and  that  the  previous  use  was  a  conversion. 

S.  That  they  were  entitled,  after  the  seven  days,  to  use  all  implements  and  materials 
used  by  the  contractor  on  any  part  of  the  works  for  constructing  the  bridge. 

4.  That  they  were  entitled  to  a  lien  upon  all  such  implements  and  materials,  so  used,  as 
were  upon  any  land,  possessed  by  the  company,  on  which  the  building  of  the  bridge  wat, 
in  a  popular  sense,  being  carried  on.     But  not  to  a  lien  upon  the  matanals  of  a  temporvy 


[IV.  VICTORIA.]  735 

f<or  1SS7L,  subject  to  be  reduced,  or  a  verdict  entered  for  the  defendants.  Queen's  Benck, 

upon  a  case.  [  1 840*3 

The  cue  was  stated  accordingly  ;  and,  in  Eatter  term  1840  (Afoy  Ist, 

before  Lord  Denman  C.  J.,  LUtiedale,' Patteaan,  and  Coleridge  Js.),  Alex-  Hawthorm 

tmder  was  beard  for  the  plaintiffs  and  W.  H.  Watson  for  the  defendants.  Nkwcastlx  &c. 

Hie  following  authorities  were  referred  to.       Wilson  t.  Greenwood  (1  Railway 

Apoiu^  471.,  and  note  (o)  ib.  p.  481.X     Tripp  ▼.  Armitage  (4  M.  J-  W.  Company. 

687.},  Croufiol  t.  The  London  Dock  Company  (2  Or,  ^  M,  637.    S.  C.  4  railway  con- 

Tynoh.  967.),  Rouch  ▼.    TA*  Great   Western  Railway  Company  (then  stnicted  for 

standing  for  judgment,  since  decided,  1  Q.  P.  51.),  Uanton  r.  Moore  iJJJ!?"^  *j^ 

(7  T.  H.  67.),  Cb/£iiu  T.  Forbes  (S  T.  22.  316.),  note  (6)  to  Greene  t.  bridge  from 

Jime$  (1  ^ms.  ifound  300  6.),  Freeman  t.  Cr(s^<  (4  Af.  ^  r.  4.),  Aou/-  an  adjoining 

Udge  T.  ^Mo<<  (8  A.  i  E.  592.),  urfWon  t.  Jtfitti  (9  ^.  J-  B.  248.),  Gor-  ^^""^  "°[j^^^  * 

don  ▼.  3^  .Sosf  India  Company)  (7  T,  R.  228.).  end  of  such 

Cur.  adv.  vuU.  temporary  rail- 
way,  not  being 

Lord  DnrxAN  C.  J.,  in  Trinity  vacation  (June  24th),  1840)  delivered   ^^  *«  «>m- 
,     .    ,  -  .     r,  pany  s  land. 

the  judgment  of  the  Court  5^  But  that 

The  main  question  in  this  case  arises  upon  the  proper  construction  to  these  last  mate- 
be  given  to  certain  clauses  in  an  agreement  between  the  defendants  and  f?^/^  ^^^ 
,     .     ,                 ,             .^  ,       ,.j.     .      .^                   ....          .          B  habletobe 
the  bankrupts,  and  upon  their  validity  in  the  event,  which  has  ansen,  of  ^^^  y^    ^hc 

the  bankruptcy  of  the  parties  on  the  one  part  of  the  agreement     Several  company,  as 

points  have  been  discussed  in  the  argument,  it  being  submitted  to  us  to  ^^^^* 

decide,  not  only  the  verdict,  but  the  amount  of  damages.     And  the  most  ^hese  rishts  of 

orderly  method  of  disposing  of  them  will  be,  first,  to  consider  the  agree-  the  company 

ment  itself,  secondly,  the  circumstances  to  which  it  is  to  be  applied,    ^^J^^  ^^\ '"' 

ri-      »    validated  by 
and,  lastly,  what  the  conclusion  from  both  will  be  with  reference  to  the   ^he  possession 
pleadings  in  the  cause.  of  the  bank- 

The  defendants,  in  the  construction  of  their  railway,  having  to  tlirow  ™P*»  "^der 
«  bridge  over  WilUngton  Deany  entered  into  a  contract  with  the  bank-  ^^  |g^  <.'72'. 
rupts,  who  were  builders,  for  that  purpose.  These  last  were  to  provide,  he  being  the 
at  their  own  expense,  all  necessary  implements  and  materials  for  com-  ^'^^  ^^'^^V 
pleting  the  work ;  large  powers  were  given  to  the  architect  of  the  com-  other  imple- 
pany  in  the  rejection  of  improper  materials,  and  the  determination  whether  ments  and 
the  work,  as  it  proceeded,  was  properly  done ;  "  and,  if,  in  his  opinion,  the  ™^^f"f  *'.**' 
bankrupts  should  not  proceed  with  sufficient  expedition  in  the  performance  5^,,'  removed 

without  any 
objection  from  the  company's  authority,  the  lien  being  a  shifting  one,  and  attaching  to 
foch  articles  as  were  brought  fh>m  time  to  time,  and  ceasing  as  to  such  only  as  were  removed. 

8.  Nor  by  the  implements  and  materials  not  being  scheduled. 

9.  The  assignees  of  R.  having  brought  trover  against  the  company  for  all  the  imple- 
ments and  materials  above  mentioned,  the  defendants  pleaded  the  contract  specially, 
and  alleged  that  the  implements  and  materials  were  brought,  and  used  for  the  bridge,  and 
were  on  the  ground  whereon  the  bridge  was  to  be  built ;  and  that  defendants  had  possession 
by  R,*s  permission,  and  continued  to  possess  under  the  lien.  On  replication  de  injuria : 
Held,  that  defendants  were  entitled  to  judgment,  although  the  facts  did  not  bring  all  the 
articles  to  which  the  declaration  applied  within  the  lien,  the  plaintifi*s  not  having  new 
assigned. 

la  The  rules  as  to  new  assignments  apply  to  trover  as  well  as  trespass. 
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would  be  on  that  spot,  until  worked  up  into  the  bridge  itself.     The  ei«    Queen*t  Bench, 
prcsBon  "lands  or  grounds,**  as  well  as  the  reason  of  the  thing,  shews        [1840.] 

that  the  lien  would  extend  into  all  places  in  which  the  building  of  the     

bridge  was,  in  a  popular  sense,  being  carried  on,  if  such  places  were  in  the       H awthobjt 
possession  of  the  oompanj,  so  that  they  might  be  considered  as  baring  a   Nbwcastli  &c. 
posasision  of  the  articles  there  placed.  Railwaj 

Such  being  our  riew  of  the  Taliditj  and  import  of  the  agreement,  we  Company, 
msy  at  once  dismiss  two  points  made  for  the  assignees :  the  remotal  of 
Baehinery  fiom  the  works  from  time  to  time  to  be  used  elsewhere  with- 
out the  lea? e,  but  without  the  objection,  of  the  architect ;  and  the  fact 
that  no  schedule  was  made  of  the  goods  and  chattels  from  time  to  time 
brought  upon  the  ground.  The  circumstances  which  must  be  taken  to 
hftTe  been  in  the  contemplation  of  the  parties  fully  account  for  both  these 
fiKta,  and  strip  them  of  all  importance. 

We  come  then  to  the  other  facU  of  the  case.  Acts  of  bankruptcy  were 
committed  on  the  S6th  Jufyt  a  fiat  issued  on  the  Slst  On  the  same 
day,  the  company  took  formal  possession  of  the  articles  for  which  the 
action  is  brought,  and  put  a  special  ageqt  in  charge  of  them.  On  the 
JHi  of  jtuguti  they  gate  the  notice  required  by  the  former  part  of  the 
agreement  above  stated,  and  on  the  tecond  took  on  themseWes  the  com- 
pletion of  the  bridge,  and,  in  building  it,  have  used  part  of  the  said 
articles,  and  hare  ever  since  retained  possession  of  the  residue. 

Here  again  we  may  dismiss  some  pcnnts  made  in  argument  There 
b  no  case  of  apparent  ownership ;  for,  down  to  the  date  of  the  bank- 
ruptcy, the  bankrupts  who  had  a  possession  were  the  true  owners  of  the 
property  in  question.  On  the  other  hand,  the  company  had  no  right 
to  begin  to  use  the  articles  on  the  2d,  or  at  any  time  before  the  seren 
days'  notice  had  expired  :  and  the  user  for  that  time  was  a  conversion. 
At  the  end  of  the  seven  days,  however,  their  right  would  begin,  and  the 
sabsequent  user  would  be  lawful.  No  point  was  made,  and  very  pro- 
perty, of  the  former  possession  taken  by  the  company  on  the  Si st,  which 
was  certainly  consistent  with  their  preriously  having  such  a  possession  as 
would  sufiice  for  the  lien. 

We  come  now  to  the  articles  which  have  been  so  used.  And  the  case 
dirides  them  into  four  parts.  The  first  division  in  value,  amounting  to 
61  Si!.  IS*.  6(L,  were  actually  upon  the  line  of  the  railway,  on  land  the  ab- 
solute property  of,  and  in  the  possession  of,  the  company.  Upon  these  it 
was  hardly  contested  that  the  lien  would  attach,  if  it  attached  at  all.  The 
second,  of  the  value  of  6S42.  13s.  9</.,  were  upon  land  adjoining  the  line, 
and  in  possession  of  the  company  t  these  also,  in  our  opinion,  fall  under 
the  lien,  giving  to  the  expressions  which  limit  its  range  the  reasonable  in- 
terpretation which  we  think  we  are  bound  to  do.  The  third  class,  of  the 
value  oflL  16s.  9d,  were  one  temporary  railway  constructed  for  the  pur- 
pose of  bringing  materials  from  the  Tyne  to  the  bridge,  and  the  materials 
of  the  temporary  railway  itself,  of  the  value  of  131 L  i 5s.  4(L     And  the 
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taken  into  conaidenuion.    It  is  true  that  a  new  astignment  is  a  novelty  in  Qu£erC$  Benefit 

trover,  as  in  assumpsit ;  but  that  must  be  attributed  to  the  practice  before  |^1 840.]] 

the  new  rules  of  giving  nearly  every  matter  in  evidence  under  the  general 

issue.    Now  that  these  forms  of  action  are  made  subject  to  the  same  rules  -Hawthorn 

of  special  pleading  as  trespass,  the  consequences  will  follow  in  every  Ncwcastle&c. 

stage.     And,  as  a  new  assignment  would  certainly  have  been  necessary  Railway 

if  the  declaration  had  been  in  trespass,  it  vrill  be  equally  so  now.  Company. 

We  are  of  opinion  therefore  that  a  verdict  ought  to  be  entered,  on  the 
third  and  fifUi  issues,  for  the  defendants. 


The  Queen  against  The  Inhabitants  of  Hendon.  ^^^^'^0^, 

November  9tb, 
1842.      ' 

Reported,  2  Q.  B.  455. 


The  Queen  against  The  Inhabitants  of        x^^^grh. 

SiLKSTONE. 
Reported,  2  Q.  B.  520. 


The  Queen  against   The  Inhabitants  of       ^^^^S^9th. 
Stowford. 

Reported,  2  Q.  B.  526. 


VOL.  III.   N.  s.  3  c 
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Tkund^,  Bevan  against  Gething. 


loan  action 
upon  a  pro- 


T^EBT  on  a  promissory  note,  and  on  an  account 
missoiy  note,  stated.     Plea  (amonir  others)  the  Statute  of  Limi- 

to  which  the  ^  ^  ' 

Sutub  of         tations.     On  the  trial,  before  CoUman  J.,  at  the  Afon- 

Limitations 

was  pleaded,  mouth  Summer  Assizes,  1841,  the  plaintiff,  to  take  the 
evidence  that  case  out  oF  the  Operation  of  the  statute,  proved  that 
JlfdllTon*^-  the  defendant  had,  in  September  1835,  paid  5*.  to  the 
notfc* ^Oetficn  pl^^tiff's  SOU  (who  was  Called  as  a  witness),  acknow- 
offered  to  prove  ledinniT  that  it  was  on  account  of  the  note  in  question. 

that  defendant,  ®     ®  * 

onaaubwquent  The  plaintiff  then  called  his  attorney,  who  stated  that 

occasion,  ad- 
mitted orally      the  defendant  had,  since  this  action  was  commenced, 

made  such         admitted  having  paid  the  5s.  to  plaintiff's  son  on  account 

2S^*i^^u*  ^f  the  note.     The  evidence  was  objected  to,  but  re- 

the^atter*^^.     ceived ;  and  the  plaintiff  had  a  verdict.     TtMoi^  in  the 

dence  was  not     ensuinff  term,  obtained  a  rule  nisi  for  a  new  trial, 
excluded  by  ^ 

Stat  9  G.4, 

Godson  now  shewed  cause.  Stat.  9  G.  4.  c.  14.  &  1. 
enacts  that,  in  actions  of  debt  on  simple  contract,  *^  no 
acknowledgment  or  promise  by  words  only  shall  be 
deemed  sufficient  evidence  of  a  new  or  continuing  con- 
tract, whereby  to  take  any  case  out  of  the  operation"  of 
the  Statute  of  Limitations,  *^  or  to  deprive  any  party  of 
the  benefit  thereof,  unless  such  acknowledgment  or 
promise  shall  be  made  or  contained  by  or  in  some 
writing  *'  &c.  The  effect  of  payments  is  preserved  by 
a  proviso  in  that  section :  though  it  is  true  that  an 
oral  acknowledgment  of  having  paid  money  on  account 
within  six  years  was  held  insufficient  in  fVilUs  v.  Nem- 
ham  {a) :   and  Bcyley  v.  AdUon  {b)  supports   this  de- 

(a)  S  r.  i  J:  518.  (6)  12  A.  i  E.  49SL 
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cision.     But  in  fVaters  v.  Tompkins  (a),  part  payment  Qu^en^t  Bench. 

having  been  proved  otherwise  than  by  admissions,  it 1__ 

was  held  that  oral  declarations  were  receivable  to  Bitak 
shew  that  the  payment,  when  made,  had  been  appro-  Orranio. 
priated  to  the  debt  in  question.  Moore  v.  Strong  {b) 
and  Trentham  v.  DeveriU  (c)  also  shew  how  far  evidence 
of  this  kind  is  admissible  to  support  or  explain  other 
proof  of  a  payment.  In  the  subsequent  case  of  Maghee 
v.  O^Neil  (rf),  where  the  decision  in  WiUis  v.  Newham  (e) 
was  adhered  to,  Lord  Abinger  C.  B.  said :  **  If  this 
question  were  res  Integra,  I  should  certainly  say  that 
the  mode  of  payment  of  principal  or  interest  was  left  by 
Lord  Tenterdenh  Act  to  be  proved  as  at  common  law. 
But  we  are  not  sitting  here  as  a  court  of  error."  "  My 
impression  however,  is,  that  the  act  of  parliament  has 
been  pressed  beyond  its  intention."  And  Parke  B.,  re- 
ferring to  WiUis  V.  Newham  (e)  and  Bayley  v.  Ashton  (g\ 
said :  *^  My  feeling  certainly  is,  that  those  decisions 
have  gone  too  far ;  but  sitting  as  we  do,  with  a  co- 
ordinate jurisdiction  only,  we  cannot  overrule  the  judg- 
ment of  the  Court  of  Queen*s  Bench."  He  intimated, 
however,  that  the  plaintiff  might,  in  a  fresh  action,  bring 
error :  and  he  added  :  ^\  If  it  comes  before  us  in  that 
shape,  I  shall  then  hold  myself  fully  at  liberty  to  con- 
sider it  independently  of  the  cases."  The  present  ob- 
jection would  go  even  farther  than  those  which  were  held 
good  in  the  cases  thus  commented  upon  in  the  Court  of 
Exchequer. 

(a)  2  Cro»  ilf.  ^  R.  723.   S.  C.  Tyrwh.  ^  G.  137.     See,  as  to  this  aiM 
the  last  cited  case,  Edan  v.  Dudfeld,  1  Q.  B.  302.  307. 
(6)  1  New  Ca,  441.  (c)  3  New  Ca,  397. 

(<0  7  3/.  *  W.  531.  (e)  S  Y.^J.  518.  S.  C.  Tyrwh,  i  G.  137. 

(g)  12  A,  cj  E.  493. 

8  C   2 
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Coleridge  J.     I  felt  pressed  by  the  argument  for  Qwen*s  Bem^ 

the  defendant:  but  I  cannot  distinguish  this  case  from  '___ 

Waters  v.  Tompkins  {a) :  and  I  rely  rather  on  that  au-  b«^aii 

thority  than  on  principle.  Grthimo. 

WiGHTMAN  J.  Waters  v.  Tompkins  {a)  decides  the 
precise  point  now  before  us.  Evidence  of  oral  declara- 
tions is  not  sufficient  to  prove  a  payment,  but  may  be 
received  to  corroborate  other  proof  of  that  fact 

Rule  discharged  (A). 

(a)  2Cro.  M.4;  R,  723.     S.  C.  I^wk.  ^  G.  137. 
(fr)  See  JJoydofi  t.  WiUiamt,  7  Bins^,  163.;  Etlwood  t.  Smiik,  9  M. 
Ir  W.  615. 
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mon  and  return  a  jury  for  the  purpose  of  determining  QMeen*s  Benck. 
certain   matters  in   dispute   between    Walker  and   the 
above  named  company. 

Stat  6  &  7  /f^«  4.  c.  cxxiii.,  local  and  personal,  public, 
**  for  making  a  Railway  from  the  Minories  to  Blacks 
XDaW*  &c,  incorporates  the  company,  empowers  them 
to  make  the  railway  in  a  certain  line,  to  take  lands, 
and  to  treat  for  the  purchase  &c.,  and  requires  them  to 
make  satisfaction  for  damage  &c. :  sects.  I,  6,  9,  1 1. 
Sect.  22  provides  for  summoning  a  jury  (on  warrant  from 
the  company  to  the  sheriff)  to  assess  purchase  money 
for  lands  and  compensation  for  good  will  &c.  or  for 
damage  in  case  of  disagreement  or  disability  &c.  Sect. 
28  contains  provisions  as  to  notice,  which  are  sufficiently 
stated  in  the  judgment  of  the  Court,  p.  754.  post. 

Sect.  50  enacts :  ^^  That  if  any  person  or  corporation, 
by  this  act  authorised  to  sell  and  convey  any  lands, 
shall  be  applied  to  by  or  on  behalf  of  the  said  com- 
pany, to  treat  for,  sell,  dispose  of,  or  convey  any  part  of 
any  house,  garden,  yard,  warehouse,  building  or  manu- 
factory, in  the  actual  occupation  of  one  person  or  several 
persons  jointly,  and  shall  by  notice"  &c,  ^^  signify  his 
inclination  or  desire  to  treat  for,  sell,  dispose  of,  and 
convey  the  whole  of  such  house,  garden  "  &c. ;  ^^  and 
if  it  shall  happen  that  the  said  company  shall  not  think 
proper  or  be  willing  to  purchase  the  whole  of  such 
house,  garden  "  &c.,  ^^  then  and  in  every  such  case, 
nothing  in  this  act  contained  shall  extend  or  be  con- 
strued to  extend,  to  compel  such  person  or  corporation 
interested  therein,  to  treat  for,  sell,  dispose  of,  or  con- 
vey, or  to  authorise  the  said  company  to  take  or  use 
part  only  or  less  than  the  whole  of  such  house,  garden," 
3  c  4 
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before  described,  for  ascertaining  and  settling  the  value  Queen's  Bench, 
or  recompense  for  other  lands,  tenements,  heredita- 
ments and  premises  to  be  taken  or  purchased  for  the 
purposes  of  this  act:  Provided  always,  that  no  party 
shall  be  entitled  to  receive  any  compensation  under  the 
above  enactment  unless  the  jury  to  whom  it  shall  be 
referred  to  ascertain  the  amount  thereof,  shall,  by  their 
verdict,  determine  that  the  property  in  respect  of  which 
the  same  is  claimed,  has  been  deteriorated  in  value  by 
the  construction  of  the  said  railway:  Provided  also,  that" 
no  party  shall  be  entitled  to  such  compensation,  nor 
the  company  be  compellable  to  purchase  such  property 
after  twelve  months  from  the  opening  of  the  railway : 
'*  Provided  always,  that  in  no  case  shall  the  said  com- 
pamf  be  compellable  to  purchase  any  portion  of  any 
dwelling  house  or  shop^  which  portion  is  situate  at  a 
greater  distance  than  fifty  feet  from  the  said  railway : 
Provided  always,  that  the  said  company  whenever 
called  on  to  take  part  of  such  dwelling  houses  or  shops 
as  aforesaid,  may  at  their  option  take  the  whole  subject 
to  payment  of  the  compensation  herein-before  men- 
tioned." 

Stat  2  &  8  Vict.  c.  xcv.,  local  and  personal,  public, 
(for  extending  the  line  of  the  said  railway,  and  amending 
the  acts  relating  thereto)  enacts,  sect.  22,  that  in  cases  of 
dispute  between  the  company  and  parties  claiming  com- 
pensation,  where  the  company  do  not,  on  request,  issue 
their  warrant  for  a  jury  within  twenty  one  days,  the 
claimant  may  send  a  request  to  the  sheriff,  who  shall 
summon  and  impannel  a  jury  &c. 

Samuel  Walker  was  the  owner  and  occupier  of  a 
tavern  and  dwelling  house  in  the  parish  of  St.  George 
in  the  East^  Middlesex^  which  (by  his  affidavit  in  sup- 
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port  oFthe  present  application)  he  alleged  to  be  situated 
within  fifty  feet  of  the  railway,  and  to  have  been  dete- 
riorated in  value  by  the  railway  being  constructed  so 
near  it.  He  applied  to  the  company  to  purchase  the 
whole  of  the  premises  (a),  making  compensation  for  good 
will  &c.,  which  application  was  not  noticed.  He  then 
.gave  them  notice  to  issue  their  warrant  within  twenty 
one  days  for  the  purpose  of  causing  a  jury  to  be  sum* 
moned,  to  determine  whether  he  was  entitled  according 
to  the  statutes  to  have  the  said  dwelling  house  or  public 
house  purchased  and  compensation  made  as  before  de- 
manded, and  to  assess  the  sums  payable ;  and  he  annexed 
particulars  of  his  claim.  This  notice  being  disr^arded, 
Walker  served  the  sheriflf  with  a  precept  reciting  as  fol- 
lows :  *^  Whereas  I  am  the  owner  and  lessee  for  a  term 
of  thirty  one  years  from  *'  &c.  **  of  the  dwelling  house 
now  used  and  occupied  by  me  as  a  public  bouse,  and 
called  **  &c.,  ^^  which  said  dwelling  house  or  public  house 
is  situated  in  the  road  called  "  &c.,  ^^  in  the  parish  "  &c., 
^^  within  fifty  feet  of  the  London  and  Blackwall  Railway, 
and  has  been  and  is  deteriorated  in  value  by  reason  of 
the  construction  of  the  said  railway  :  and  whereas  "  &c, 
setting  out  Jthe  previous  notices :  the  precept  then  re- 
quired the  sheriff  to  impannel,  summon  and  return  a 
jury  to  inquire  *^  whether  the  said  property  in  respect 
of  which  the  said  claims  have  been  so  made  by  me  upon 
the  said  company  as  aforesaid  has  been  and  is  deteriorated 
in  value  by  reason  of  the  contruction  of  the  said  railway, 


(a)  **  All  that  leasehold  estate  and  premises  situate**  &c.,  <*  known  bj 
the  name  or  sign  of  the  *  Duke  of  Cumberland^^  Head,*  public  bouse**  &c., 
"  held  for  a  term**  &c.,  •<  at  the  rent **  &c.  **  And  further  take  notice  that 
the  premises  before  mentioned  are  situated  witliin  fifty  feet  of  the  said  rail- 
way, and  that  I  require  the  sum**  &c. :  4000i!.  for  lease  and  goodwill,  and 
500/1  for  loss  by  remofal,  &c. 
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and  whether  I  am  entitled  according  to  the  form  of  the  Queen^t  Bench. 

1842 
statutes  in  such  case  made  and  provided  to  have  the  ' 

said  property  purchased  of  me  by  the  said  company, 
and  to  have  such  compensation  made  to  me  in  respect 
thereof  as  aforesaid,  according  to  my  said  claims  in  that 
behalf:  and,  if  the  said  jury  shall  so  find,  then  they 
shall  by  their  verdict  determine  and  declare  that  the 
said  property  has  been  deteriorated  in  value  by  reason 
of  the  construction  of  the  said  railway,  and  shall  also  by 
their  said  verdict  assess  and  determine "  the  amount  of 
purchase  money  and  compensation  &c. 

fVaUret^s  affidavit  then  stated  that  a  jury  was  accord- 
ingly impannelled  &c.,  and  viewed  the  premises;  and 
that»  after  the  complainant's  counsel  had  opened  his 
CBSOf  John  Box  Shepherd^  a  surveyor,  was  called,  and 
stated  ^^  that  the  entirety  of  the  said  dwelling  house 
was  not  situated  within  fifty  feet  of  the  said  railway, 
but  that  a  small  portion  of  the  said  dwelling  house, 
abutting  upon  the  high  road,  was  beyond  the  said  fifty 
feet,  but  that  such  portion  bej'ond  and  out  of  the 
said  fifty  feet  did  not  exceed  thirteen  feet:"  *' that 
the  said  dwelling  house  and  premises  could  not  be  se- 
vered or  divided,  and  that  a  perpendicular  line  drawn 
at  right  angles  to  the  high  road  would  leave  only  the 
front  of  the  said  dwelling  house  beyond  the  said  fifty 
feet  and  the  remaining  chief  part  of  the  said  dwelling 
house  and  premises  within  fifty  feet  of  the  said  railway/' 
The  counsel  for  the  company  then  objected  to  the 
reception  of  any  evidence  to  shew  the  value  of  the  pre- 
mises, or  their  deterioration,  contending  that,  because 
the  entirety  was  not  within  fifty  feet,  the  Court  had  no 
jurisdiction  to  assess  the  value,  or  to  proceed  with  the 
inquiry:    and    the  undersherifT,  who  presided,  refused 


VI.  VICTORIA. 


751 


Sir  W*  W.  Follettf  Solicitor  General,  shewed  cause.  Qmeen^t  Bench. 
The   undersheriff   acted   rightly.      Stat.  6  &  7  fF.  4.  — -^^ — 


c.  cxxiii.  5.  51.  differs  from  stat  8  &  4  )^4.  c.  xlvi. 
(local  and  personal,  public)  5. 46.,  which  was  under  the 
consideration  of  the  Court  in  Regina  v.  The  London 
and  Greenmch  Railway  Company  (a).  Here  the  enact- 
ment is  (s.  51),  that  the  company  shall  not  be  compel* 
lable  to  purchase  any  portion  of  a  dwelling  house  which 
portion  is  situate  more  than  fifty  feet  from  the  railway ; 
and  that,  when  called  upon  to  take  part  of  such  dwell- 
ing house,  they  may,  at  their  option,  take  the  whole. 
The  demand  was  that  the  whole  of  the  premises  should 
be  taken ;  and  the  precept  was  for  summoning  a  jury  *lo 
assess  compensation  in  respect  of  the  entire  property. 
When  it  appeared  that  part  of  the  property  (it  is  im- 
material how  much)  was  within  fifty  feet  of  the  railway, 
the  undersheriff  was  bound  to  stop  the  inquiry.  It  is 
not  clear  that  the  company  were  bound  to  take  even  the 
portion  which  was  within  fifty  feet ;  but  at  all  events  the 
requisition  to  them  should  have  been  to  purchase  that 
portion,  or  to  act  upon  the  option,  given  them  by  the 
statute,  of  taking  the  whole.  Having  made  an  erroneous 
demand,  they  were  not  entitled,  on  its  being  disre- 
garded, to  proceed  upon  stat.  2  &  3  Vict.  c.  xcv.  5. 22. 


Walkkr 
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Shr  F.  Pollock^  Attorney  General,  contriL  The  lan- 
guage of  stat.  6  8c  7  W,^.  c.  cxxiii.  5.  51.  shews  that 
the  company  are  at  least  bound  to  take  the  portion 
which  is  within  fifty  feet.  It  was  not  necessary  for  the 
company,  in  their  notice,  to  state  that  so  much  of  the 
property  was  within  fifty  feet,  and  so  much  was  farther 


(a)  Antd,  p.  166. 
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amount  of  compensation  claimed  in  respect  of  the  public  * 

house,  the  intended  subject  of  the  inquiry.  The  claimant 
in  effect  appeals  to  us  against  the  decision;  and  if  it 
has  been  erroneous  he  has  been  deprived  of  the  right 
conferred  upon  him  by  law,  and  may  now  compel  the 
execution  of  the  precept. 

The  claim  is  preferred  under  the  fifty-first  section  of 
the  act  for  constituting  this  company,  6  &  7  /fl  4. 
c.cxxiii.  (local  and  personal,  public).  (His  lordship 
then  read  sect.  51  (a),  as  far  as  the  words  **  purposes  of 
this  act.")  Four  provisoes  are  added,  one  imposing  a 
limitation  of  time,  the  other  three  connected,  perhaps, 
in  some  measure,  with  the  present  argument,  and  there- 
fore fit  to  be  stated  and  considered  here.  The  first  is 
that  no  party  shall  be  entitled  to  receive  compensation 
unless  the  jury  shall  by  their  verdict  determine  that 
the  property  has  been  deteriorated  in  value  by  the 
construction  of  the  railway.  The  second,  that  the  com- 
pany shall  in  no  case  be  compellable  to  purchase  any 
portion  of  any  dwelling  house  or  shop  which  portion  is 
situate  at  a  greater  distance  than  fifty  feet  from  the 
railway.  The  third,  that  the  company,  whenever  called 
on  to  take  a  part  of  such  dwelling  or  shop,  may  at  their 
option  take  the  whole,  subject  to  payment  of  the  com- 
pensation hereinbefore  mentioned.  The  same  remedy 
18  therefore  given  to  the  owner  of  a  house  situate  within 
fifty  feet  of  the  railway  as  to  the  owner  of  lands  or 
tenements  taken  and  purchased  by  the  company.  That 
remedy,  afforded  by  sect.  22,  is  for  the  company  to 
issue  their  warrant  to  the  sheriff  for  summoning  a  jury. 


(a)  Antd,  p.  746.  747. 
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who  are  to  assess  and  give  the  purchase  money,  and 
also  the  sum  to  be  paid  for  satisfaction,  recompense, 
or  compensation,  for  good  will  &c.,  and  for  all  damage 
sustained  or  to  be  sustained  from  the  company's  acts. 
The  twenty-eighth  section  also  provides  that  notice  of  the 
nature,  extent  and  particulars  of  the  loss  or  injury,  and 
of  the  compensation  claimed,  shall  be  given  ten  days 
before  the  summoning  of  the  jury,  and  within  six  months 
after  the  injury  done.  There  is  also  a  provision  (sect 
50)  that,  if  any  owner  shall  be  applied  to  to  sell  a  part 
of  any  house  8cc.,  and  shall  express  a  desire  to  sell 
the  whole,  the  company  shall  not  compel  him  to  sell 
such  part,  but  shall  be  bound  to  purchase  the  whole. 

Let  us  now  see  the  position  of  the  claimant,  and  con- 
sider the  steps  taken  by  him.  He  is  the  owner  of  the 
lease  of  a  public  house  which,  as  he  says,  is  situate 
within  fifty  feet  of  the  railway.  After  submitting  his 
claim  to  the  company,  who  paid  no  attention  to  it,  he 
required  them  to  issue  their  warrant  to  the  sheriff  in 
order  to  inquire  whether  the  said  property  has  been  and 
is  deteriorated  in  value  by  reason  of  the  construction 
of  the  said  railway,  and  '^  whether  I  am  entitled  "  *^  to 
have  the  said  property  purchased  of  me  by  the  said 
company,"  and  have  such  compensation  as  therein 
mentioned :  and,  if  I  am  found  so  entitled,  to  assess  the 
compensation  money.  On  the  jury  being  assembled, 
the  company's  learned  counsel  objected  to  all  evidence 
of  the  value  or  deterioration  of  the  premises,  on  the 
ground  that  the  entirety  of  them  was  not  within  fifty 
feet,  it  appearing  that  the  greater  part  of  the  house  was 
within  that  distance.  The  undersheriff  allowed  this  ob- 
jection ;  and  nothing  was  done. 

We  are  now  to  consider  whether  the  objection  was 
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well  founded.     We  are  of  opinion  that  any  house,  of  (hieeid  Bench. 

1842. 
which  a  very  large  proportion  is  within  fifty  feet,  ought    '____ 

to  be  called  a  house  within  fifty  feet.  This  would  be 
so  held  by  a  jury,  if  called  to  pronounce  a  verdict  on 
such  an  issue.  In  the  absence  of  any  appropriate  juris« 
diction  for  deciding  it,  there  is  strong  reason  for  holding 
the  company  to  the  rule  of  Construing  the  words  of 
parties  most  against  themselves.  The  proceedings  of 
the  company  may,  according  to  the  admission  of  their 
own  act,  be  so  injurious  to  houses  so  described  as  to 
call  for  the  remedy  which  it  provides ;  and,  though  the 
description  is  not  perfect,  there  are  pretty  clear  indi- 
cations of  the  intention  of  the  legislature ;  the  compen- 
sation nlust  be  attained  through  the  medium  of  a  verdict, 
and  must  be  ascertained  and  settled  as  in  purchases ; 
and  we  have  just  seen  that  no  owner  of  a  house  pur- 
chased is  bound  to  part  with  a  portion  of  it  only.  If 
they  will  take  any  part  of  a  house,  they  are  compel- 
lable to  purchase  the  whole  of  it.  If  then  they  come 
within  fifty  feet  of  a  house,  and  thereby  deteriorate  that 
house  in  value,  the  compensation  must  be  settled  in 
the  same  manner,  that  is  for  the  whole  house  at  the 
owner's  option.  The  company  have  also  an  option. 
They  are  in  no  case  compellable  to  purchase  any  por- 
tion of  a  house,  which  portion  is  more  than  fifty  feet 
from  their  railway ;  and,  whenever  called  to  take  a  part, 
they  may  have  the  whole  if  they  prefer  it,  subject  to 
compensation.  From  these  words  an  argument  is  de- 
duced that  the  company,  though  free  to  take  the  whole, 
is  not  compellable  to  do  so.  But  we  do  not  think  the 
inference  just.  The  proviso  seems  indeed  to  be  framed 
on  the  erroneous  supposition  that  the  act  had  given 
power  to  the  owner  to  compel  the  purchase  of  a  part 
VOL.111.   N.s.  S  D 
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Dob  on  the  demise  of  Watton  against        ^'^'"^'    ^ 
Penfold. 

Doe  on  the  demise  of  Levy  against  Hobne. 

IN  the  first  of  these  cases  the  action  was  ejectment  for  Tniitees  of  a 
turnpike  road, 
toll  gates  and  toll  houses.  under  the 

On  the  trial,  before  Tindal  C.  J.,  at  the  Croydon  sum-  local  act  and 
mer  assizes,  184«1,  it  appeared  that  the  lessor  of  the  c.  126.,  borl 
plaintiff  claimed   by   virtue   of  a   mortgage  from  the  Jl^'^nioi^gei 
trustees  under  stat  47  G.3.  sess.  1.  c.  xxv.  (local  and  ^u^il^^to  * 
personal,  public),  *•  for  making  and  maintaining  a  road  »cTeral  parties, 

each  mortgage 

from  Foxley  Hatchj  in  the  parish  of  Croydon^  into  the  respectively 

purporting  to 

town  of  ReigatCi  in  the]  county  of  Surrey "  (a).  The  convey  such 
mortgage  was  in  the  following  form,  prescribed  by  the  the  tolls  and 
local  act.  sect.  27.  ^^^t^;^ 

bore  or  should 
<*  No.  46.  bear  to  the 

„  ^       ,  -  ^    ,.  «  ,  <••»▼         1  whole  sum 

"  By  virtue  of  an  act  made '  &c.   "  We,  whose  names  charged  or  to 

are  hereunto  subscribed  and  seals  affixed, being  trustees  tfae^creltof '^ 

acting  in  execution  of  the  said  act,  in  consideration  of     i^id"*  under 

the  sum  of  lOOt  to  the  treasurer  of  the  said  road  in  *^J,^'^' 

c.  126. «.  49. » 

hand  paid  by  Beeston  Long,  of"  &c.,    "Esquire,   do  that  the  interest 

*  "^  °  *  vested  m  a  first 

mortgagee  by 
sach  conveyance  did   not  prevent  a  second  mortgagee  from  bringing  ejectment  for  the 
tolls  and  toll   houses,  on  his  own  single    demise;  but  that  he  might  recover  in   such 
action,  holding  all  that  he  recovered,  titer  satisfaction  of  his  own  claim,  in  trust  for  the 
other  mortgagees. 

A  bridge  act  (9  G.  4.  c.  c.,)  authorised  commissioners  to  borrow  money  by  way  of 
mortgage  of  the  bridge  and  the  tolls  thereof;  and  enacted  that  the  several  mortgagees 
should  be  entitled  in  proportion  to  their  interest,  and  without  preference  by  reason  of 
priority. 

The  commissioners  executed  two  mortgages,  one  later  in  date  than  the  other.  The  later 
mortgagee  having  brought  ejectment  against  the  commissioners:  Held,  that  the  com- 
missioners were  estopped  from  setting  up  the  fact  of  an  earlier  mortgage  to  defeat  the  legal 
estate  of  the  lessor  of  the  plaintiff. 

(a)  Repealed,  and  further  provisions  made,  and  former  securities  kept 
in  force,  7  &  8  C  4.  c.  xiii.  (local  and  personal,  public). 
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hereby  grant,  bargain,  sell  and  demise  unto  the  si^ 

B.  L.i'  his  executors,  administrators  and  assigns,  such 

proportion  of  the  tolls  arising  by  virtue  of  the  said  act, 

and  also  of  the  turnpikes  and  toll  houses  for  collecting 

the  same,  as  the  said  sum  of  100/.  doth  or  shall  bear  to 

the  whole  sum  charged  and  advanced,  or  to  be  charged 

or  advanced,  on  the  credit  of  the  said  tolls :  to  be  had 

and  holden  from  the  1st  day  of  June  a.d.  1808,  for 

and  during  the  continuance  of  the  said  act,  unless  the 

said  sum  of  100/.,  with  interest  after  the  rate  of  5  per 

cent,  per  annum,  shall  be  sooner  repaid  and  satisfied. 

Given  under  our  hands  and  seals  this  1st  day  of  June 

A,D.  1808." 

(Signed  and  sealed  by  five  trustees.) 

The  plaintiff's  case  having  been  proved,  the  defend- 
ant (the  clerk  to  the  trustees)  put  in  a  mortgage,  in  the 
same  form,  to  another  party,  prior  in  date  to  that  relied 
upon  for  the  plaintiff,  and  still  in  force.  The  plaintiflfs 
counsel  contended  that  this  was  no  answer  to  the  action: 
and  the  Lord  Chief  Justice  directed  a  verdict  for  the 
plaintiff,  giving  leave  to  move  to  enter  a  nonsuit  (a). 
Z).  Pollock,  in  the  ensuing  term,  obtained  a  rule  nisi  ac- 
cordingly. 


Piatt  and  Cfiambers  now  shewed  cause.  The  General 
Turnpike  Act,  S  G.  4.  c.  126.  s.  49.,  provides  "  that  if 
any  mortgagee  or  mortgagees  of  any  tolls,  toll  gates," 
&c.,  "on  any  turnpike  road,  shall  seek  to  obtain  the  pos- 
session of  the  said  toll  gates,"  &c.,  *^  in  order  to  pay 
himself,  herself  or  themselves  the  principal  money  and 
interest,  or  any  part  thereof,  due  to  him,  her  or  them,  it 

(a)  Doe  dem.  Levy  ▼.  Home,  p.  760.  post,  bad  been  previously  tried 
at  tbe  same  assiies. 
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sors  of  the  plaintiff,  and  upon  his,  her  or  their  demise 
only,  and  without  uniting  in  such  demise  the  other  mort-      ^^'  ^'^' 
gagees  of  the  said  tolls  and  premises,  to  obtain  such  pos-  ▼• 

session  ;  but  such  person  or  persons  who  shall  obtain  the 
possession  thereof,  shall  not  apply  the  tolls  which  may 
consequently  be  received  by  him,  her  or  them,  to  his,  her 
or  their  own  exclusive  use  and  benefit,  but  to  and  for 
the  use  and  benefit  of  all  the  mortgagees  of  the  said 
premises,  pari  passu^  and  in  proportion  to  the  several 
sums  which  may  be  due  to  them  as  such  mortgagees." 
That  clause  empowers  <^any"  mortgagee,  and  not  the 
first  only,  to  recover  in  ejectment,  subject  to  the  trust 
pointed  out;  thus  introducing,  in  these  cases,  a  different 
law  from  that  which  ordinarily  prevails  as  to  mort- 
gages. Doe  dem.  Banks  v.  Booth  (a)  and  Doe  dem. 
Thompson  v.  Lediard  (b)  do  not  substantially  differ 
from  this  case.  And,  further,  the  trustees  are  estopped 
from  setting  up  their  own  mortgage  to  defeat  an  interest 
which  they  have  themselves  created  by  their  deed. 

Z>.  Pollock^  contra.  The  precise  point  made  here  has 
never  arisen  before.  In  Doe  dem,  Thompson  v.  Ledi^ 
ard  {b)  the  mortgage  put  in  force  was  on  toll  houses 
and  gates  erected  upon  a  branch  road;  and,  though 
.persons  holding  prior  mortgages  on  the  gates  and  toll 
bouses  of  the  original  road  had  a  priority  of  charge 
affecting  the  property  on  both  roads,  it  did  not  appear 
that  the  premises  to  which  that  action  related  were  sub- 
ject to  any  mortgage  prior  to  that  of  the  lessor  of  the 
plaintiff.     In  Doe  dem.  Banks  v.  Booth  {a)  it  does  not 

(o)  2  5.  $•  P.  219.  (fi)  ^B,i  Ad.  137. 
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appear  whether  the  other  mortgages  were  prior  to  that 
of  the  lessor  of  the  plaintiff  or  not :  the  only  question 
was,  whether  one  of  several  persons  to  whom,  respe^ 
tively,  portions  of  the  tolls  were  mortgaged,  could  hring 
ejectment  for  the  toll  houses.  At  common  law  the  firrt 
mortgagee  would  have  the  legal  estate  vested  in  him,  lo 
that  no  other  could  bring  an  ejectment:  the  turnpike 
acts  do  not  alter  that  state  of  thmgs.  No  case  ascribes 
that  effect  to  them.  The  mortgagors  are  not  seeking  to 
defeat  their  own  deed.  The  question  is  what  right  it 
confers.  If  the  mortgagee  does  not  take  under  it  sudi 
a  legal  estate  as  entitles  him  to  bring  ejectment,  the 
mortgagees  may  shew  that  ^  Any  mortgagee,**  in 
sect.  49,  does  not  mean  any  without  r^ard  to  priority; 
the  clause  merely  directs  how  far  any  mortgagee^  en- 
titled to  bring  ejectment,  shall  avail  himself  of  that 
remedy. 


The  Court  then  desired  to  hear  cause  shewn  in 


Doe  dem.  Levy  v.  Horne. 

This  was  also  an  action  of  ejectment  for  toll  gates 
and  toll  houses,  tried  before  Tindal  C.  J.,  at  the  Croy* 
don  Summer  assizes,  1841.  The  lessor  of  the  plaintiff 
claimed  as  assignee  of  two  mortgages,  both  of  the  same 
date,  made  by  the  commissioners  under  stat.  9  G.  4. 
c.  c,  local  and  personal,  public  (*<for  building  a  bridge 
over  the  river  Thames  at  Staines  in  the  county  of  Mid- 
dlesex^'* &c.),  to  Sir  Edward  Banks.  The  defaidant 
was  the  clerk  to  the  commissioners.  The  mortgage 
was  in  the  following  form,  prescribed  by  sect  76  of  the 
local  act. 
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"  By  virtue  of  an  act  passed  in  the  ninth  year  "  &c.,  -^  ^^^^ 
**  we,  five  of  the  commissioners  appointed  for  carrying  1-"^ 
the  said  act  into  execution,  in  consideration  of  the  sum  Ho&mi. 
of  500/.  to  us  advanced  by  Sir  Edward  Banks  of  the 
Addphi  in  the  county  of  Middlesex^  do  grant  and  con- 
vey unto  the  said  Sir  Edward  Banks^  his  successors, 
executors,  administrators  and  assigns,  the  said  bridge, 
and  the  toll  house  and  toll  houses  thereunto  belonging, 
and  all  and  singular  the  tolls  arising  by  virtue  of  the 
said  act,  and  all  our  right,  title  and  interest  of,  in  and 
to  the  same,  to  hold  unto  the  said  Sir  Edward  Banks, 
his  successors,  executors,  administrators  and  assigns, 
until  the  said  sum  of  500Z.,  with  interest  for  the  same 
after  the  rate  of  ^L  105.  per  cent,  per  annum,  shall  be 
fully  paid  and  satisfied.  Given  under  our  hands  and 
seals,  this  14th  day  of  February,  in  the  year  of  our 
Lord  1831." 

(Signed  and  sealed  by  the  five  commissioners.) 

This  instrument  being  proved,  the  defendant,  in  an- 
swer, produced  a  mortgage  in  the  same  form,  and  still 
in  force,  of  Naoember  26th,  1828,  whereby  the  commis- 
sioners granted  the  bridge,  toll  houses  and  tolls  to 
another  party  to  secure  payment  of  250L  By  this  in- 
strument, as  was  alleged  on  the  defendant's  part,  the 
legal  interest  was  vested  in  the  prior  mortgagee,  so 
that  the  lessor  of  the  plaintiff  could  have  no  title  on 
which  the  present  action  could  be  supported.  7Vn- 
dal  C.  J.  reserved  leave  to  move  to  enter  a  nonsuit :  and 
the  plaintiff  had  a  verdict  Thesiger,  in  the  ensuing 
term,  obtained  a  rule  to  shew  cause  why  a  nonsuit 
should  not  be  entered. 
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Do*  dcm.      j^gy  (( jjy  ^^y  ^f  moftgage  of  the  said  bridge  and  the  tolls 
^-  thereof,"  or  by  way  of  annuity,  and  "  to  grant  or  assign 

over  the  said  bridge  and  the  tolls  thereof  as  a  security 
for  any  sum  "  to  be  borrowed  &c  Sect.  81  enacts  '^  that 
the  several  persons  to  whom  any  such  mortgages,  or  any 
such  grants  of  such  annuities  shall  have  been  made  as 
aforesaid,  shall  be  severally  entitled,  in  proportion  to  the 
annual  amount  of  the  interest  of  the  monies  borrowed  on 
mortgage,  and  the  annual  amount  of  the  said  annuities, 
to  the  tolls  and  revenues  of  the  said  commissioners, 
without  any  preference  by  reason  of  the  priority  of  date 
of  any  such  security  or  any  other  account  whatever." 
Assuming,  then,  that  the  prior  mortgagee,  if  he  bad 
thought  proper,  might  have  brought  ejectment  as  having 
the  legal  interest  in  himself,  yet,  he  not  having  done  so, 
and  the  statute  taking  away  all  ^^  preference  by  reason 
of  the  priority  "  of  date,  the  subsequent  mortgagee  may 
sue  as  if  there  had  been  no  conveyance  earlier  than  his 
own.  And,  further,  the  commissioners,  who  are  vir- 
tually the  defendants,  cannot  set  up  their  own  deed  to 
defeat  a  conveyance  executed  by  themselves:  Ldndsey 
v.  Lindsey  (a)^  Doe  dcm.  O^le  v.  Vickers  (6),  Doe  dem. 
Hurst  V.  Clifton  (c). 

Thesiger  and  Cleasbi/^  contra.  Stat.  9  G.  4?.  c.  c.,  being 
a  public  act,  operates  as  notice  to  all  the  world  of  the 
nature  of  the  powers  possessed  by  the  commissioners. 
Sect.  81  contemplates  successive  mortgages.  Fairtitle 
dem.  Mytton  v.  Gilbert  (d)  shews  that  the  commissioners, 

(a)  ated,  BuU.  N.  P.  110.  (b)  A  A.  i  E.  782. 

(c)  AA.^E.  809.  813.  (rf)  2  T,  R.  169. 
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cting  in  a  public  trust,  are  not  estopped  from  contend-  QuemU  Pmcft. 

ig  that  any  act  which  they  have  done  is  beyond  their    _ 

owers.  Besides,  estoppels  are  to  be  taken  strictly;  ^J*^"* 
ere  the  record  does  not  shew  that  the  defendant  is 
ued  as  clerk  to  the  commissioners.  [Lord  Denman  C.J. 
iut  that  appears  clearly  enough,  if  the  ground  of  estop- 
lel  be  good.]  The  mortgages  must  have  the  ordinary 
sgal  effect  of  such  instruments :  each  professes  to 
onvey  all  the  property.  The  legal  estate  is  therefore 
n  the  first  mortgagee.  An  inference  to  the  same  effect 
aay  be  drawn  from  stat.  3  G.  4.  c.  126.,  where  the 
egblature  has  protected  the  subsequent  mortgagee  by 
in  express  clause,  sect.  49;  which  shews  that  the  or- 
linary  consequences  of  such  instruments  would  prevail 
Q  default  of  express  provision.  In  Doe  dem.  Banks  v. 
9o(dh  (a)  it  was  held  that  the  legal  consequences  of  a 
nortgage  must  attach  to  a  conveyance  of  this  kind.  So 
n  Doe  denu  Thompson  v.  Lediard  (&)  it  was  held  that 
me  of  such  mortgagees  acquired  a  legal  estate  on 
vhich  ejectment  might  be  maintained.  [Lord  Den- 
nan  C.  J.  One  difficulty  there  was  to  make  a  legal 
estate  of  so  fluctuating  an  interest :  we  thought,  how- 
ever, .that  the  act  of  parliament  enabled  us  to  do  so.] 
Further,  the  later  mortgagee  has  either  no  estate,  or 
3ne  which  is  subsequent  to  that  of  the  earlier  mort- 
i;agee.  In  either  case,  the  earlier  mortgage  must  take 
effect.  Even  if  the  two  interests  were  equal,  why  should 
;he  later  mortgagee  defeat  the  right  of  the  earlier  one  ? 

The  Cotirff  at  the  close  of  the  argument,  gave  permis- 
sion to  Cleasby  to  hand  in  a  list  of  authorities  on  the  doc- 
trine of  estoppel,  as  applicable  to  the  present  case :  and, 

(a)  2  B,iP.  219.  (6)  A  B.  ^  Ad.  1S7. 
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ment  because  an  earlier  mortgagee  does  not  choose  to   Quem^i  Bench, 


1842. 


proceed.    You  may  recover  without  joining  any  other 
mortgagee  in  the  action :  but  this  shall  not  give  you  a      ^*  ^«™- 
substantial  advantage  which  would  be  unfiEur  to  other  ▼• 

PiXFOLIk 

parties.  All  that  you  recover  beyond  the  amount  which 
satisfies  your  own  claim  you  will  hold  as  trustee  for 
them."  On  this  short  ground  I  think  the  rule  in  Doe 
dem.  WaUon  v.  Penfbld  ought  to  be  discharged. 

WiGHTMAN  J.  Without  Considering  whether  or  not 
the  question  of  estoppel  arises  in  this  case,  it  is  suflScient 
to  observe  that  the  objection  taken  is  founded  on  a  fal- 
lacy, namely,  the  supposition  that  the  first  mortgage 
passed  the  whole  l^al  estate.  But,  on  looking  at  the 
form,  it  appears  that  the  mortgage  conveys  only  <*  such 
proportion  of  the  tolls  arising  by  virtue  of  the  said  act, 
and  also  of  the  turnpikes  and  toll  houses,"  as  the  sum 
lent  on  that  security  bears  **  to  the  whole  sum  charged 
and  advanced,  or  to  be  charged  or  advanced,  on  the 
credit  of  the  said  tolls."  And  the  effect  of  the  general 
Turnpike  Act,  sect.  49,  is  that  all  the  mortgages  make 
up  one  entire  title.  But,  to  avoid  the  inconvenience 
which  would  arise  if  it  were  necessary  that  all  the  mort* 
gagees  should  join  in  an  ejectment,  the  act  enables  one 
to  sue,  laying  the  demise  in  his  own  name,  and  to  re- 
cover what  is  due  to  himself,  accounting  to  the  other 
mortgagees  for  the  residue.  The  objection,  therefore, 
fails,  inasmuch  as  the  whole  legal  estate  did  not  pass  by 
the  former  mortgage. 

In  Doe  dem.  Watton  v.  Penfold^ 

Rule  discharged. 
In  Doe  dem.  Levy  v.  Homey 

Cur.  adv.  vulf. 


766 


Q.B.    MICHAELMAS  TERM, 


Volumt  IIL 
1842. 

.  Dos  deou 
Lktt 

V. 
HORWK. 


Lord  DENiiAN  C.  J«,  in  the  ensuing  vacation  {Ik^^ 
cember  Sd)f  delivered  the  judgment  of  the  Court  in  Doe^ 
denu  Lexy  v.  Home. 

This  was  an  ejectment  by  a  mortgagee  of  tolls  of 
Staines  Bridge^  against  the  commissioners,  sued  by  their 
clerk.     TThe  plaintifiP  was  not  the  first  mortgagee,  and 
was  not  empowered,  as  the  second  and  other  mortgagees 
are  by  the  turnpike  acts,  to  recover  as  a  trustee  for  alL 
But  the  plaintiff  relied  on  the  ordinary  principle  that  a 
lessor,  or  any  grantor,  cannot  dispute  with  his  lessee  or 
grantee  his  own  title  to  what  he  has  assumed  to  cod* 
vey.     The  application  of  this  principle  was  denied  in 
the  present  case,  on  account  of  the  public  character  of  ^ 
the  defendant,  whose  counsel  referred  particularly  to  a  . 
dictum  of  Ashhurst  J.  in  a  case  of  Fairtitle  denu  Mjfttoic^ 
V.  Gilbert  (a).  His  Lordship  concluded  his  judgment  for^- 
the  defendants,  after  holding  them  entided  on  olliec=! 
grounds,  in  the  following  words :  ^*  Besides,  there  is  a  sol's 
further  ground  why  the  trustees  should  not  be  estopped   ^ 
for  this  is  a  public  act  of  parliament,  and  the  Court  ar^^ 
bound  to  take  notice  that  the  trustees  under  this  acz^it 
had  no  power  to  mortgage  the  toll-houses.     This  dee««fM 
therefore  cannot  operate  in  direct  opposition  to  anacrti 
of  parliament,  which  negatives  the  estoppel.*' 

But  that  observation  proceeded  on  the  contents  of  tl»^ 
act,  presumed  to  be  known  to  both  the  contracting  pa^^ 
ties,  and  to  qualify  any  contract  into  which  they  migfa^ 
enter  in  execution  of  its  powers.     No  such  presumption 
can  be  made  as  to  any  party's  knowledge  of  thefi^ 
that  a  previous  mortgage  had  been  made :  and  there  i^ 
no  authority  for  holding  that  trustees  for  a  public  p^^' 


(o)  2  T.  i2.171. 
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pose  are  in  any  peculiar  state  of  protection  on  such  a  Queen*s  Bench. 

1 84f  2. 
point  

The  dictum  of  Ashhurst  J.  is  not  adopted  by  either      ^*  ^™* 

of  the  two  Judges  sitting  with  him,  whose  concurrence        ,,  ^• 

^  HOEMK. 

in  the  general  result  might  be  wholly  independent  of  this 
doctrine* 

The  learned  counsel  for  the  defendant  thought  he 
could  furnish  the  Court  with  some  authorities,  which,  if 
produced,  might  have  made  further  discussion  proper. 
But  the  cases  which  he  has  since  handed  to  the  Court 
all  appear  to  us  to  fall  short  of  the  object,  and  to  be 
distinguishable  from  this  case  on  obvious  grounds,  ex- 
cept one  dictum  of  Littledale  J.  in  a  case  reported  in 
4  BamewaU  4*  Adolphus  (a),  which,  upon  reference,  does 
not  appear  to  raise  this  point. 

We  think,  therefore,  that  the  plaintiff  is  entided  to 
recover :  and  the  rule  will  be  discharged. 

Rule  discharged^  / 

(a)  Doe  dem,  Baggaley  w.  Hares,  4B,^  Ad,  440. 
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compensation  or  wages.     Averment  that  pldntifF,  con«  (SieetC»  BemA. 

fiding  &C.,  entered  on  board  the  said  ship,  and  went  part  1_ 

of  the  voyage  as  carpenter's  mate  therein,  and  faithfully  R»»o 
performed  his  duty  &c,  and  personally  served  &c.,  aAd  Bewkitr 
was  ready  and  willing  to  go  and  proceed  on  the  re- 
mainder of  the  voyage,  and  to  continue  performing  his 
duty  &c  Breach,  that  defendant  would  not  permit 
plaintiff  to  go  the  remainder  of  the  voyage,  but  refused 
so  to  do;  and,  while  the  vessel  was  proceeding  on  the 
said  voyage  to  the  Southern  Oceatiy  to  wit  on  &C.,  at  &c., 
wrongfully  and  against  the  will  of  plaintiff,  compelled 
him  to  cease  from  the  performance  of  such  duty,  and  to 
go  out  of  the  said  ship,  unto  and  on  shore  of  the  island 
of  JavOf  otherwise  than  for  the  purposes  of  the  said 
voyage,  and  there  wrongfully  left  him,  and  thereby  pre- 
vented him  from  going  the  remainder  of  the  voyage. 
Averment  of  damage  by  loss  of  profits  and  wages  &c 
Counts  for  work  and  labour,  and  on  an  account  stated. 

Plea  4.  That  the  said  promise  was  an  agreement  in 
writings  made  on  &c.,  pursuant  to  stat  5  &  6  ^.  4.  ' 
{c  19.  ss.  2,  S.),  between  William  Edmund  Hilli  the  then 
master  of  the  ship,  and  the  plaintiff  and  certain  other 
persons  whose  names  were  subscribed  thereto,  whereby 
it  was  agreed  &c:  the  terms  of  the  agreement  were 
then  set  out,  which  were  in  the  form  given  by  sched.  (A.) 
of  Stat  5Sl  6  W.if.  c.  19.,  with  additional  clauses,  stipu- 
lating, among  other  things,  that  none  of  the  crew 
should  excite,  or  cause  to  be  excited,  commotion  or 
strife,  or  do  any  thing  to  occasion  mutiny,  disobedience 
of  orders,  insubordination,  or  other  bad  or  improper 
conduct,  on  board  the  said  ship,  &c.;  that  the  crew 
should  deliver  the  ship's  cargo  at  London  under  the 
directions  of  the  owner,  or  such  person  or  persons  as 
he  should  appoint  for  that  purpose;  and  that  none  of 
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the  crew  should  be  entitled  to  his  share  or  wages  sfier 
mentioned  until  the  arrival  of  the  ship  and  discharge  of 
the  cargo  at  London  &a,  nor  unless  he  should  hsfe 
well  and  truly  performed  the  voyage  according  to  the 
agreement  &c. :  and,  in  consideration  of  the  services  ia 
the  agreement  mentioned,  to  be  duly,  honestly,  &c^  per- 
formed, the  master  promised  to  pay  to  the  said  ( 
by  way  of  compensation  or  wages,  the  amount 
their  names  respectively  expressed.  The  plea  thea 
stated  that,  afterwards  and  during  the  continuance  of 
the  voyage,  and  before  the  refusal  to  permit  plaintiff  to 
proceed  &c.,  to  wit  on  &&,  W.  E.  Hill  died,  and  there- 
upon one  Martin  Smiihj  then  being  the  first  mate  o^ 
and  next  in  command  to  the  said  fV.  E.  Hill  in  aod 
on  board  of,  the  said  ship,  then  became  and  was,  and 
exercised  the  duties  of,  master  in  and  on  board  of  soch 
ship,  and  continued  to  be  and  was  such  master  theroof 
until  the  completion  ofthe  said  voyage.  And  that  plainti£^ 
after  the  making  of  the  said  agreement,  and  during  the 
continuance  of  the  said  voyage,  and  after  the  death  of 
JV*  E.  Hillj  to  wit  on  &c  and  on  divers  other  dtys 
&c.,  and  whilst  he  continued  in  and  on  board  of  the 
said  ship  in  such  capacity  as  aforesaid,  wrongfully  aod 
improperly  neglected  and  refused  to  perform  his  du^ 
as  such  carpenter's  mate  as  aforesaid,  although  plafaitiff 
was  then  requested  and  commanded  by  the  said  M. 
Smithy  as  such  master  of  the  said  ship  as  aforesaid,  so  to 
do ;  and  plaintiff  then,  and  whilst  he  was  so  on  board 
of  the  said  ship  in  such  capacity  as  aforesaid,  excited, 
and  caused  to  be  excited,  great  commotion  and  strife 
in  and  on  board  of  the  said  ship,  and  mutinously  re- 
fused to  proceed  on  the  said  voyage,  and  endeavoured, 
as  much  as  in  him  lay,  to  occasion  mutiny,  disobedience 
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of  orders  and  insubordination,  and  was  guilty  of  other   Queen's  Bench, 

1842 
bad,  violent  and  mutinous   and   improper  conduct,  in  * 

and  on  board  of  the  said  ship.  Wherefore  defendant,  R'l"*© 
so  being  such  owner  of  the  said  ship  as  aforesaid,  for  BtHMnr. 
such  disobedience  and  neglect  of  duty  and  mutinous 
and  improper  conduct  of  plaintiff  as  aforesaid,  during 
the  continuance  of  the  said  voyage  and  before  the  com- 
pletion thereof,  to  wit  on  the  day  and  year  last  afore- 
said, discharged  plaintiff  from  his  said  employment,  as 
lie  lawfiilly  &c.     Verification. 

There  were  other  pleas,  which  it  is  not  material  to 
state* 

Replication  to  plea  4.  That,  although  true  it  is 
that  the  said  promise  in  the  said  first  count  mentioned 
was  and  is  the  agreement  in  the  said  plea  alleged ;  and 
although  true  it  is  that  the  said  fV.  E.  Hill  died,  and 
that  the  said  M.  Smith  became  and  was,  and  exercised 
the  duties  of,  master  in  and  on  board  of  the  said  ship 
in  manner  and  form  as  in  the  said  plea  is  alleged ; 
nevertheless,  for  replication  thereto,  plaintiff  saith  that 
defendant  of  his  own  wrong  and  without  the  residue  of 
the  cause  in  the  said  plea  alleged  broke  his  said  pro- 
mise, in  manner  and  form  &c.  Conclusion  to  the 
country.     Issue  thereon. 

On  the  trial,  before  2'indal  C.  J.,  at  the  Croydon 
Summer  assizes,  1841,  the  material  facts  appeared  to 
be  as  follows.  The  agreement  was  as  stated  in  the  de- 
claration and  fourth  plea.  The  vessel  sailed  from  London 
in  March  1838,  and,  in  the  beginning  of  1839,  was  off 
the  coast  of  Javoy  having  1 050  barrels  of  oil  on  board, 
when  Hilly  the  captain,  died.  Martin  Smith,  the  chief 
mate,  then  took  the  command.   Smith  was  not  a  natural- 

VOL.  III.  N.  s.  3  E 
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puts  in  issue  strictly  the  cause  alleged  in  the  plea ;  that  Queen*s  Bench. 

is,  where  misconduct  is  alleged,  the  misconduct :  Penn  

V.  Ward  {a) ;  Oakes  v.  Wood  {b) ;    and  Price  v.  Peek  (r),        ^■^''"** 
where  Tindal  C.  J.  says,    "-The  traverse,  de  injurid      Bemwktt. 
sudproprid  absque  residua  causa,  puts  nothing  in  issue, 
but  each  and  every  fact  alleged  in  the  special  plea,  and 
not  admitted  in  the  replication.'*    (He  was  then  stopped 
by  the  Court.) 

E.  James  and  Lush,  contr^.  The  ground  of  justifi- 
cation in  the  plea  is  disobedience  and  mutiny.  Though 
the  replication  admits  that  Smith  became  and  was  and 
exercised  the  duties  of  master,  there  may  have  been 
commands  which  he,  as  a  foreigner,  was  not  entitled  to 
give,  and  which  might  be  disobeyed  without  mutiny. 
Refusing  to  sign  the  new  agreement  could  not  be  mu- 
tiny, because  such  a  contract  could  not  legally  be  made 
with  Smith.  The  point,  that  his  commands  were  not 
legally  binding,  might  be  raised  on  the  replication  d^ 
irfjwriiL  [Coleridge  J.  Do  you  say  that  Smith  might  be 
lawful  master  for  some  purposes  and  not  for  others  ?] 
The  command  devolved  on  him  by  the  death  of  HM,  ^ 

bat  only  for  the  limited  purpose  of  taking  the  vessel  to 
the  next  English  port.  All  acts  done  by  him  for  any 
other  purpose  would  be  unlawful ;  he  could  not  demand 
cooperation  in  them ;  and,  if  the  refusal  to  give  it  was 
the  only  act  of  mutiny  or  disobedience  proved,  the  replic- 
ation is  applicable.  There  was  no  evidence  that  any  order 
of  Smitffs  was  actually  disobeyed  except  the  demand  of 
s^pnature  to  a  new  agreement.  The  validity  of  the  ob- 
jection to  Smith  as  master  appears  from  stat  9  &  4  W.  if. 

(a)  2  a  M.i  R.  338.     S.  C.  5  Tyr-  975.         (6)  2  JIf.  §•  r.  791. 
(c)  1  New  Co.  880.  386. 
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relied  upon,  the  facts  raising  it  should  have  been  shewn  Qmsen*9  Btnek. 

1842 
on  the  record.     I  think  the  verdict  was  right.  * 

Rim  HO 

V. 

Williams  J.  I  am  of  the  same  opinion.  The  BiNmrr. 
ground  of  the  replication  is,  in  effect,  that  Smith  was 
not  master :  but  that  objection  was  not  open,  since  the 
plea  alleges,  and  it  is  admitted  by  the  replication,  that 
Smith  became  and  was  and  exercised  the  duties  of 
master,  which  implies  that  he  became  master  for  all 
purposes.  The  plaintiff  might  have  replied  that  he  had 
not  such  authority :  but  the  answer  to  the  plea  is  made 
to  turn  upon  the  question  of  mutiny ;  and  upon  the 
issue  on  that  question  the  plaintiff  seeks  to  allege  that 
Smith  was  not  master.     That  cannot  be  done. 

Coleridge  J.  The  point  made  on  the  Navigation 
Act  does  not  arise.  On  the  statement  in  the  plea. 
Smith  must  be  taken  to  have  been  master  as  much  as 
Hill  had  been ;  not  only  de  facto  but  de  jure :  and  the 
replicatipn  must  be  deemed  to  admit  that  in  the  sense 
in  which  the  plea  states  it.  The  only  question  then  is, 
whether  the  plaintiff's  conduct  was  such  as  would  have 
been  mutiny  if  Hill  had  continued  master.  Hill*s  duty 
was  to  prosecute  the  voyage ;  and  the  plaintiff  refused 
to  work  the  ship  except  in  proceeding  to  an  English  port. 
Can  any  one  doubt  that  this  was  mutiny  ?  It  is  said 
that  Smith  had  no  right  to  require  a  new  agreement : 
but  the  crew  were  still  obliged  to  obey  other  orders 
which  were  lawful :  and  such  obedience  was  again  and 
again  refused. 

WiGHTMAN  J.     The  replication  admits  the  title  of 
Smith  as  master,   without    the   residue   of    the   cause 
3  E  3 
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township  or  place  of  Botherham  in  the  same  riding,  the  QveetCi  Bench, 

1842. 
sessions  confirmed  the  order.     Pashley^  in  lost  Easter  ' 

term,  obtained  a  certiorari  (a)  to  bring  into  this  Court     '^^  Qumh 
the  order  of  removal,  the  examinations  on  which  it  was    The  Inhablt- 
made,  the  notice  and  grounds  of  appeal,  and  the  order    Rothkemaic 
of  sessions.     The  documents  being  returned,  a  rule  was 
obtained  in  last  Trinity  term,  calling  upon  the  prose- 
cutors to   shew  cause  why  the  order  of  removal  and 
order  of  sessions  should  not  be  quashed. 

The  order  of  removal  and  examinations  were  as 
fellows. 

"  West  Riding  of  Yorkshire  (to  wit).  To  the  church- 
wardens and  overseers  of  the  poor  of  the  township  of 
S/i{ffidd  in  the  said  riding,  and  to  the  churchwardens 
and  overseers  of  the  poor  of  the  parish,  township  or 
place  of  Botherham  in  the  said  riding,  and  to  each  and 
every  of  them.  Whereas  complaint  hath  this  day  been 
made  unto  us,  two  of  her  Majesty's  justices  of  the  peace 
in  and  for  the  said  West  Riding  (one  being  of  the  quo- 
rum), by  the  churchwardens  and  overseers  of  the  poor 
of  Sheffield  aforesaid,  that  Maty  Farley  and  her  three 
children,  viz.  Thomas  aged  seven  years,  Jemima  aged 
three  years,  and  James  aged  one  year,  have  come  to  in- 
habit in  the  said  township  of  Sheffieldf  not  having  gained 
a  legal  settlement  there,  nor  produced  any  certificate 
owning  them  to  be  settled  elsewhere,  and  that  the  said 
JMary  Varley  and  her  said  three  children  are  now  ac- 
tually become  chargeable  to  the  township  of  Sheffield 
aforesaid :   We  do  therefore,  upon  due  examination  of 


(a)  Counsel  was  instructed  to  oppose  the  rule  being  made  absolute, 
but,  when  the  case  was  brought  on  {April  16th),  it  was  objected  that  the 
parties  opposing  the  rule  had  not  taken  office  copies  of  the  affidayils  on 
which  it  was  granted ;  and  therefore  cause  could  not  be  shewn. 
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year ;  and  examinant  continued  on  the  same  premises  and   Queen's  Bench. 

1842 
paid  the  rent  half  yearly.     In  about  seven  months  aflter,  '___ 

she  married  again  to  James  Varley^  who  went  to  reside 
on  the  same  premises ;  and  we  stopped  there  about  four 
months  after  we  were  married.  The  said  James  Varley 
died  in  Jidy  last,  having  acquired  no  settlement  subse- 
quent to  the  occupation  at  Rotherham  above  described ; 
and  examinant  and  three  children  by  the  said  James 
Varley^  viz.  Thomas  aged  seven  years,  Jemima  aged  three 
years,  and  James  aged  one  year,  are  poor  and  chargeable 
to  Sheffield.     Taken  on  oath  before  us  at  Sheffi£ld. 

her 
Mary  >^   Varley. 
mark.'* 


"  Wm.  Jno.  Bagshaw. 
«  fV.  Alderson. 


The  objections  on  which  it  was  proposed  that  the 
orders  should  be  quashed  were  stated  in  writing  as 
follows. 

"  1.  That  the  order  of  removal  does  not  shew  a  com- 
plaint made  either  by  churchwardens  and  overseers  of 
a  parish,  or  by  overseers  of  a  township  separately  main- 
taining its  own  poor. 

**  2.  That  the  order  shews  the  necessary  examination 
by  the  justices  only  into  the  inhabitancy  and  charge- 
ability  of  the  paupers  in  and  to  Sheffield^  and  does  not 
shew  any  examination  whatever  into  the  settlement  in 
Botherham,  the  adjudication  as  to  which  is  preceded 
by  nothing  to  warrant  the  same. 

^^  3.  That  the  said  order  absolutely  and  uncondition- 
ally requires  the  churchwardens  and  overseers  of  the 
poor  of  the  said  township  of  Sheffield  to  convey  the 
paupers  to  the  township  of  Rotherham^  and  them  deliver 
to  the  churchwardens  and  overseers  of  the  poor  there. 
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the  premises/*  which  would  include  au  inquiry  into  this  QueeH*$  Senef^ 
fact     8.  Stat,  4  &  5  fT.  4.  r.  76.  «.  79.  provides  for  sus-       ^^^^' 
pending  the  execution  of  an  order  of  removal  if  notice     '^^  Q«««n 
of  appeal  be  given  ;  but  that  does  not  affect  the  form    TH*  IniMbk- 
of  the  order.     The  proviso  is  not  introduced,  by  way    RoraimBAM. 
%}i  qualification,  into  any  enactment  giving  the  power  to 
remove ;  and  therefore  the  existence  of  the  specified 
case  need  not  be  negatived.      4^  5.  These  objections 
turn  not  on  the  order  itself  but  on  matter  eiftrinsic, 
which  the  G>urt  cannot  look  at  in  this  proceeding.     No 
case  is  sent  up,  and  the  examinations  cannot  be  gone 
into ;    Regina   v.  Abergele  (a),    Regina  v.   Justices   of 
Cheshire  (6).     [Coleridge  J.    Want  of  jurisdiction  might 
be  shewn  otherwise  than  by  the  contents  of  the  order.] 
The  sessions,  by  the  lodging  of  the  appeal,  had  autho- 
rity to  entertain  the  case,  and  therefore  had  jurisdiction, 
according  to  the  rule  laid  down  in  Regina  v.  Bolton  (c). 
They  have  gone  into  the  whole  matter,  and  given  a  de- 
cision upon  the  merits :  the  sufiiciency  of  the  examin- 
ations was  a  point  of  which  they  were  the  proper  judges : 
and  this  Court  cannot  act  as  a  court  of  appeal  from  their 
decision ;  Rex  v.  Frieston  (d). 

Pashley^  contra.  1.  The  special  authority  given  to 
justices  out  of  sessions,  for  the  removal  of  paupers, 
must  be  strictly  pursued ;  Chittinston  v.  Penshurst  {e). 
Intendment  will  be  made  in  favour  of  a  jurisdiction 
proved  to  exist,  but  not  of  its  existence ;  Rex  v.  All 
SaintSf  Southampton  (g).  In  a  township  maintaining  its 
own   poor   under   stat.   13   &   14  dr.  2.   r.  12.    5.21. 

(a)  8  A.  §•  E.  394.  (6)  S  J.  ^  E.  398. 

(c)  1  Q.  B,  60.  (d)  5  B,^  Ad.  597. 

(e)  2  Salk.  473.  {$)  7  B.  i  C.  785.  790. 
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aminations  cannot  be  looked  at  to  supply  the  defect.  QMeen:s  Bench. 


1842. 


IColerzdge  J.  The  form  in  Archbold(a)  does  not  state 

particularly  an  examination  as   to  settlement*     Wight"     ^*  Qumh 

man  J.  Nor  does  the  form  in  Bum*s  Justice  (i).]  S.  Stat.    The  Inbabit- 

«  antsof 

4  &  5  fF.  4.  c.  76.  s.  79.  expressly  enacts  that  <^  no  poor    RoraxmBAic 

person  shall  be  removed  or  removable  "  till  twenty  one 
days  after  notice  of  chargeabiiity  has  been  given,  with  a 
copy  of  the  order  &c.  as  there  directed,  nor  then  if 
there  shall  be  notice  of  appeal.  The  clause  differs 
from  Stat.  35  G.  3.  r.  101.  £•  2.,  which  only  gives  an  au- 
thority to  suspend  in  certain  cases.  THe  form  in  Arch'^ 
bold  (a)  requires  the  overseers  forthwith  to  send  a  notice 
of  chargeabiiity,  and  copy  of  the  order  &c.,  and  to  i*e- 
move  after  twenty  one  days  if  there  be  no  appeal.  4,  5. 
The  examinations  shew  want  of  jurisdiction,  and  may 
properly  be  referred  to  for  that  purpose :  and  the  ob- 
jections may  be  taken,  though  the  parties  raising  it 
have  gone  to  trial  on  an  appeal :  Rex  v.  The  Commis- 
siofici's  of  Sewersy  Somerset  (c),  Lowther  v.  The  Earl  of 
JRadnor  {d).  If  the  evidence  returned  shews  that  the 
magistrates  had  not  jurisdictio'n  to  go  into  the  inquiry, 
their  decision  may  be  overruled ;  Regina  v.  Bolton  {e), 
In  re  Baines{g).  In  Regina  v.  Abergele  (Ji)  and  Regina 
V.  The  Justices  of  Cheshire  (i)  no  want  of  jurisdiction 
appeared.  In  this  case  it  does  appear.  For,  in 
the  first  place,  the  examinations  ought  to  shew  a  com- 
plaint of  chargeabiiity.  [Williams  3.  What  authority 
have  you   for    that?      An   order   of  removal    recites 

(a)  S  Archb,  Jtul.  of  the  Peace,  513.  (2d  ed.) 

(b)  4  Burti.  (by  D'Oy/y  .J  Wms,)  1158. 

((?)  7  East,  71.  (d)  8  £«/,  1  IS.  118. 

(e)  1  Q.  B.  66.  (fi)  Craig  §•  P.  31.  42. 

(A)  S  A.i  E  394.  (0  S  J.j;  E.  398. 
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[^Coleridge  J.  You  make  the  jurisdiction  depend  upon  Quam*s  Btneh. 
the  truth  of  the  complaint,    not  on  the  nature  of  it ;  * 

which  is  contrary  to  the  doctrine  laid  down  in  Cave  v.     The  Qurk 
Mouniain  (a);]     If  the  justices   have  decided  errone-    The  Inhabit- 
ously  upon  some  evidence,  their  decision  cannot  be    Roibsrhaic: 
contested ;  but  if  there  was  no  evjdence  there  was  no 
jurisdiction.    Rex  v.  AU  Saints^  Southampton  (i),  before 
eited,  applies  to  this  part  of  the  case.     It  must  be  as- 
sumed that  the  justices  here  have  returned  all  the  ex- 
aminations, because  they  were  bound  to  do  so :  Regina 
▼•  Outwell  (c).      6.  The  order  discloses  no  evidence  of  a 
settlement.     ^Coleridge  J.  There  is  no  doubt  that  there 
was  evidence,  whether  sufficient  or  not] 


Pickering  was  then  called  upon  by  the  Court  as  to 
the  4th  and  5th  points.  Regina  v.  Black  Callerton  {d) 
was  decided  on  a  case  expressly  submitting  the  point  to 
this  Court.  The  4th  and  5th  objections  might  have  been 
taken  at  sessions,  and  should  have  been  insisted  upon 
there  as  specific  grounds  of  appeal  {e) ;    if  not,  they 

(a)  1  Man.  ^  G.  257.  262.  {h)  7  JB.  ^  C  785. 

(c)  9  A.^  E.  836.  (d)  10  J.  ^  E.  679. 

(#)  The  written  grouods  of  appeal  sent  by  the  appellants  to  the  re- 
tpondentSy  .and  returned  under  the  certiorari,  were  —  1.  That  the  said 
Mary  Farley  is  not  legally  settled  in  the  said  township  of  Rotherham, 
8.  That  the  said  M,  V,  did  not,  when  a  single  woman,  take  a  house  in 
JnuM  GaU,  Rotherham,  belonging  to  Mr.  Taylor,  at  61.  a  year  rent,  as  in 
tfa«  examination  of  the  said  M.  V,  is  stated ;  nor  did  she  at  any  time  occupy 
■ay  such  house  in  the  township  of  R,  aforesaid  at  such  an  amount  of 
rent  8.  That  it  does  not  sufficiently  appear  by  the  examination  of  the 
laid  Jf.  r.,  whereon  alone  the  said  order  of  removal  was  made,  at  what 
time  the  said  M.  V,  became  legally  settled  in  the  said  township  of  R, 
4.  That  it  does  not  sufficiently  appear  by  the  examination  of  the  said 
M.  V,  in  what  manner  the  said  M.  F.  became  legally  settled  in  the  said 
township  of  R.,  or  that  she  is  legally  settled  there.  5.  That  it  does  not 
appear  by  the  said  examination  in  what  union,  parish,  township  or  plsce 
the  said  M,  V.  and  her  said  three  children,  or  any  of  them,  were  inhabiting 
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Court   As  to  the  complaint,  no  evidence  was  necessary.  Cti«»i*#  Bench. 

[Lord  Denman  C.  J.  I  do  not  think  any  thing  of  that  ' 

<ibjection.] 

Cur.  ado.  vfdi. 

Lord  Denman  C.  J.,  in  the  ensuing  vacation  {De^ 
oMber  5d)|  delivered  the  judgment  of  the  Court 

Tbb  case  comes  before  us  upon  a  return  to  a  writ  of 
c«rdorari,  whereby  the  court  of  quarter  sessions  was 
ccnnmanded  to  return  their  order,  confirming  the  origin- 
nal  order  of  two  justices  for  the  removal  of  certain 
paupers  to  the  appellant  township,  and  also  the  examin- 
ation whereupon  that  original  order  was  made,  and  the 
notice  of  appeal  to  the  sessions,  upon  which  nothing 
turns.  The  objections  founded  upon  that  return  con- 
sisted of  two  parts:  first,  that  the  original  order  of  re- 
moval was  defective  upon  the  face  of  it,  for  want  of  shew- 
ing jurisdiction  in  the  removing  justices;  and,  next,  that 
the  examination  whereon  they  proceeded  was  defective 
in  not  shewing  that  the  paupers  were  at  the  time  in  the 
township;  and  that,  therefore,  they  had  no  jurisdiction 
to  remove.  Upon  the  first  point  (the  form  of  the 
original  order)  the  Court  gave  sufficient  answers  to  the 
various  objections  which  were  urged  in  the  course  of  the 
argument,  which  we  do  not  consider  it  needful  to  repeat 
We  then  thought,  and  think  still,  that  the  original 
order  is  unobjectionable.  We  shall  now  only  add  that 
we  certainly  should  not  be  induced,  upon  slight  grounds, 
to  overturn  a  form  of  proceeding  which  we  have  reason 
to  believe  has  been  established  by  the  usage  of  very 
near  a  century.  ^ 

One  objection  only  was  felt  as  creating  any  difficulty : 
and  it  was  this ;  that  it  does  not  appear  upon  the  face  of 

VOL.  III.   N.  s.  3  F 
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And,  first,  with  respect  to  the  mother.  '  She  is  stated  Q^eenU  Bench, 

1842 
to  be  "of  SJieffiM;^  and  her  examination  is  taken  by  ' 

the  removing  justices  "  at  Sheffield:^  moreover,  she  and  '^^  CIo««m 
the  other  paupers  are  stated  to  be  "  chargeable  to  The  Inhabit- 
Sheffield  (a)."  Now,  this  statement  of  being  chargeable  RonuRBAif. 
we  find  to  have  been  considered  by  this  Court  as 
material  upon  this  very  point  of  inhabitancy.  In  the 
case  of  Rex  v.  Binegar  (jb)  it  was  stated  in  the  order  of 
removal,  "that  the  paupers  lately  came  and  intruded  them- 
selves into "  the  parish,  "  endeavouring  there  to  settle 
as  inhabitants  thereof;"  and  the  objection  to  the  order 
was,  that  the  complaint  did  not  state  that  the  paupers 
then  were,  but  lately  came,  and  so  that  the  justices  had 
no  jurisdiction.  To  this  it  was  answered  by  the  Court : 
^*  The  order  states,  and  the  magistrates  adjudge  it  to  be 
true,  that  the  paupers  are  likely  to  became  chargeable  to 
the  parish,  which^could  not  be  if  they  were  not  in  the  parish 
at  the  time"  And  there  is  certainly  no  ground  for  pre- 
suming -any  change  of  circumstances,  as  the  examination 
and  order  are  by  the  same  justices,  and  bear  date  on  the 
same  day,  the  3d  of  September.  From  these  circum- 
stances, taken  together,  we  think  it  sufficiently  appears 
that  the  mother  was  then  in  the  township  of  Sheffield. 

Then  as  to  the  children :  the  helpless  infancy  of  the 
two  younger  (three  years  and  one  year  of  age)  raises  a 
presumption  of  law  and  common  sense,  that  they  would 
be  with  the  mother  for  custody  and  protection,  and  the 
more  so  in  this  instance,  as,  from  the  examination,  we 
find  that  their  father  was  then  dead.  As  to  the  eldest 
(seven),  though  the  inference  may  not  be  so  strong,  he  is 
nevertheless  of  an  age  up  to  which  the  period  of  nurture 

(a)  See  Regina  v.  High  Bidtington,  p.  790.  note  (a)  post. 
(6)  7  East,  377. 
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Sevan  and  Rome,  in  support  of  the  order  of  sessions.  It  is  consistent 
with  the  decisions  in  JUgina  y.  EccletaU  Bierhw  (11  A.  ^  E,  607)  and 
B^gina  ▼.  Lydeard^  St,  Lawrence  (11  A,  ^  E,  616),  that  the  order  of  re- 
moyal  may  be  supported  if  there  was  some  legal  evidence  on  which  the 
justices  might  act ;  and  here  it  cannot  be  said  that  there  was  none.  The 
pauper's  own  evidence  was  some  proof;  and  to  that  is  added  the  statement 
of  a  party  who  deposed  that  he  is  the  relieving  officer  of  the  BamMaple 
Union*  and  therefore  must  be  taken  to  have  acted  under  orders  fh>m  th« 
guardian^ pursuant  to  sUt.  4  &  5  fT.  4.  c  76.  J.  54.  [WigfUman  J.  The 
atatement  is  only  a  description  of  himself.  WU&ams  J.  It  is  not  stated  that 
he  ever  gave  relief.  ]  The  evidence,  that  the  paupers  «  are  now  chargeable,* 
impliea  that  Stat  5&6  Vict,  c  57.  t,  17.  makes  the  certiBcate  there  de- 
•cribed  "  sufficient  proof  to  what  parish  and  at  what  time  such  pauper  be- 
came and  was  chargeable,**  unless  the  contrary  be  shewn ;  but  does  not  ex- 
clude other  modes  of  proof.  [Lord  2>enman  C.  J.  We  feel  a  difficulty  in 
saying  that  the  paupers  received  relief.  We  do  not  know  what «  chargeable** 
means.  PattetonJ.  Paupers  are  not  removeable  till  they  are  "actually 
chargeable  ;**  but,  if  that  is  a  legal  result  of  certain  fiicts,  it  cannot  be  cor- 
rect to  swear  to  it  in  those  terms.]  Stat.  35  G,  3.  c.  101.,  which  uses  the 
words  "  actually  chargeable,**  was  passed  to  prevent  removing  merely  be- 
cause the  parties  were  **  likely  to  be  chargeable  ;**  but  the  legal  liabilities 
in  other  respects  remain  as  before.  The  test  of  chargeability  is  actual 
relief:  and  the  only  conclusion  which  the  word  «  chargeable**  would  sug- 
gest is,  that  relief  has  been  given :  but  that  is  a  conclusion  of  fact 


Queen*t  Bench, 
[1844.] 
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limpak,  coatrk,  was  not  heard. 

Lord  DxKMAv  C.  J.  The  examinations  will  not  do.  They  give  a 
statement  of  chargeability,  but  no  evidence  of  it  That  a  pauper  is  **  charge- 
able^ is  a  conclusion  of  law :  and  appellants  are  entitled  to  say  «  shew  us 
evidence  in  support  of  it** 

Paitkson  J.  If  the  officer  had  really  given  relief  it  was  easy  to  say  sa 


WiLLUMs  and  Wigutman  Js.  concurred. 


Orders  quashed. 


[See  the  next  case. 
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occupied  it«     The   sessions  granted  a  case  as  to   this  Queen's  Bench, 

1842 
point,  but  still   refused  to   allow  any  question   to  be  * 

submitted    to    this   Court   on    the   sufficiency   of  the       ^\SY*® 

examination.  OTeweeri  of 

In  this  term  (a), 

Pashlei/f  on  affidavit  of  the  above  facts,  moved  for  a 
certiorari  to  bring  up  the  original  order  of  removal,  the 
examinations  on  which  it  was  made,  and  the  order  of 
sessions  confirming  it  The  writ,  in  the  usual  form,  ac- 
cording to  the  common  practice,  would  issue  on  counsel's 
signature  only,  a  case  having  been  reserved  at  sessions ; 
but  that  would  bring  up  only  the  orders,  and  the  case 
on  the  single  point  reserved.  This  application  is  for 
leave  to  bring  up  also  the  examinations.  They  disclose 
a  settlement  by  occupying  a  tenement  since  the  passing 
of  Stat  4  &  5  J^.  4.  c.  76.,  and  fail  to  shew,  by  legal 
evidence  (&),  that  the  party  occupying  was  ever  assessed 
to  the  poor  rate  in  respect  of  such  tenement,  as  required 
by  sect  66.  That  is  a  defect  apparent  on  the  face  of 
the  examination.  It  is  as  if  only  a  hiring  and  service, 
since  stat  4  &  5  fV.4:.  c.  76.  s.  65.,  were  alleged  as  the 
ground  of  settlement  In  addition  to  the  authorities 
cited  in  Begina  v.  Rotherham  (c),  there  are  others  which 
tend  to  shew  that  the  Court  will  thus  interfere.  In  Rex 
V.  Margam  (d)  the  sessions  had  confirmed  an  order  of 
justices,  adjudging  paupers  to  be  settled  ^^  by  virtue  of  a 
certificate"  "  under  the  hands  and  seals  of  L.  jRtt^church- 


(a)  November  Q^6.  Before  Lord  Denman  C.  J.,  WiiKamt  and  Cole* 
ridge  Js. 

(6)  Rex  V.  CoppiiU,  2  East,  25. ;  Regina  v.  Staple  Fitzpaine,  2  Q.  B, 
488.  494. 

(c)  Ant(^,  p.  776.  (rf)  1  T,  R.  775. 
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'  Every  one  will  agree  that  the  jurisdiction,  upon  matters   Queen^s  Bench. 


1842. 


of  fact,  is  in  the  sessions :  this  Court  has  it  only  when  a 

matter  of  fact  is  referred  to  it  by  the  sessions,  or  where       ^'  p*^ 

JI116 

they  have  decided  on  the  fact  without  any  evidence,  or     Oreneera  of 

ToLLEETOM^ 

against  evidence."  Taking  the  examination  and  the 
order  of  removal  together,  as  it  was  contended  in  Regina 
▼•  Roiherkam  {a)  they  may  be  taken,  it  is  as  apparent 
as  if  the  sessions  had  so  stated,  on  the  face  of  their  order, 
that  there  is  no  evidence  before  the  removing  justices 
to  warrant  their  adjudication.  The  examination  dis- 
closes the  only  grounds  of  their  order.  '^  It  has  always 
been  taken  as  a  rule  "  "  that  where  there  is  a  general 
order  of  two  justices  good  upon  the  face  of  it,  and  the 
party  appeals  from  it  to  the  sessions,  and  they  make  an 
order  specially,  stating  the  case  as  it  appeared  upon  the 
evidence  before  them,  the  Court  will  take  the  special  case 
in  this  last  order,  to  be  the  foundation  upon  which  the 
first  order  by  two  justices  was  made ;  and,  therefore,  if 
the  evidence  set  out  upon  the  last  order  is  not  sufficient 
to  maintain  their  judgment  thereon,  the  Court  will  not 
only  quash  the  last  but  the  first  order  likewise ; "  Rex 
V*  Beading  (b).  It  is  within  the  ordinary  province  of  this 
Court  to  interfere  by  certiorari  in  such  a  case.  Lord 
Holt  says,  in  Groenvell  v,  jBamje// (c),  that  **  it  is  a  con- 
sequence of  all  jurisdictions,  to  have  their  proceedings 
returnable  here  by  certiorari,  to  be  examined  here." 
Stat  4  &  5  ?K  4.  c.  76.  5.  79.,  requiring  that  a  copy  of  the 
examination  on  which  an  order  of  removal  is  made  be 
sent  to  the  parish  to  which  the  removal  is  directed, 
makes  such  examination  in  writing  a  necessary  proceeding 


(a)  Ant^,  p.  776.  (6)  Ca.  K,  li.  Temp,  Hard,  79.  82. 

(c)  1  L(L  Raym.  454.  469. 
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in  the  case.  In  Rex  v.  Inhabitants  — —  in  Glamorgan- 
.  shire  (a)  it  is  laid  down  that  "  This  Court  will  examine 
the  proceedings  of  all  jurisdictions  erected  by  act  of  par- 
liament. And  if  they,  under  pretence  of  such  act,  pro- 
ceed to  encroach  jurisdiction  to  themselves  greater  than 
the  act  warrants,  this  Court  will  send  a  certiorari  to  them, 
to  have  their  proceedings  returned  here  to  the  end  that 
this  Court  may  see  that  they  keep  themselves  within 
their  jurisdiction ;  and  if  they  exceed  it,  to  restrain  them. 
And  the  examination  of  such  matters  is  more  proper  for 
this  Court."  Recently,  in  Regina  v.  The  Justices  cf 
Carnarvonshire  (6),  this  Court  by  mandamus  compelled 
the  sessions  to  hear  an  appeal,  where  they  had  wrongly 
decided  that  the  grounds  of  appeal  were  insufficient 
Regina  v.  The  Justices  of  the  West  Riding  {Keighley  v. 
Wikden)  [c)  shews  that  the  same  rule  applies  to  an  examin- 
ation. If  the  Court  corrects  the  mistake  of  sessions  by 
mandamus,  whenever  they  erroneously  hold  either  an  ex- 
amination or  grounds  of  appeal  to  be  bad,  they  must 
on  the  same  principle  correct  the  mistake  when  a  bad 
examination  is  held  good.  In  the  former  case  the 
sessions  refuse  to  exercise  the  jurisdiction  which  they 
possess;  in  the  latter,  they  exercise  a  jurisdiction  which 
they  do  not  possess;  and  that  calls  for  control  by 
certiorari.  In  Regina  v.  The  Justices  of  Carnarvon" 
shire  {d)  Coleridge  J.  observes,  "  If  the  sessions  have 
gone  into  the  merits,  and  have  decided  without  sending 
a  case  to  us,  we  do  not  interfere;"  and  he  points  out, 
a^  distinguishing  Ex  parte  Broseley  {e)  from  the  case 

(a)  1  Ld.  Raym,  580. 

(6)  2  Q.  B,  825.      See,  as  to  this  case,  Regina  v.    The  Justices  of 
ITesteven,  p.  810.  post 

(c)  2  Q.  >9.  331.     Sec  Regina  v.  The  Justices  qfJTesteven,  p.  810.  post. 

(d)  2  Q.  B.  328.  (e)  7  J.  i  E.  42S. 
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then  before  the  Court,  that  the  examination  there  was   Queen^t  Bench. 
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not  objected  to.     It  seems  to  follow  that  a  decision  ' 

of   sessions  on   the   examination  might  be    reviewed       ^'^^IJI^ 

like  a  decision  on  the  grounds  of  appeal.     It  would  be     Oveneera  of 

TOLLBATOH. 

anomalous  that  that  the  respondent  should  be  entitled 
to  a  mandamus  where  the  examination  is  wrongly  held 
bad,  yet  the  appellant  should  be  left  without  remedy 
where  a  bad  examination  has  been  held  good.  In  Rex 
V.  Preston  on  the  Hill  {a)  Lord  Hardwicke  says :  **  It 
were  to  be  wished  that  a  bill  of  exceptions  would  lie  to 
justices  of  the  peace  in  case  of  settlements,  because 
they  sometimes  act  in  an  arbitrary  manner,  and  will  not 
state  the  fact  specially  to  the  Court''  Suppose  Toller- 
ton  had  not  appealed,  and  the  pauper,  whose  right  of 
appeal  is  not  affected  by  stat  4  &  SW.A^  c.  76.,  but,  under 
Stat.  1S&14C2.  c.\2.  5.2.,  accrues  only  on  actual 
removal  (&),  had,  while  in  custody  under  the  order,  on 
the  way  from  Idle  to  ToUerton^  been  brought  by  habeas 
corpus  before  this  Court.  I^  in  such  a  case,  the  con- 
stable returned  that  two  justices  had  taken  an  examin- 
ation, and  thereupon  made  an  order,  also  setting  out 
the  examination  and  order,  that  would  be  insufficient  on 
the  face  of  it :  and  the  Court  would  look  at  the  defective 
examination,  as  shewing  what  the  proof  was  on  which 
the  order  was  made ;  NasKs  Case  (c). 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.,  in  the  vacation  following  this 
term  (December  3d),  delivered  the  judgment  of  tlie 
Court. 

(a)  Co,  jr.  B,  Temp.  Hard.  249.  250. 

{b)  See  Rex  ▼.  HaHfield,  Carth.  222.  ;  Regina  t.  Colbeckt  \2  A.  ^  E,      • 
161.  166. 

(c)  4  P.  4  Aid.  295. 
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One  of  the  questions,  which,  in  the  case  just  disposed 
of  (a),  we  observed  to  be  involved  in  the  discussion,  has 
now  come  before  us.  And  it  is  this :  whether  the  writ 
of  certiorari  ought  to  require  any  thing  more  to  be  re- 
turned than  the  record  of  the  Court  of  quarter  sessionsy 
thereby  meaning  the  original  order  of  removal,  and  the 
proceedings  of  the  sessions  thereon  upon  the  hearing  of 
the  appeal.  In  the  present  instance,  the  application  is 
to  require  the  return  of  that  record,  and  also  of  the 
examination  whereupon  the  original  order  of  remoral 
was  made.  In  the  first  place  we  find,  upon  reference  to 
the  officers  of  the  Crown  Office,  that  there  is  no  memory 
nor  any  note  to  be  found  of  any  certiorari  (except 
where  a  case  has  been  granted  by  the  sessions)  having 
issued,  requiring  the  return  of  any  such  additional  mat- 
ter. The  case  just  disposed  of  is  of  course  an  excep- 
tion: and  the  writ  is  considered  as  having  issued  in- 
providently,  so  far  as  respects  the  direction  to  return 
such  additional  matter  as  is  therein  specified. 

The  cases  cited  in  support  of  the  present  application 
are  entirely  foreign  to  the  purpose.  In  all  of  them, 
without  exception,  a  case  appears  to  have  been  granted 
by  the  sessions,  and  so  to  have  been  brought  before  this 
court.  In  the  case  of  Rex  v.  Tedford{b)  it  appears 
that  a  case  was  stated  by  the  court  of  quarter  sessions. 
In  Rex  V.  Margam  {c)  a  case  also  appears  to  have  been 
stated ;  and  this  Court  (though  not  precisely  in  the  usual 
form)  in  substance  ordered  that  case  to  be  restated.  In 
Rex  V.  Whittlehay  {d)  a  case  had  been  granted  by  the 
sessions :  and  the  remarks  of  Lord  Kenyon^  which  were 


(a)  Regina  ▼.  Rotherham,  p.  788,  ante. 

(6)  Burr.  S.  C.  57.  (c)  1  T.  R.  775. 

(d)  6  T.  R.  464. 
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much  pressed  upon  us,  regarded  the  facts  stated  in  that  Quem's  Bench. 
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case,  and  are  utterly  without  application  to  the  present. 

Rex  V.  Wishford  {a)  (the  latest  authority  cited)  was  also       ^^"^ 

the  common  case  of  an  order  of  sessions  upon  a  case     Oveneera  of 

ToLUuiToy. 
-reserved. 

Nothing  therefore  has  been  adduced  to  shew  that  we 
ought  to  do  what  is  now  required.  But,  on  the  con- 
trary, we  find  that  an  understanding  seems  to  have  pre- 
vailed in  direct  opposition  to  it.  In  the  case  of  Rex  v. 
OuUon  {b)  we  find  the  following  remarks  in  the  judg- 
ment of  Prcbyn  J.  ^^  This  Court  can  take  no  notice  of 
any  thing  but  the  order.  I  remember  "  a  case  ^^  where 
the  original  examitiations  were  returned  up  with  the 
order:  but  the  Court  said  they  could  take  notice  of 
nothing  but  what  was  contained  in  the  body  of  the 
order.'* 

Upon  the  whole,  we  consider  this  to  be  a  speculative 
novelty,  without  the  warrant  of  any  principle,  precedent, 
or  authority,  and  that  therefore  there  must  be  no  rule. 

Rule  refused  (r). 

(a)  AA.^E.  216.  (b)  Burr,  S.  C  64. 

(c)  See  the  neit  caw. 
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The  following  case  was  decied  in  Hilary  term,  1843. 
[Thunda^,       Xhe  Queen  against  The  Justices  of  Bucking- 

1843.]  HAMSHIBE. 


Where  the 
sessions,  on 
hearing  an 
appeal  against 
an  order  of 
remoral,  have 
confirmed  it 
without  grant- 
ing a  case,  this 
Court  will  not 
direct  the  order 
of  removal,  with 
the  examin- 
ations on  which 
it  was  founded, 
and  the  order 
of  sessions,  to 
be  brought  up 
by  certiorari, 
on  the  ground 
that  the  ex- 
aminations  con- 
tain no  legal 
evidence  in 
support  of  the 
order  of  re- 
moval. 

Paupers 
were  removed 
by  order  of 
justices  to  a 
parish  therein 
described  as 
**  the  parish  of 
Poplar,  in  tlie 
county  of  Mid' 
dlesexr     The 
real  descrip- 
tion of  the 
parish  was  AH 
SttintSf  Poplar, 
in  the  same 
county :    Held, 
not  a  material 
variance.     And 
having  appealed 


pLATTf  in  Michaelmas  term  {November  25ih)9  1842, 
obtained  a  rule  nisi  for  a  certiorari  to  the  justices 
of  Buckinghamshire  to  bring  into  this  Court  an  order  of 
two  of  the  said  justices  for  the  removal  of  Maria  Bavin 
and  her  two  children  from  the  parish  of  High  Wycombe^ 
in  the  said  county,  to  the  parish  of  All  Saints^  Poplar^  in 
the  county  of  Middlesex;  the  examinations  on  which 
the  order  was  made;  the  notice  and  grounds  of  appeal 
against  the  said  order;  and  an  order  of  sessions  coo- 
firming  the  same;  together  with  all  proceedings  of  the 
said  sessions  touching  the  said  order  of  removal.  The 
affidavits  in  support  of  the  rule  set  forth  the  following 
facts  and  documents. 

The  paupers  were  removed  by  an  order,  dated  March 
5th,  1842,  addressed  "  to  the  overseers  of  the  poor  of 
the  parish  of  High  Wycombe^  in  the  county  of  Bucks,  and 
to  the  overseers  of  the  poor  of  the  parish  of  Poplar^  in 
the  county  of  Middlesex"  and  reciting  and  adjudicating 
as  follows.  ^'  Whereas  complaint  hath  been  made  unto 
us  whose  names  are  hereunto  set  and  seals  affixed,  being 
two  of  her  Majesty's  justices  of  the  peace  acting  in  and 
for  the  said  county  of  Bucks,  one  whereof  being  of  the 
quorum,  by  the  overseers  of  the  poor  of  the  said  parish 

that,  if  it  were  so,  the  parish  could  not  allege  it  on  motion  for  a  certiorari, 
and  not  raised  the  objection  at  sessions. 
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of  High  Wycombe^  that  Maria  Bavith  single  woman,  and   Quem^t  Bench. 
her  two  illegitimate  children,  viz.  Henry  aged  three  years   * 


or  thereabouts,  and  Hester  aged  one  year  or  thereabouts,  The  Quikn 
have  come  to  inhabit  in  the  said  parish  of  High  Wycombe^  The  Justices  of 
not  having  gained  a  legal  settlement  there,  nor  having  shies. 
produced  any  certificate  acknowledging  themselves  to 
be  settled  elsewhere,  and  now  actually  become  charge- 
able to  the  same  parish  :  We  the  said  justices,  upon  ex* 
amination  of  the  premises  upon  oath,  and  other  circum- 
stances, do  adjudge  the  same  to  be  true;  and  do  also 
adjudge  the  place  of  the  legal  settlement  of  the  said  Maria 
Bavin  and  her  said  two  illegitimate  children  to  be  in 
the  said  parish  of  Poplar^  in  the  said  county  of  Middle" 
sex.  These  are  therefore  "  &c.  The  order  then  required 
the  said  overseers  of  the  said  parish  of  High  Wyconibe 
to  remove  the  paupers  "  from  and  out  of  your  said  parish 
of  High  Wycombe  to  the  said  parish  of  Poplar "  &c,, 
ending  in  the  usual  form. 

The  examinations  (not  dated)  were:  1.  Thatof  Mzrm 
Bavin^  which  was  as  follows.  "  Bucksy  to  wit  The 
examination  of  Maria  Bavin^  at  present  residing  in  the 
parish  oi  Great  Marlaw  in  the  said  county,  single  woman, 
touching  the  place  of  her  legal  settlement,  taken  on  oath 
before  us,  two  of  her  Majesty's  justices  of  the  peace  for 
the  said  county,  this  5th  day  o^  March^  a.d.  1842;  who 
upon  her  oath  saith :  ^  When  I  was  about  seventeen  years 
old,  I  went  to  service  with  Miss  Francis  of  Clapham, 
Surrey,  at  the  wages  of  8/.  a  year  with  a  month's  warn- 
ing. I  received  my  wages  quarterly.  I  stayed  there  a 
year  and  a  half.  I  then  went  to  Mr.  Mackie^s  of  Isle^ 
'worthy  in  a  place  of  all  work.  I  was  hired  at  the  wages 
of  4/.  a  year,  and  a  month's  warning.  I  stayed  there  two 
years  and  a  quarter.    I  then  went  to  Mr.  Tliomas  Pit" 
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Volume  Jll,     marCs  of  Poplar^  Middlesex :  he  kept  a  coSee  and  eating 
'        bouse.    I  did  not  agree  for  any  wages.    I  received  vails; 


The  Quiiir     j,,y  y^^  yfftxQ  nearly  ten  guineas  a  year.    I  was  to  give 
Th«  JusUcet  of  and  receive  a  month's  notice  before  I  left.    I  stayed  there 

BOOXIWOHAM- 

•Miai.         two  years  and  four  months.    I  left  there  the  Ckrishmu 
before  the  cholera  morbus  was  in  England.    I  have  not 
done  any  other  act  to  the  best  of  my  knowledge  to  gain 
a  settlement.     I  have  two  illegitimate  children,  namely' 
&c  (as  in  the  order).     *  I  have  been  in  MarUno  work- 
house three  weeks  last  Wednesday  with  my  two  children.' 
*^  llie  mark  of  X  Maria  Bavin, 
"  Sworn  before  us.       T.  R.  Baker. 
«  A.  Higginsonr 

%  The  examination  ^  Richard  Reeves  of  Great  Mar* 
laWf  in  the  county  of  Bucks,  who  said :  '*  I  am  master 
of  the  workhouse  at  Great  Marlaw.  Maria  Bavin  and 
her  two  children  came  into  the  house  three  weeks  last 
Wednesday :  they  are  chargeable  to  the  parish  of  High 
Wycombe,  in  the  county  of  Bucks ^ 

"  Sworn  "  &c.     "  Richard  ReevcsJ' 

Copies  of  the  order  and  examinations  were  served 
upon  the  overseers  of  AU  Saints,  Poplar,  who  gave  no* 
tice  of  appeal,  and  sent  written  grounds  signed  by  two 
persons  styling  themselves  churchwardens  and  two  styl- 
ing themselves  overseers  "  of  the  poor  of  the  parish  of 
All  Saints,  Poplar,  in  the  county  of  Middlesex^*  The 
latter  document  was  headed :  *'  Take  notice  that  tb^ 
grounds  of  our  appeal  against  a  certain  order  under  the 
hands  and  seals"  Sic,  "for  the  removal"  &a,  "from 
the  parish  of  High  Wycombe,  in  the  county  of  Bucks,  to 
the  parish  of  All  Saints,  Poplar,  in  the  county  of  Mid^ 
dlesex,  are"  &c.  Then  followed  ten  grounds  of  ob^ 
jection   to   the    examinations,  and   the   two   following. 
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••11.  That  the  said  Maria  Bavin  was  not  m  fact  ever  Q»eenU  BituK 

184S« 
hired,  nor  did  ever  serve  the  said  Mr.  Pitman  ;'nor  did,  . 

during  any  supposed  service  with  the  said  Mr,  Pitman^     The  Quxxx 

live  in  our  parish.    12.  That  the  said  Maria  Bavin  was  The  Jutdcet  of 

BoCKIliaHAM- 

never  a  yearly  hired  servant  to  the  said  Mr.  Pitman^        sHiai. 
nor  did  ever  serve  him  for  a  year.'' 

The  appeal,  in  which  the  churchwardens  &c.  of  the 
said  parish  of  All  Saints,  Poplar,  were  appellants,  and 
the  churchwardens  &c.  of  the  said  parish  of  Higk 
Wycombe  respondents,  came  on  for  hearing  at  the  quar- 
ter sessions  for  Buckinghamshire,  June  1842.  The  order 
of  removal,  examinations  and  grounds  of  appeal  were 
read  in  evidence.  Before  the  respondents  proceeded  to 
prove  their  case,  the  appellants  contended  that  they 
were  not  at  liberty  to  go  into  evidence  in  support  of 
their  order  or  of  the  pauper's  settlement,  or  to  try  the 
merits  of  the  appeal,  alleging,  as  reasons,  seven  of  the 
grounds  of  objection  to  the  examinations,  set  out  in  their 
notice.  The  sessions  overruled  all  the  objections  in- 
sisted on,  and  refused  to  grant  a  case.  They  then  de- 
sired the  respondents  to  go  into  the  merits  of  their 
appeal,  and  afterwards  confirmed  the  order  upon  such 
merits.  The  order  of  sessions  was  not  set  forth  on 
affidavit.  The  affidavits  in  support  of  the  rule  stated 
that  the  only  question  which  the  appellants  were  pre- 
pared to  try  was  whether  the  examinations  were  good 
upon  the  face  of  them,  they  alleging  them  to  be  bad 
as  not  shewing  any  settlement  of  the  paupers  in  their 
parish.  It  was  also  stated  in  one  of  these  affidavits 
that  the  parties  applying  fof  the  certiorari  were  "  the 
churchwardens  and  overseers  of  the  poor  of  the  parish 
of  AU  Saints,  PoplarJ' 

TOL.  III.   N.  8.  So 
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L_  plication  is,  that  the  order  of  remoTal,  confirmed  H 


T!i€  QfmiK    sessions,  may  be  impeached  in  thb  Court  by  the 
Hie  Justices  of  minations  or  by  affidavit      The  Court  will  not  srant  a 

BuCKIMOHAlfr*  " 

certiorari  for  that  purpose.  Ex  parte  TaUertom{a)  is 
in  no  material  respect  distinguishable  from  this  aue. 
The  order  of  justices,  being  good  on  the  face  of  it,  and 
in  a  matter  over  which  the  magistrates  bad  jorisdictioii, 
is  conclusive,  on  the  principles  laid  down  in  Brittain  v. 
Kifmatrd(b)f  Begina  Y.BoUan{c)  and  Ex  parte  Garke{il\. 
Every  &ct  which,  from  the  nature  of  such  an  order, 
must  appear  on  the  face  of  it  is  decided  by  it,  and 
cannot  afterwards  be  questioned.  Thus,  in  Yorie  v. 
Brapm  (e),  the  adjudication  of  the  Insolvent  DebUm^ 
Court,  that  a  prisoner  should  be  discharged  at  the  end 
of  twelve  months  from  the  time,  which  was  specified,  of 
making  the  vesting  order,  was  held  good  proof  of  the 
order  having  been  made  at  that  time ;  Lord  Abingrr  C  B. 
observing :  ^*  The  very  thing  the  Court  is  to  do  it  to 
adjudge  the  prisoner  to  be  discharged  from  all  the  debU 
due  at  the  time  of  making  the  vesting  order ;  tbereibie 
that  date  is  an  essential  part  of  the  adjudication;" 
^'  and  consequently,"  he  added  afterwards,  *<  the  adjudi- 
cation is  good  proof  of  it."  There  is  nothing  in  Begina 
v.  Middleton  in  Teesdale  (^),  Begina  v.  Altcmun  (k)  and 
other  similar  cases  inconsistent  with  the  doctrine  that 
the  order  roust  shew  the  facts  necessary  to  give  juris- 
diction, and  is  conclusive  upon  them.  The  Court  there 
looked  into  the  examinations  because,  in  each  instance. 


(a)  Ante,  p.  7&2.  (6)  1  Brod.  ^  B,  432. 

(c)  1  Q.  B.  66.  (d)  2  Q.  B.  619.  633—635. 
{e)  10  M.  i  W,  78.  (?)  10  A.  ^  E.  688. 

(A)  10  A.  ^  E.  699. 
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it  was  put  in  the  place  of  the  court  of  quarter  sessions,   Quten't  Bench. 

and  the  examinations  were  brought  before  it,  by  the  ' 

case  sent  up.  In  Regina  v.  Eolherham  (a)  the  docu-  '^®  ^""* 
ments  were  still  in  the  possession  of  the  court  of  quarter  ^*  Ju»tice«  of 
sessions,  and  were  sworn  to  be  so  in  the  affidavits  on 
which  the  certiorari  was  obtained.  Here  that  fact  is 
.not  stated.  Further,  the  examinations  are  no  part  of 
the  judicial  proceeding,  and  ought  not  to  be  brought 
up  by  certiorari,  even  if  the  order  were  returned  here. 
As  Lord  Abinger  observed  of  the  warrant  to  the  sheriflp 
in  Taj/lor  v.  CUmson  (i),  they  are  '*  not  a  judicial  in- 
strument,'' but  *^  merely  an  act  of  one  of  the  parties 
litigant;"  and  the  Court, ^on  this  account,  would  not 
look  into  them,  if  returned. 


PlaU  and  Pamer^  control.  There  are  objections  of 
form  on  the  face  of  the  order.  1.  The  respondent 
parish  is  not  shewn,  in  the  body  of  the  order,  to  be  in 
JBuckinghamshire.  [Coleridge  J.  The  order  is  addressed 
to  the  overseers  of  High  Wycombe  in  the  county  of 
Bucks^  and  the  parish  is  afterwards  called  ^Hhe  said 
parish  of  High  Wi/combe"  Lord  Denman  C.  J.  You 
have  appealed  to  the  Buckinghamshire  sessions.]  2.  The 
appellant  parish  is  All  Saints  Poplar  ;  the  order  calls  it 
**  Poplar J*^  Rex  v.  Poole  (c)  may  be  supposed  adverse 
to  this  objection :  there  jS!^.  James's  Poole  was  described 
as  "  the  parish  of  Poole^  or  town  and  countjr  of 
Poole;*'  and  it  was  held  sufficient:  but  the  reason 
was  'Uhere  beiug   but  one   parish  in  the   town   and 

(a)  Antd,  p.  776. 

(6)  S  Q.  B.  978.      See  pp.  1013.  1021.      S.  C,  Q  G,  ^  D.  346.     Th 
wordi  were  cited  from  2  G,  ^  D.  377. 
(c)  2  NoL  P.  Z.  290.  4th  ed. 

3  G  2 
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ttie  ground.    In  Ji^gina  v.  Si.  James^  Wesiminsier  {a\  the  Queen*i  Bench. 

Court  did  not  say  that,  in  general,  aflfidavits  might  not  . 

6e  received  to  shew  excess  of  jurisdiction.  The  Quxxm- 

The  Justices  of 

Lord  Denman  C.  J.  Some  expressions  in  Begina  v.  tuuiB. 
ooUon  [b)  might  perhaps  seem  consistent  with  the  argu* 
inent  in  support  of  this  rule ;  but  the  judgment  in  that 
oase,  when  properly  considered,  means  only  this :  that, 
injustices  have  acted  in  a  matter  not  regularly  before 
t^em,  that  may  be  shewn  by  affidavit ;  as  if  they  should 
nave  proceeded  to  remove  without  a  complaint.  Here, 
if  there  had  been  no  complaint,  the  magistrates  would 
nave  had  nothing  before  them  on  which  they  could 
make  ah  order:  but,  there  being  a  complaint,  they 
were  bound  to  inquire  into' all  the  facts  on  which  an 
6'raer  must  be  grounded;  chargeability,  residence  and 
settlement.  It  appears  that  they  have  done  so:  and, 
that '  being  the  case,  the  late  cases  shew  that  this 
Court  will  not  have  the  examinations  brought  before 
li  for  the  purpose  of  instituting  a  nice  inquiry  whether 
all  the  necessary  facts  were  fully  stated.  That  may 
be  matter  of  appeal,  but  is  not  a  subject  to  be  con- 
sidiered  here.  We  decided  this  on  great  considera- 
tion in  Megina  V.  Bother  ham  (c)  and  Ej:  parte  Toller^ 
ion  (d) :  and  those  cases  do  not  interfere  with  Regina  v. 
Bottori{b). 

As  to  the  formal  objections :  the  words  ^'  said 
parish"  sufficiently  shew  that  High  Wycombe  in  the 
county  of  Bucks  is  meant  in  the  body  of  the  order. 
As  to  the  substitution  of  ^^ Poplar^    for   Ail  Saints 

(a)  2A.^E.  241.  (b)  1  Q.  S.  66. 

(c)  Ante,  p.  776.  (d)  An^^,  p.  792, 

Sg  S 
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power  to  inquire  and  to  remove,  on  a  complaint  beini;  QmnCt  Btndk. 

184S 
laid  before  them  by   parish   officers,   alleging  charge-  ]__ 


ability,  residence  and  settlement.     Into  those  facts  they     Th«  Qoem 
are  to  inquire:  and  we  must  assume  here  that  they  The  Justices  of 

BUCKIVOHAM* 

have  done  so ;  for  they  state  it  by  their  order.  If  there  mbmmm. 
was  insufficient  proof  on  any  of  those  heads,  they 
should  have  stopped  the  proceeding ;  but,  if,  under  such 
circumstances,  they  have  omitted  to  do  that,  they  have 
ouly  come  to  a  wrong  conclusion  on  the  facts,  and  so 
made  a  wrong  order  in  a  matter  within  their  jurisdic- 
tion. Then  the  case  is  that  put  by  Dallas  C.  J.  in 
Brittain  v.  Kinnaird  (a),  that,  if  magistrates  adjudge  a 
ship  of  seventy  four  guns  to  be  a  boat,  *'  the  conviction 
is  still  conclusive,  and  we  cannot  look  out  of  it." 

WiGHTMAN  J.  concurred. 

Rule  discharged  with  costs. 

(a)  1  Brod.  ^  B.  438. 438. 


3  o  4 
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iA  the  county  o{  Middlesex^  builder^  under  the  said  inden-  Qu0pit*«  Bmok. 
tare  in  the  said  examinations  respectively  mentioned,  in  


the  parish  of  Harlaxton  in  the  said  parts  of  Kesteven  in    The  Quebn 

the  county  of  Lincoln^  and  inhabited  and  resided  therein  The  JiuUces  of 

more  than  forty  days  during  such  service,  being  vhen 

siDgle  and  unmarried  and  without  child  or  children." 

-    The  aflSdavit,  by  George  Kewney^  gentleman,  attorney 

Uxt  the  appellants,  proceeded  to  state  that  the  appeal 

came  on  for  hearing  at  the  quarter  sessions  held  at 

Bmmh  Octcber  184S,  and  that  Thomas  Manners^  gen* 

tlemsn,  the  advocate  for  the  respondents,  having  stated 

tbtir  case,  called  Charles  Wetbounip  the  brother  of  fViU   , 

Jiam^  *^  and  proceeded  to  examine  him  as  a  witness  in 

aoppprt  of  the  said  order ;  but^  before  he  the  said  T*  M^ 

had  completed  the  examination  of  the  said  C  fV,^  this 

deponent  objected  ta  certain  questions  put  by.  the  said 

T.Jttf  on  .the  ground  that;  such  questions  went  to  ex-*  . 

trapt  .evidence  of  facts  not  stated  in  the  said  examinr 

atiops ;  wliereupon  the  said  T*  M*  stated  that,  as  a  forty 

days'  residence  by  the  said  fV.  W.  in  the  said  parish  of 

Great  Ponton  with  the  said  John  Green  under  the  said 

indenture  was  admitted  by  this  deponent  on  behalf  of 

the  si^id  appellants,  he  the  said  T.  M,  bad  an  objeaion 

to  oaake  to  the  said  statement  of  the  grounds  of  the  said 

iq)peal  previous  to  this  deponent  entering  into  the  case 

on  behalf  of  the  said  appellants,   which   objection  he 

the  said  71 M.  would,  as  he  considered  it  a  &tal  one, 

by  the  permission  of  the   Court  at  once  mention." 

*^  That,  the  said  justices  having  consented  thereto,  he  the 

said  7t  M*  objected  that  it  was  incompetent  for  the  said 

appellants  to  go  into  or  to  give  any  evidence  in  support 

of  the  settlement  alleged  by  the  said  statement  of  the 

grounds  of  the  said  appeal  to  have  been  gained  by  the 
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of  Harlaxtont  and  the  residence  of  the  said  fV.  W.  therein  Qsmae^  Ameft. 

1844* 
tor  more  than  forty  days  during  such  service,  and  three  ^__ 

other  witnesses  to  give  evidence  in  support  of  the  case  '^^  Qfnxtf 
dn  behalf  of  the  said  appellants,  in  attendance  at  the  TbeJttedctt  of 
said  general  quarter  sessions"  &&,  **  which  witnesses  he 
was  prepared  to  call  and  should  have  called  in  case  he 
hail  been  allowed  to  do  so  by  the  said  jusdces/'  The 
deponent  added  that,  this  Court  having  lately  declared 
an  intention  not  to  receive  cases  from  quarter  sessions 
upon  orders  of  removal,  when  so  stated  that  the  decision 
of  this  Court  would  not  be  final,  the  appellontSi  if  audi 
decision  were  adhered  to,  would  be  without  remedy  un- 
less a  mandamus  were  awarded,  although  they  had  good 
grounds  of  appeal  on  the  merits ;  which  merila  they  bad 
been  prevented  from  going  into ;  and  although  the  jus- 
-tioeB  had  granted  a  case  believing  that  this  Court  would 
ireeeive  it,  and  intending  that,  if  their  own  dedaion  were 
'erroneous,  the  appellants  should  have  a  remedy. 

The  affidavit  of  Mr.  Manners^  the  advocate  for  the 
respondents,  stated  the  proceedings  at  sessions  as  fol- 
lows. **  That,  he,  this  deponent,  having  stated  his  case 
on  behalf  of  the  said  respondents,  namely  a  service " 
Jtc  **and  residence**  &c,  **  under  an  indenture''  &c, 
•  ^<  the  said  George  Kewney^  as  advocate  for  the  said  ap- 
pellants, admitted  a  prima  facie  settlement  in  such 
parish,  but  contended  that  he  should  shew  a  subsequent 
settlement  in  the  parish  of  Harlaxlarh  as  set  forth  in  his 
statement  of  grounds  of  appeal;  whereupon  he,  this  de- 
ponent^  as  advocate  for  the  said  respondents,  called 
CStarks  Welboum  the  brother  of  the  said  W.  ffelboum 
into  the  witness  box,  and  proceeded  to  examine  him  as 
to  the  apprentice  W.  W.  having  slept  at  his  said  master's 
house  in  the  appellants'  parish  of  Great  Ponton  the  last 


>.  Mettor  now  shewed  cause*    Where  die  sesaions  h«ve  ^aaa^v  AmM. 

gdoited  a  cases  this  Court  will  not  award  a  luandamud  

tQ  enter  oontinuanoes  and  bear,  at  the  instance  of  the     '^^^^^^^^ 
pfMTty  who  obtained  the  case,  and  has  neglected  to  bring  ^^^[^|^^ 
](.up ;  JBegina  v*  Tke  Justices  qfthe  West  Hiding.  {iWaam^ 
martk  v.  Dancasier)  (a) ;  JReo!  v«  The  Justices  qfStsfidk  (&); 
fiex  V.  The  Justices  of  Northamptonshire  (c)* 


I,.  Whitehurstf  contr&i  was  called  upon  by  the  Conrt  as 
to  this  point*  It  would  have  been  useless  to  brii^  up 
the  case^  because  this  Court  has  deckured  that.caises  are 
not  to  besent  up  in  such  a  form  thai  the  decision  here, 
w^l  not  be  final;  R^ina  v.  Wist4rm{^).\"Begina,Sf 
Worth {e)\  B^ginav, Mham (g).    IPditesonJa  Itdom 

j«i .  -    •  •  .'        -...■'-■..«.;■■'"'.'♦ 

(a)  lA.iE.  606.  (6)  6  A.  yE.  109.     . 

(c)  6  A.^E.  111.,  note  (a). 

i<<0  The  Qjau^agidmt  The  IdtMOiftefats  6f  W]VfO#; '  JStiAf^  Vfeoiiroi^ 
J£yfC  lOOi,  184L  The  question  at  the  eoflof.tbe  ca^  d^  by  tUsetsioDs 
{JRngMon  upon  IfuU,  July  1840)  was  sUted  is  follows.  <*  If  the  Court 
abUl'  be  of  opinion  that  the  said  service  of  the  statement  oif  ibt  grounds  of* 
appeal  WM  bad  and  insufficient,  then  the  afofesaid  order  tbatf  stand  cdb* 
firmed.  But,  if  the  Court  shall  be  of  a  cont^;ary  opinion,  then  the  appesl 
to  stand  respited  until  the  general  quarter  sessions  to  be  held  for  the  said 
borough  of  J^ngiton  upon  Hull  next  after  the  judgment  of  the  Court.** 
Tbe  case  now  coming  on  in  the  Crown  paper  ^fore  Lord  l)enman  C.  J., 
iVfllesoa,  JFUlittnu  and  Wighttnan  Js.),  Lord  Denman  C.  J.  said:  We 
ditooC  hear  Ais  case.  A  point  \i  reserved  for  ouir  opinion,  and  in  the 
tom^  time  the  hearing  respited  to  tbe  next  aeskk>DS« .  Wa  do  not  gite- 
opinions  under  such  circumstances. 

Archbold  for  the  respondents.     Raines  for  the  appellants. 

<«)  HiL  T,  1843.  The  question  there  sent  op  b/  the  aessioite  waSf 
wl^ether  certain  evidence  was  receivable  i  if  this  Court  should  bold  that 
it  was,  the  appeal  was  to  go  back  for  rehearing ;  i^  the  Court  should 
tdtdc  ii  not  receivable,  the  order  of  removal  to  be  quashed.  This  Court, 
however,  heard  and  decided  the  com.  It  will  b«  nported  with  the  cas» 
of  irifofy  term,  1843. 

(g)  The  QuiiK  against  The  Inhabitants  of  Icxham.  TrinUif  Vaca- 
tioi&i'*J«fi^'lI(h,  1649.  The  tqppeTIants  relied  on  an  indenture  of  ap- 
prenticeship :  the  respondents  contended  that  it  was  inralid,  not  haviag 
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r#iHM#  IIL  .  not  appear  that  you  objected  to  the  form,  or  applied  to 
have  the  case  drawn  in  a  more  correct  one.     Wi^ 


IW  Qjma  „fl„  j^  Why  did  not  you  abandon  the  case  ?  You  re- 
'J^J*'<*w  ^  served  the  chance  of  proceeding  on  that  if  the  Couit 
would  grant  the  indulgence.  Lord  DetmtM  C.  J.  We 
iiave  not  in  all  instances  refused  to  hear  cases  stated  in 
this  manner.  Paitnon  J.  Perhaps  the  same  indulgenoe 
might  have  been  shewn  here  as  in  Reginay.  Ickkam  (<s).] 
In  Begina  v.  Wistam  {b)  the  Court  said  they  cpuld  not 
hear  a  case  so  stated.  If  the  present  case  bad  beso 
brought  up,  and  the  Court  had  thought  the  a[q>eUanli 
right,  they  would  have  directed  a  further  bearing.  Tht 
effect  of  this  rule^  if  the  appellants  succeed,  will  be  iht 
same. 


Melhr  was  then  desired  to  proceed  in  shewing  ( 
The  sessions  have  already  heard.  The  question  in  such 
cases  must  always  be  whether  or  not  the  Court  beiov 
has  declined  the  exercise  of  jurisdiction  in  a  matter  withib 
its  competency.    Here  it  has  not    Expatie  Brosdejf  (4 


been  tnroUtd  pursuant  to  ttat,  4  G.  4.  c  25.  is.  2,  4,  and  6  G.  4.  c  10«. 
f.  138.  The  vsuAOOM  (JTentf  October  1848),  on  tbU  objection,  confinoad 
the  order  without  hearing  further  evidence,  but  granted  a  caee,  vUd 
stated  that,  if  this  Court  should  think  that  the  omissioa  to  enrol  petfCOMd 
a  settlement  being  gained,  tlic  order  of  sessions  was  to  be  confirmed ;  if 
otherwise,  the  Court  was  to  determine  whether  or  not  the  case  should  be 
sent  back  to  the  sessions  to  be  heard.  AAer  argument  bj^lTAefel^i 
Deede$  and  Horn  in  support  of  the  order  of  sessions. 

Lord  DanMAN  C  J.  said :  We  do  not  think  it  right  that  the  Cooit 
should  have  a  single  question  put  to  it  in  this  manner ;  and  in  future  «f 
shall  not  allow  it     This  case  may  be  sent  back  to  the  sessions. 

WiLUAMs  and  Colkridge  Js.  concurred. 

Siarr,  Espinaste  and  AVan^,  for  the  appellants,  were  not  beard. 

(a)  Ante,  p.  815,  note  (^>  (6)  Ant^,  p.  815,  nole(tf> 

(c)  T  J.4[E.  423. 
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where  a  niAndamus  was  refused  on  that  irroand,  is  a  similar  QiMm*« 

164>4k 

In  Begina  v.  Charlburyand  Walcott  (a)  Coleridge  J. 


saidy  as  to  the  strictness  now  insisted  upon  in  giving  full     ^*  ^*** 

information  by  examinations  and  notices,  "  Theantago-  Th»Jui«ic»«r 

Asnivsft 
nist  either  says  that  this  has  not  been  done,  or  he  says 

that  the  case  is  clearly  stated,  but  that,  admitting  it  as 
stated,  it  is  not  enough.''  <<  Whether  that  which  the 
statute  requires  has  been  complied  with,  the  sessions  are 
to  judge.  When  they  decide  on  tbis^  it  is  just  the  same 
aa  if  they  heard  all  the  case."  [Lord  Denman  C.  J* 
What  did  the  sessions  here  doubt  upon  ?  They  are  the 
best  judges  whether  the  notice  of  grounds  is  sufficiently 
particular  or  not]  That  was  the  opinion  of  this  Court 
in  Begina  v.  Kifigsdere  (b).  At  all  events  the  sessions 
hare  gone  into  the  question  and  decided  it.  The  objection 
was  not  preliminary  to  going  into  the  case,  but  prelimi- 
nary to  the  reception  of  particular  evidence,  according  to 
the  distinction  taken  by  the  Court  in  Becc  v.  FriesUm  (c). 
Regina  v.  The  Justices  of  Carnarvonshire  id)t  which  will 
be  cited  on  the  other  side,  turned  on  peculiar  circum- 
stances, does  not  appear  to  have  been  fully  argued,  and 
is  not  reconcileable  with  other  authorities.  The  Court 
there  considered  that  the  sessions  had  not  entered  into 
the  merits ;  but  it  has  since  been  held  that  a  decision 
proceeding  on  the  insufficiency  of  escaminations  is  a  com- 
plete decision  on  the  merits,  or  at  least  on  the  point  of 
setttement :  Patteson  J.  expresses  this  opinion  in  Ex  parte 
Overseers  ofAckworth  (e).  In  the  case  In  the  Matter  rf 
Pratt  {g)  a  party  appealing  against  a  conviction  of  tres- 

(«)  Ant^,  p.  378.  (6)  Ant^,  p.  388. 

(S)  5  B^  AcL  597.  (rf)  2  Q.  B.  325. 

(«)  Ant^y  p.  S97.»  note  (a).       See  Begina  ▼.    Perranisabuloe,  antd, 
p.  400. 

(g)7  A.i  E.  27. 
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Jusfice^  ^.  DerlnfsJ^re  (a)  this  Court  discussed  the  gues-  QueerCt  Bench. 

tip|i,.whether  ,the  $essio^s  had  been  right  or  wrong  in   .  *' 

tl^eic  judgment  upon  the  fects  started  in  the  grounds  of     '^^  ^^*^^ 
api^.  .   (He.  was  then  proceeding  to  a^gue  that  the  TbeJurtkwof 
i^fjise^of  grounds  in  this  case  was  sufficif|nt.) 

,  ^rd  Denman  C.  J^^  Observations  on  that  point 
capnot  vary  tde  question.  It  is  sdtis^torv  that  we  may 
noft  tak^  it  as  universally  known  tfaa^  on  cases  sent  from 
the  sessions,  the  Court  of  Queen's  Bench  will  hot  decide 
merejy  (ot  the  purpose  of  putting  the  inferior  Court  in 
motion.  To  receive  cases' on  wlitcn  the  sessions  only 
ask  us  whether  they  shall  go  forward  or  not  is  merely 
creatmg  additional  expence.  On  the  other  question  be- 
fore us  we  do  not  feel  unmixed  satisfaction,  since  it 
bec6ilaes  necessary  that  we  should  overrule  two  cases. 
The  decision  in  Heginay.  ^tTie  Justices  of  Carnari(msKire(b) 
is  clearly  "wrong;  that'ih  Reginavi'Tfie  JusticA  tf  the 
a^est  Rtiihg  {c)^  ifthfefe  be  iny  di^tidttioni  still'  hiore 
wrong.  '  In  each  of  thosd'ck'ses  the  Court;  perhaps  led 
fiy'tW  manlier  in  which  it  was  argued  at' tb^  bar,  did,  in 
efilect,  gi-iant  a  n^w  trial  on  the  evtdeiice.  The  language 
Used  by  the  Court  in  ^gina  v.  Tie  Justices  of  Carnarvon- 
shire  (b)  seems  to  explain  the  mistake.  It  was  said  there 
that^  when  tte  sessions,  on  "  a  prieliminary  objection," 
wnich  is  invalid,  refuse  to  hear,  the  Court  will  grant  a 
roaindamus. '  That  is  true,  if  the  objection  turn  upon  such  % 

a  point  of  practice  as  the  Court'  can  see  to  be  matter  of 
la!w ;  if  the  sessions  have  acted  oh  a  supposed  rule  which 
really  is  no  rule.  But,  if,  otl  ^  prelirriinary  objection,  they 
decide  a  matter  of  fa^t,  we  are  boiind  by  thkt  decision. 

(a)  6  A,  ^  E.  885.  (6)  2  Q.  B,  385. 

(c)  2  0.  B.  S31. 

VOL.  in.   N.  S.  3  H 
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have  laid  down  respecting  the  statement  of  cases.     As  QueerCs  Bench. 

to  the  other  point,  I  was  not  present  at  the  decision  in  _ 

Regina  v.  Tlie  Justices  of  Camaromishire  (a) ;  but  Regina  "^^  Quxm 

V.  The  Justices  of  the  West  Riding  (i)  was  still  worse.  The  Justices  of 

Kbstiyik. 

And  I  hope  it  will  be  understood  in  future  that,  where 
the  question  is  whether  the  examinations  or  notice  give 
sufficient  information  to  entitle  parties  to  go  into  their 
case,  that  is  for  the  determination  of  the  sessions. 


Williams  J.  One  part  of  the  decision  in  Regina  v. 
TTie  Justices  of  Carnarvonshire  (a)  certainly  turned  on  a 
misapplication  of  the  terms  *^  preliminary  objection."  If 
the  sessions  here  had  refused  altogether  to  go  into  the 
case,  the  question  would  have  been  diiierent :  but  it  is 
clear,  from  the  mode  in  which  the  appellants  themselves 
put  it,  that  this  appeal  was  heard.  If  we  held  other- 
wise, it  might  be  said  that  a  case  was  not  heard  at  the 
sessions  unless  all  the  witnesses  were  heard ;  as  if  one 
were  examined  and  four  not  I  think  that  this  was 
a  hearing  and  decision,  and  that  the  two  cases  are  not 
distingubhable. 

WiGHTMAN  J.  I  was  present  at  the  decision  of 
Regina  v.  The  Justices  of  Carnarvonshire  {a)^  though  not 
at  that  of  Regina  v.  The  Justices  of  the  West  Riding  (i). 
Both  turned  on  the  view  then  taken  of  what  constituted 
a  preliminary  objection.  If  the  preliminary  points  had 
turned  on  mere  matter  of  law  and  practice,  the  decisions 
might  have  been  well  grounded ;  but  that  was  not  so ; 
and  the  same  observation  applies  particularly  to  the 

(a)  2  Q.  B,  325.  (6)  2  Q.  B.  331. 

3  11  2 
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FoiufM  in.  present  case,  where  the  sessions  clearly  decided  on  a 
'        matter  of  fact  and  one  touching  the  merits. 

The  Qdmh  Rule  discharged. 

The  Justices  of       Whitekwrst  then  applied  for  leave  to  bring  up  the  case 

Kbstivbii. 

as  granted,  but  this  was 

Refused  (a). 

(a)  In  IUgi$ia  ▼.  The  Inhahiiants  of  UaedafiM^  Tnmty  term  (hM 
5th),  1844,  the  concluding  paragraph  of  the  case  was,  that,  if  this  Gout 
deemed  the  examinations  suflScient,  the  sessions  should  be  directed  to 
enter  continuances  and  hear  the  appeal:  and  the  Court  (Lotd  Jk»f 
man  C.  J.,  PaUetan,  Wittktmt  and  Cailend^  Js.)  refused  to  hear  the  am 
argued.  Lord  Denman  C.  J.  observed  that  the  sessions  had  no  ligfat  to 
direct  an  entry  of  continuances  without  the  leave  of  this  Court. 


Tuesday^ 

^^ber\5i\u  Stackwood  ogaifist  Dunn. 

To  assumpsit  A  SSUMPSIT  for  work  and  materials,  money  had  and 

for  work  and  -^^             ,       ,                         .  t          ■                                             ji 

labour,  money  received,  money  paid,  and  on  an  account  stated. 

ceived,  and  Plea.    That  the  several  promises  were  made  by  de- 

Sn  account"  fondant  jointly  with  one  Josiak  Living,  who  is  still  alive, 

stated,  defend-  and  not  by  defendant  alone :  and  that  plaintiff  before 

ant  pleaded  ''                                                              * 

that  the  pro-  and  at  the  time  of  the  commencement  &c«,  was,  and  still 

mises  were 

made  by  him  is,  indebted  to  defendant  and  the  said  «/•  Z/.  in  a  large 

jointly  with  L,,  ^                   .     -»          r        i                      i                    •            <• 

and  set  off  a  &c.,  to  Wit  &c.,  for  the  use  and  occupation  of  a  certain 

pfainUffVd™  messuage  &c.  of  defendant  and  J,  L,,  by  plaintiff  and 

z^jorntM  ®^  ^^^  request,  and  by  the  sufferance  and  permission  of 

Special  de-  defendant  and  J.  Z.,  occupied,  &c. ;  and  for  the  price  of 

murrer,  shew-  »             ir       '           '                              t 

ing  for  cause  goods  before  then  sold  and  delivered  by  defendant  and 

that  the  debts  °                          ^     ^                                                      "^ 

were  not  J.  L.  to  plaintiff,  and  for  money  before  then  lent  by 

mutual,  and 

the  plea  double,  defendant  and  J.  L,  to  plaintiff,  &c.  (claims  in  the  like 

good!"  ^  form  for  money  paid,  money  had  and  received,  and  on 

«  an   account  stated) :   which   sums,   so  due  and  owing 

from  plaintiff  to  defendant  and  «7.  Z/.,  exceed  the  da- 
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mages  sastained  by  plaintiff  by  reason  of  the  nonper-  QueetCt  Bench, 

formance  &c. :  out  of  which  sum,  so  due  and  owing  * 

fipom  plaintiff  to  defendant  and  J.  L.^  defendant  and  J.  L.      S^ackwood 
are  ready  and  willing  and  hereby  offer  to  set  off  &c.,        Domk. 
according  to  the  form  &c. 

Special  demurrer,  shewing  for  cause  that  the  debts 
were  not  mutual ;  that  J»  L.,  not  being  a  defendant, 
could  not,  either  alone  or  with  defendant,  set  off  a  debt 
due  to  plaintiff;  and  that  the  plea  was  double,  in  alleging 
that  the  promises  were  ma^e,  not  by  defendant  alone, 
but  by  defendant  and  J.  L.  jointly,  and  also  a  set-off. 

Joinder  in  demurrer. 


Gunnings  for  the  plaintiff.  The  plea  is  bad  on  the 
grounds  assigned.  There  is  no  precedent  for  such  a 
plea.  Nor  is  there  any  injustice  in  disallowing  this 
method  of  pleading ;  because  the  defendant  might  have 
pleaded  in  abatement.  Had  he  done  so,  by  stat.  3  & 
4  fV.  4.  c.  42.  s.  8.,  he  must  have  pleaded  that  the  third 
party  was  residentt  within  the  jurisdiction  of  the  Court, 
and  must  have  shewn  the  residence  by  affidavit.  [Cole^ 
ridge  3.  Suppose  the  third  party  to  be  out  of  the 
jurisdiction  of  the  Court :  is  the  defendant  to  lose  the 
set-off?]  Perhaps  the  plaintiff,  under  sect.  9,  might 
have  replied  the  discharge  of  the  third  party  by  bank- 
ruptcy and  certificate,  or  under  an  act  for  the  relief  of 
insolvents.  {Coleridge  J.  Your  demurrer  admits  that 
yon  are  suing  on  a  debt  due  from  the  two  jointly.] 
This,  on  the  declaration,  is  a  debt  due  from  one :  if  the 
plea  contain  a  good  confession,  then  the  attempt  is  to 
set  off  a  debt  due  to  two  against  a  debt  claimed  from  one 
only,  and  admitted  to  be  so  claimable :  such  rights  are  not 
3  H  3 
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mutual ;  and  the  set-off  is  not  given  by  stats.  2G.  S.  c22« 
s.  13.,  and  8  G.2.  c.24.  S5.4|5.;  Bul.N.P.n9.  The  rule 
is  illustrated  by  the  exceptions  which  have  been  allowed. 
In  George  v.  Clagett  (a)  a  party  who  had  purchased  goods 
from  a  del  credere  factor,  believing  them  to  be  the 
factor's  property,  was  allowed  to  set  off  against  theprin- 
cipal  a  debt  due  from  the  factor.  There,  and  in  Bahane 
V.  Williams  (6),  the  ground  of  the  decision  was  that,  as 
against  the  buyer,  the  principal  and  factor  were  iden- 
tified :  and  this  is  the  explanation  of  Carrr.  HincUiff{c\ 
The  cases  of  this  class  are  collected  and  commented 
upon  in  2  SmitVs  Lead.  Ca.  79. :  and  the  commentator 
says  that  the  rule  of  identifying  the  factor  with  the 
principal  *^  only  applies  where  the  party  contracting 
has  not  the  means  of  knowing  that  the  party  with  whom 
he  contracts  b  but  an  agent."  Here  it  does  not  ap- 
pear that  there  has  been  any  ignorance  on  either  side. 
[Coleridge  J.  How  does  that  qualification  apply  to  a 
case  like  this,  where  the  debts  on  both  sides  are  in  ftct 
in  the  same  right  ?]  The  debt  set  up  by  the  defendant 
is  not  in  the  same  right  with  that  claimed  by  the  plain- 
tiff. \JVighlman  J.  That  is  the  fallacy  of  your  argu- 
ment You  sue  a  single  party  on  a  joint  debt,  as  you 
can  do,  if  the  defendant  does  not  choose  to  plead  in 
abatement :  but  still  it  is  a  joint  debt  on  which  you  are 
suing.]  This  plea  is  at  any  rate  double.  The  plaintiff, 
if  he  replied,  must  admit  either  that  the  debt  is  joint  or 
that  there  is  a  set-off.  [Coleridge  J.  You  might  make 
a  similar  objection  to  many  pleas  which  are  perfectly 
good.] 

(a)  7  T.  R,  359.  (b)  7  T,  R,  860.  note  (a> 

c)  4  P.  4*  C.  547.     See  Tucktr  v.  Tucker^  A  JR.  ^  Ad.  745.  75a 
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Branrwellj  contra,  was  stopped  by  the  Court  QtuaCt  Bench, 

1842. 


Per  Curiam  {a).  Stackwood 

Judgment  for  defendant  (£)•        Dumm. 

(a)  Lord  Denman  C.  J.,  WUUams,  Coleridge  and  Wightman  Ji. 
(6)  See  Lord  MantfidttB  judgment  in  Bice  ▼.  Shute,  2  W,  BL  695. 
697. 


In  the  Matter  of  Captain  Douglas.  Nov^^^leth. 

yfRCHIBALD  DOUGLASj  Esquire,  a  captain  of  On  return  to  a 

.ZjI  .  ,  habeas  corpus, 

the  49th  regiment  of  Madras  native  infantry,  was  alleging  that 

the  prisoner  is 

charged,  before  John  Hardwick,  Esquire,  one  of  her  detained  as  a 

Majesty's  justices  of  the  peace,  on  the  4th  of  Naoember  gtat  site  Vkt, 

instant,  with  being  a  deserter  from  the  said  regiment ;  ?J  must  i»^ ' 

and  the  magistrate,  acting  on   stats.  S&4Firf.  c.  37.,  gJe^Jhatthc 

aod  5  &  6  Vict.  c.  12.  s.  22.,  committed  him  to  Tothill  Pf«^ty  "  •  ^\ 

dier  and  ought 

Fields  prison.     He  was  afterwards,  by  authority  of  the  to  be  with  his 

corps.     And, 

secretary  at  war,  given  up  to  Lieutenant  Colonel  Hoy,  if  this  do  not 
the  officer    commanding   the   East  India    Company's  return,  the 
forces  at  Chatham^  and  by  him  removed,  under  military  aiKhai^. 
arrest,  to  that  place.     A  habeas  corpus  cum  causft  was  ^  52*V62.  ^ 
thereupon  obtained,  addressed  **  to  Lieutenant  Colonel  enacts  that  de- 

^  mandmg  or 

ifov,  and  to  any  and  every  officer  and  officers,  and  per-  receiving 

^  money  Ac,  as 

son  or  persons,  having  the  custody  of  Captain  Archibald  a  gift  or  under 

^        .  .       .        •       -r    ».  f.  1    I  colour  thereof, 

Douglas^  a  captam  m  the  Indian  army:     and  he  was  by  k  British 
now  brought  into  court  in  obedience  to  the  writ.     The  office  in  the 

Eatt  Indies, 
shall  be  deemed 
to  be  extortion  and  a  misdemeanor,  and  be  punished  as  such ;  and  the  offender  shall  forfeit 
to  the  Crown  the  whole  gift,  or  the  value  thereof. 

Held,  that  a  warrant,  issued  upon  an  information  ex  officio  under  this  statute,  and  ex- 
pressed to  be  lo  answer  for  certain  misdemeanors  whereof  the  partjr  was  impeached,  and  also 
for  certain  penalties  and  forfeitures  sued  for  by  the  Attorney  General,  is  criminal  process, 
under  which  the  party  may  be  taken  on  his  return  home  after  a  discharge  from  illegal  cus< 
tody  by  habeas  corpus. 

3  H    4 
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Vchme  III.    depositions  made  before  Mr.  Hardmck  were  also  brought 
up  by  certiorari. 


IntheMauerof      The  retum  to  the  habeas   corpus  was  as  follows. 
Doaax.As.  ^ 

^^  I,  Edward  Hay,  Esquire,  lieutenant  0010061"  &C.,  in 

the  writ  to  this  schedule  annexed  named,  do  certify  and 
retum  **  &c.  *^  That  Archibald  Douglas^  in  the  said  writ 
also  named,  before  and  at  the  time  of  the  making  of  the 
charge  hereinafter  mentioned,  thai  is  to  say  on  the  4th 
day  of  November  1842,  was  and  continued  to  be,  and  now 
is,  an  officer  commissioned  in  the  service  of  the  Bast 
India  Company,  and,  so  being  such  officer,  was,  on  the 
4th  day  of  this  instant  Navemberf  at  the  Police  Office  io 
Marlborough  Street  in  the  county  of  Middlesex,  brought 
before  John  Hardwickj  Esquire,  one  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  Metropolitan  Police 
District,  and  one  of  her  Majesty's  justices  of  the  peace 
acting  for  the  county  of  Middlesex;  and  then  and  there 
a  charge  was  made  against  the  said  A*  Douglas,  upon 
the  oath  of  John  Edcourt  Boucher  and  others,  of  being 
a  deserter  from  the  Honourable  East  India  Company's 
49th  regiment  of  infantry,  contrary  to  the  statutes  in 
that  behalf  made  and  provided ;  and  thereupon  the 
said  J.  H.y  so  being  such  justice  as  aforesaid,  having 
heard  the  evidence  of  the  said  J.  E.  B.  and  others  in 
support  of  the  said  charge,  duly  made  his  warrant  of 
commitment  of  the  said  A.  Douglas  in  the  tenour  fol- 
lowing. 

"  Metropolitan  Police  District,  to  wit. — To  the  Governor 
of  Tothill  Fields  Bridewell  or  his  deputy.  Receive  into 
your  custody  the  body  of  Archibald  Douglas  herewith 
sent  you,  brought  before  me  John  Hardwick,  Esquire, 
one  of  her  Majesty's  justices  of  the  peace  in  and  for  the 
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said  district,  and  charged,  upon  the  oath  of  John  Est"  Qm«»'«  Bench. 

court  Boucher  and  others,  with  being  a  deserter  from  the  * 

Honourable  East  India  Company's  49th  regiment  of  in-  ^"^oSltiT''^ 
fantry,  contrary  to  the  statute  &c.  Him  therefore  safely 
keep  in  your  said  custody  until  he  shall  be  discharged 
by  due  course  of  law:  and  for  so  doing  this  shall  be  your 
su£Bcient  warrant  Given  under  my  hand  and  seal  this 
4th  day  of  Novembery  1842. 

(Signed)         J.  Hardwick  (l,  s.) 

"  Let  Captain  Douglas  have  every  accom- 
modation, as  the  rules  of  the  prison  and 
the  safety  of  his  person  will  admit.    «/.  H. 

*^  And  thereupon  the  said  A.  Douglas  was  duly  con^ 
veyed  to  the  said  Tothill  Fields  Bridewell :  and  the  said 
John  Hardwicky  so  being  such  justice,  did  thereupon  duly 
transmit  an  account  thereof,  in  pursuance  of  the  statute 
in  that  behalf  made  and  provided,  to  the  Secretary  at 
war  in  the  tenour  following."  (Then  followed  a  "  De- 
scription return,"  in  the  form  required  by  stat.  5  8c 
6  Vict.  c.  12.  s.  62.,  which,  except  the  details  of  per- 
sonal description  (omitted  here)  was  as  follows. 


*'  Probable  date  of  enlistment, 
mod  wberc. 


Entered  as  a  cadet  in  the  year 
1817,  made  lieutenant  8th  No' 
vember  1818,  and  captain  25tli 
Jfaj^lSSl. 

May  1842,  from  Ootacamundj  on 
the  Neilgherry  hills. 


Probable  date  of  desertion,  and 
from  what  place. 

Name  and  occupation  and  ad-    |       Samuel  Hughes^  one  of  the  po- 
dress  of  the  person  by  whom  ap-   {  lice  inspectors  of  the  A.  division, 
prehended.  | 

Particulars  in  the  evidence  on    I       That,  his  leave  of  absence  from 
which  the  prisoner  is  committed.        \  service  applying  only  to  the  NeiU 

;  gheny  hills,  he  was  absent  with* 
'.  out    permission   of  the   Governor 
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**  Addressed  to  me,  being  the  oflBcer  commanding  the  Quem't  Bench. 

forces  of  the  Honourable  the  East  India  Company  at  ' 

Chatham  as  aforesaid.     And  I  further  certify  that,  in  IngeMatterof 

obedience  to  the  said  last  mentioned  order,  I  caused 

a  proper  guard  to  be  made  and  did  all  other  things  aa 

therein  was  ordered,  and  received  the  said  Archibald 

Douglas  into  my  custody  on  the  7th  day  of  November 

1842,  and  I  have  since  kept  him  in  mycustody  according 

to  the  last  mentioned  order,  to  the  end  that  the  said 

Archibald  Douglas  may  be  proceeded  against  according 

to  law.     And  these  are  the  causes  of  my  detaining  the 

said  Archibald  Douglas  in  my  custody ;  and  whose  body 

I  have  ready  as  by  the  said  writ  I  am  commanded." 

The  return  having  been  read, 

Kelly^  with  a  view  to  a  motion  for  the  prisoner's  dis« 
charge,  proposed  to  read  an  affidavit  as  explanatory  of 
the  circumstances  under  which  the  return  was  niade. 

Sir  F.  Pollock^  Attorney  General,  who  supported  the 
return,  opposed  the  putting  in  of  affidavits. 

Kelly  contended  that  the  affidavits  offered  would  not 
infringe  the  rule  which  excludes  affidavits  contra- 
dictory of  the  return.  The  prisoner  is  apprehended 
and  detained  under  stat.  5  &  6  Vict.  c.  12.  s.  22.  (a\ 
which  empowers  the  constable  to  arrest  **  any  person 
reasonably  suspected  to  be' a  deserter,'^  and  a  justice  to 
place  him  in  the  proper  custody,  **  if  by  his  confession, 

(a)  Made  applicable,  by  sect.  32,  to  the  forces  of  the  Eatt  India  Com. 
pany.  KeUy  urged  that  this  enactment  applied  only  to  "  the  forces  of  the 
EaU  India  Company  while  they  shall  be  in  any  part  of  the  United  King- 
dom." 
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Foimme  III.     or  the  testimony  of  one  or  more  witnesses  upon  oath, 

1842. 

or  by  the  knowledge  of  such  justice,  it  shall  appeir 


^"d^^*"*'**'  that  such  suspected  person  is  a  soldier,  and  ought  to  be 
with  the  corps  to  which  he  belongs.''  Here  the  return 
does  not  expressly  affirm  that  the  prisoner  is  a  soldier 
and  ought  to  be  with  his  corps.  The  affidavits  would 
shew  his  rank  and  the  circumstances  under  which  he  is 
here ;  where  his  corps  is ;  and  that,  for  reasons  which 
would  appear,  he  is  not  a  person  who  at  present  ought 
to  be  with  it.  [Lord  Denman  C  J.  You  do  not  make 
a  case  for  reading  affidavits.  Your  proposed  argument 
would  shew  that  the  return  is  insufficient.] 

Then,  on  the  return  itself,  the  prisoner  must  be  dis- 
charged, because  it  does  not  state  in  terms,  or  other- 
wise shew,  that  the  prisoner  is  a  "  soldier  '*  (by  which 
term  in  sect  22  is  clearly  meant  a  common  soldier)^ 
or  that  he  ought  to  be  with  his  corps,  which  facts  are 
necessary  to  give  the  justice  jurisdiction  (a). 

Lord  Denman  C.  J.  said  that  the  Court  were  struck 
with  thb  objection ;  and  he  called  upon 

Sir  jP.  Pollock^  Attorney  General ;  who  admitted  that 
the  facts  in  question  ought  to  have  appeared  before  the 
magistrate,  and,  if  proved  to  him,  should  have  been 
stated  in  the  return. 

Per  Curiam  (6). 

Prisoner  discharged. 

Sir  F.  Poliocky  Attorney  General,  then  stated  that  an 
information  had  been  filed  against  Captain  Douglas  for 

(a)  A'elly  stated  another  objectioo  (sec  p.  8*29,  note  (a)  );  but  the  Court 
decided  on  this  only. 

(6)  Lord  Denman  C.  J.,  HUtiams,  Coleridge  and  Wi^himaii  Js. 
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extortion  and  malversation  in  an  office  which  he  had  held  Quem't  Bench. 

1842. 
in  IndiOf  and  moved  that  he  might  be  committed  to  [_ 

take  his  trial  for  misdemeanor  (a)  in  this  country.  In  the  Mittarof 


Kelly  contended  that,  before  that  question  should  be 
considered,  Captain  Douglas  should  be  at  liberty  to 
leave  the  Court. 

Lord  Denman  C.  J.  Before  this  motion  is  made, 
the  Court  must  see  that  their  present  judgment  has  its 
due  effect.  The  judgment  is  that  Captain  Douglas  is  at 
libeity  to  leave  the  Court  and  go  where  he  pleases. 
We  cannot  order  him  to  remain. 

Captain  Douglas  then  left  the  Court. 
Afterwards,  on  the  same  day, 

Kelli/y  on  behalf  of  Captain  Douglas^  stated  that  he 
had  been  arrested  on  a  sheriff's  warrant  as  he  was 
quitting  the  Court.  •  [Lord  Detiman  C.  J.  This  must  be 
brought  before  us  in  the  regular  way,  by  affidavit.] 

During  the  same  day,  an  affidavit  of  the  fact  of  the 
arrest  was  put  in.  The  warrant  also,  on  which  Captain 
Douglas  had  been   arrested,   was  read   in    Court.     It 

(a)  Stat  33  G.  3.  c.  52.  s.  G2.  enacts  :  «  That  the  demanding  or  re- 
ceiving any  sum  of  money,  or  other  valuable  thing,  as  a  gift  or  present, 
or  under  colour  thereof,  whether  it  be  for  tlie  use  of  the  party  receiving 
the  same,  or  for,  or  pretended  to  be  for  the  use  of  the  said  Company,  or 
of  any  other  person  whatsoever,  by  any  British  subject,  holding  or  exer- 
cising any  office  or  employment  under  His  Majesty,  or  the  said  United 
Company,  in  the  East  Indies,  shall  be  deemed  and  taken  to  be  extortion 
and  a  misdemeanor  at  law,  and  shall  be  proceeded  against  and  punished 
as  such,  under  and  by  virtue  of  this  act,  and  the  offender  shall  also  forfeit 
to  the  King's  Majctsty,  his  heirs  and  successors,  the  whole  gift  or  present 
so  received,  or  the  full  value  thereof.*' 


VI.  VICTORIA.  833 

"  Middlesex.  1  By  virtue  of  the  Queen's  writ  to  me  Ouapn'j  Bench. 
r                                                                              1842. 
J    directed,  I  command  you   that  you  * 

take  Archibald  Douglas^  Esquire,  if  he  shall  be  found  iu  ^"^^^^^ 
my  bailwick,  and  him  safely  keep,  so  that  I  may  have 
his  body  before  the  Queen  at  Westminster^  on  Friday 
the  18th  of  November  next,  to  answer  our  sovereign 
lady  the  Queen  for  certain  misdemeanors  whereof  he 
is  impeached,  and  also  for  certain  penalties  and  for- 
feitures sued  for  in  the  Queen's  Court  before  the  Queen 
by  Sir  Frederick  Pollock^  Knight,  her  Majesty's  At- 
torney General,  on  the  Queen's  behalf,  against  the  said 
Archibald  Douglas. 

Pursuant  to  the  S3  G.  3.  c.  52.  s.l^l.;  upon  an  in- 
formation exhibited  for  certain  misdemeanors,  amount- 
ing in  the  whole  to  12,000/. 

"  Dated  the  15tli  day  of  November  1842. 
"  Penalties  sued  for,  12,000/. 

"  E.  and  J.  Law/ord. 

'' Bobinson.'' 

feiture,  or  for  a  misdemeanor,  in  any  of  his  Majesty's  courts  of  record  at 
Wettminsler,  or  in  the  said  supreme  court,  or  any  such  Mayor's  court  as 
aforesaid,  shall  be  brought  and  prosecuted  within  six  years  next  after  the 
offence  shall  be  committed,  and  a  capias  shall  issue  in  the  first  process, 
and  in  the  case  of  an  offence  hereby  made  punishable  by  any  penalty  or 
forfeiture,  such  capias  shall  specify  tlie  sum  of  the  penalty  or  forfeiture 
sued  for,  and  the  person  or  persons  sued  or  prosecuted  for  such  penalty 
shall,  on  such  capias,  give  to  the  person  or  persons  to  whom  such  capias 
shall  be  directed,  sufficient  bail  or  security,  by  natural-bom  subjects  or 
denizens,  for  appearing  in  the  court  out  of  which  such  capias  shall  issue, 
at  the  day  or  return  of  such  writ,  to  answer  such  suit  or  prosecution,  and 
shall  likewise,  at  the  time  of  such  appearance,  givd  sufficient  bail  or  secu- 
rity, by  such  persons  as  aforesaid,  in  the  same  court,  to  answer  and  pay 
all  the  forfeitures  and  penalties  sued  for,  if  he,  she,  or  they  shall  be  con- 
Ticted  of  such  offence  or  offences,  or  to  yield  his,  her,  or  their  body  or 
bodies  to  prison ;  but  if  the  prosecution  shall  be  for  any  offence  or  offences 
against  tliis  act,  punishable  only  as  a  misdemeanor,  then  the  person  or 
persons  against  whom  such  capias  shall  issue,  being  thereupon  arrested, 
shall  be  imprisoned  and  bailable  according  to  law,  as  in  other  cases  of 
misdemeanor.** 
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Volume  IIL        At  the  foot  of  the  warrant,  after  the  name  of  the 
sheriff,  was  the  following  memorandum. 


In  the  Matter  of      «  Before  vou  arrest  the  defendants,  beware  that  they 

DoOGLAt. 

are  not  ambassadors,  or  servants  to  ambassadors,  or  any 
otherwise  privileged  or  protected  "  (a). 

The  ex  officio  information,  referred  to  in  the  warrant, 
had  been  filed  on  the  preceding  day. 

KeUyy  Rogers  and  Chambers  then  moved  for  the 
discharge,  of  Captain  Douglas.  It  does  not  distincdy 
appear  whether  the  arrest  is  under  criminal  or  civil 
process.  But,  even  if  sect.  62  of  stat.  S3  G.  3.  c.  52. 
create  what  may  technically  be  termed  a  criminal  charge, 
the  proceeding  here  is,  in  effect,  instituted  for  the  re- 
covery of  12,000/.  penalties.  It  is  like  an  Exchequer 
process,  or  a  qui  tam  action.  The  form  is  manifestly 
taken  from  the  ordinary  form  of  bailable  process.  The 
Attorney  General  is  named :  but  the  Court  will  look  to 

(a)  It  was  stated  in  argument  that  the  warrant  had  in  fS^t  been  made 
up  at  the  sheriflr*s  office  by  filling  up,  with  some  alterations^  a  printed 
form  of  a  warrant  for  an  attachment  for  contempt.  The  capias  on 
which  the  warrant  issued  was  as  follows. 

**  rictoria,  by  the  grace  of  God,"  &c.  "  To  the  sheriff  of  MidtOaex, 
greeting,  We  command  you  that  you  do  not  forbear,  by  reason  of  any 
liberty  in  your  bailiwick,  but  that  you  Uke  Archibald  Douglas,  if  he  shall 
be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have  his 
body  before  us  at  Westminster,**  Sec,  "  to  answer  to  us  for  certain  miade- 
meanors  whereof  he  is  impeached,  and  also  for  certain  penalties  and  for- 
feitures sued  for  in  our  Court  before  us  by  Sir  Frederick  Pollock^  knight, 
our  Attorney. General,  on  our  behalf,  against  the  said  Archibald  Dcmglas, 
amounting  in  the  whole  to  the  sum  of  12,80(M!.  Witness  7%omas  Lord 
Denman,**  &c. 

"  By  the  Court.     DeaUry,^ 

Indorsed,  «  Pursuant  to  sUtute  S3  G,  S.  c.  58.  «.  Ml.,  upon  an  inform- 
ation exhibited  in  the  Court  of  our  Lady  the  Queen  before  the  Queen 
herself,  against  the  within  named  Archibald  Douglas,  for  certain  misde- 
meanors.** 
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the  effect     It  must  be  considered  as  if  the  information,  Queen^i  Bench. 

1842. 
though  filed  by  the  Attorney  General  ex  officio,  were   *__ 

really  laid  by  the  Easl  India  Company.     Then  the  Ckiurt  ^"  ^^^^ 
will  not  permit  the  arrest  to  take  effect     In  jRex  v.  De^ 
laval{a)  this  Court  had  discharged  a  young  woman  on 
habeas  corpus,  and,  it  having  been  suggested  that  an  at- 
tempt would  be  made  to  interfere  with  her  freedom  as 
she  returned  from  Court,  Lord  Mansfield  declared  that 
any  one  who  did  so  would  do  it  at  his  peril ;  and,  in 
observing  upon  the  authorities,  he  said  that,  *^  wherever 
the  Court  does  not  think  fit  to  deliver  the  parties  into 
any    special    custody,    they   will   privilege    them,    re- 
deundo.     If  the  Court  refuses  that,  it  impliedly  directs 
the  parties  to  break  the  peace,  even  in  Palace  Yard!* 
In  Rex  V.  Blake  (h)  a  party  was  discharged  by  a  Judge 
at  chambers  from  an  irregular  writ  de  contumace  ca- 
piendo :  as  he  returned  from  the  Judge's  chamb^s  he 
was  arrested  on  a  second  writ  de  contumace  capiendo, 
which  was  regular ;  and  it  was  held  that  he  was  entitled 
to  be  discharged.     Even  if  the  process  be  criminal  in 
the  fullest  sense  of  the  word,  the  Court  will  discharge 
the  party  if  the  criminal  process  appear  to  be  set  on  foot 
by  the  party  instituting  the  former  process  under  which 
the  illegal  custody  has  taken  place.     Thus,  though  a 
party  discharged  from  illegal  custody  on  a  criminal  pro- 
ceeding is  in  general  not  privileged  from  arrest  on  civil* 
process,  yet,  if  the  plaintiff  in  the  civil  suit  be  privy 
to  the  detainer  on  the  criminal  process,  the  Court  will 
order  a  discharge  ;  per  Parke  J.  in  Jacobs  v.  Jacobs  (r). 
Here  the  whole  proceeding  has  the  appearance  of  a 
deliberate   trick.      Captain  Douglas  is  illegally  impri- 

<a)  3  Bur,  1434.     S,  C.  1  W,  2?.  410.  (6)  4  B.^  Ad,  355. 

(0  »  OowL  r.  a  675.  677. 
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FoiumtliL    soned  on  a  statate  (5  &  6  Fid.  c.  12.),  whichi  as  ap* 
'        pears   by  the   interpretation  clause,  sect  56^  extends 


lAtte  Matt^rof  Q^jy  tQ  goldiers  and  non-commissioned  officers :  and,  in 
the  mean  while,  an  information  is  filed  against  him  on 
the  day  before  his  discharge  from  the  illegal  detainer. 

SiTF.Pclhek^  Attorney  General,  Sir  W.  W.JPtiOHi^ 
Solicitor  General,  OarksoUy  W.  F.  Pollock  and  Fors^it 
contra.  The  only  question  is,  whether  this  be  a  criminal 
charge.  If  it  be,  the  party  is  not  privileged  when  return- 
ing home;  and,  even  when  he  is  at  home,  the  officer  armed 
with  a  warrant  under  the  criminal  charge  may  break 
open  the  dwelling  house.  This  negatives  the  possibility 
of  a  stratagem ;  for  no  stratagem  in  such  a  case  would 
be  necessary,  the  law  giving  the  power  to  arrest  the  de- 
fendant whether  away  from  home  or  not.  Now  sect* 
62  of  Stat  SS  G.  3.  c.  52.  (which  carries  out  the  object  of 
Stat.  24*  G.  3.  c.  25.  ss.  64*.,  &c.)  expressly  enacts  that  the 
offiince  with  which  Captain  Douglas  is  charged  shall  be 
a  misdemeanor,  and  be  punished  as  such.  It  is  true 
that  the  defendant  is  "  also  "  to  forfeit  the  whole  gift  or 
present :  but  the  forfeiture  is  to  the  Crown  (a).  An  ex 
officio  information  was  filed  for  the  same  offence,  in  JRat 
v.  Stevens  (i).  This  case  is  reported  only  as  to  certain 
points  of  criminal  pleading :  but  the  original  proceedings 
have  been  inspected ;  from  which  it  appears  that  the  de- 
fendants were  fined  5000/.  and  imprisoned  for  two 
years;  besides  which  they  forfeited  to  the  Crown 
12,500/.,  the  amount  of  the  gift  received.  This  shews 
that  the  liability  to  the  forfeiture  or  penalty  does  not 
prevent  the  proceeding  from  being  strictly  of  a  criminal 

(a)  Unless  Uie  Court  otherwise  order,  under  KCt.  €3. 
(6)  5  £ast,  244. 
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nature.     Rsx  v.  Blake  {a)  merely  decided  that,  where  Qumh**  Bendu 
a  party  had  been   discharged  from  imprisonment  on  * 


irregular  process  for  costs  in  an  Ecclesiastical  Court,  he  Inth«M«tt«rof 
could  not  be  taken  redeundo  by  a  regular  process  for 
the  same  costs.  Rex  v.  Delaval  {b)  shews  only  that, 
where  a  party  is  discharged  on  habeas  corpus,  he  shall 
have  the  full  benefit  of  that  discharge :  but  it  does  not 
prove  that  such  a  discharge  protects  from  criminal  pro- 
cess. It  may  be  worth  while  to  point  out  that  a  dis* 
charge  from  criminal  process  gives,  in  general,  no 
protection  redeundo  from  any  other  process;  Goodwin 
V.  Ijn-don  (c).  Anonymous  {d)  case  in  Dmlin^s  Practical 
Cases. 

Kelly  in  reply.  The  general  law  is  not  in  dispute : 
but  here  the  prosecutors,  by  asserting  the  claim  of  a 
penalty  on  the  face  of  the  warrant,  have  given  a  civil 
character  to  the  whole  proceeding. 

Lord  Denman  C.  J.  Where  a  party,  being  unlaw- 
fully in  custody  upon  civil  process,  is  discharged  from 
such  custody  by  this  Court,  he  is  privileged,  during  his  re- 
turn home,  from  arrest  under  civil  process.  The  question 
therefore  is,  whether  the  process  upon  which  Captain 
Douglas  is  now  detained  be  civil  or  criminal.  And  the 
question  is  of  great  importance :  for  the  necessity  of  duly 
enforcing  the  criminal  law  is  not  less  imperative  than  that 
of  protecting  from  illegal  arrest.  A  party  discharged 
from  illegal  civil  process  is  privileged  during  his  return 
home :  but  the  home  itself,  as  was  well  put  by  Mr.  Clark" 

(a)  4  B.  cj  Ad.  355. 

(6)  3  Burr.  1484.    S.  C.  1  IF.  BL  410. 

(c)  I  A.^E.  378.  (d)  I  JDowL  P.  C.  157. 

3i  2 
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Vdmne  JIL     sotij  IS  DO  protection  against  criminal  process.    Then,  is 
"'        this  warrant  upon  a  civil  or  criminal  process  ?     I  think  it 


^"d'ugla*'*'*^  perfectly  clear  that  it  is  upon  a  charge  of  misdemeanoTi 
although  one  consequence  of  the  conviction  for  misde- 
meanor may  be  the  forfeiture  of  certain  penalties  to  the 
crown.  The  charge  sounds  in  crime,  and  leads  to  pu- 
nishment. The  arrest  in  this  case  is  therefore  not  for- ' 
bidden  by  the  duty  which  this  Court  owes  to  itself  of 
protecting  the  individuals  whom  it  may  discharge,  during 
their  return  to  liberty.  The  nature  of  the  privily  oft 
party  returning  after  a  discharge  has  been  much  discussed. 
But,  if  this  warrant  had  been  put  into  the  hands  of  the 
officer  soon  after  the  party  had  left  the  precincts  of  the 
Court(which  of  themselves  are  a  protection  from  violence), 
we  should  be  bound  to  say  that  there  was  no  privilege 
against  such  a  warrant,  provided  the  proceeding  were 
bona  fide.  The  remark  of  Parke  J. ^  in  Jacobs  v.  Jacobs  (a), 
npplies  only  to  cases  where  a  party  has,  by  trick  and 
collusion,  availed  himself  of  criminal  process,  to  which 
he  has  been  privy,  for  the  purpose  of  getting  custody  of 
the  person  charged.  That  the  Court  would  not  permit. 
M^e  should  not  allow  a  plaintiff  in  a  civil  suit  to  avail 
himself  of  a  custody  under  a  criminal  process  set  on  foot 
.  only  to  carry  the  civil  process  into  effect.  But  here  the 
first  charge  was  of  one  offence ;  the  second  of  another. 
There  is  not  the  least  ground  for  saying  that  the  Crown 
issued  the  first  in  order  to  obtain  the  means  of  detaining 
under  the  second.  The  second  arrest  is  therefore  not 
illegal :  and  the  privilege  claimed  cannot  be  allowed  upon 
any  principle  of  common  law, 

(o)  3  Dotvl.  P,  a  677. 
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Williams,  Colehidge,  and  Wightman,  Js.,  con-  Quem^t  Bendi. 
curred;  and  lSif2. 

No  rule  was  granted.  iniheMatterof 

°  DOUQLAS, 


James  Goddard  and  Holland  Goddard  against  Thunday, 
Thomas  Ingram  and  Wttjjam  Wartnaby. 


A  SSUMPSIT  for  money  lent,  money  paid,  interest,  indebitatus 
work  and  labour,  and  on  an  account  stated,  i^1™st  j!  and 

Plea  2.    That  the  several  alleged   causes  of  action  ^^[J^^  ^® 
in  the   declaration   mentioned   did   not,   nor   did   any  L»»n»iationg; 

■^    replication,  that 

or  either  of  them,  accrue  to  the  plaintiffs  at  any  time  **>«  debt  ac- 

.  ,  .       •  I     n  1  crucd  within 

witbm  SIX  years  next  before  the  commencement  of  this  six  years. 

.     .  o  -n      1*       •  mi  1  ^  The  debt  was 

suit,  m  manner  &c.     Keplication.     inat  the  causes  of  originally  con- 
action  did  accrue  within  six  years  &c.,  in  manner  &c. :  j^/r.,and&- 
conclusion  to  the  country.     Issue  thereon.     Several  thlfndx'^w^ 
other  issues  were  joined.  afterwards,  and 

^  within  SIX 

On   the   trial,    before   Gurnet/  B.,   at  the  Leicester  years  of  the 

action  being 

Summer  assizes  184 1,' the  plaintiffs  proved  that  Ingram^  brought,  made 

•  1  1  1  •  payment  in 

Wartnaby  y  and  a  person  smce  deceased,  named  Henry  respect  ©fit  to 
ShtUtleworthy  had  been  partners  as  attorneys  at  Market  became  bank- 
Harboroitgh^  and  that  the  firm  had  kept  a  banking  ac-  i^t-and^the 
count  with  the  plaintiffs,  who  were  bankers  at  the  same  he'L2le°the'^' 
town.      The   partnership  of  Shuttleworth.  Inmam  and  P«y™enj»n     , 

*^  *^  '        o  fraud  of  J,  and 

Wartnaby  was  dissolved  in  1829:  and  the  claim  of  the   ''^o  and  in  ex- 
pectation of 
plaintiffs  arose  upon  the  state  of  the  balance  at  the  time  immediate 

bankruptcy. 

of  the  dissolution,  which  was  then  in  favour  of  the  plain-  Held  that, 
tiffs  to  the  amount  of  about  2000/.    Some  payments  were  the  payment 
subsequently  made,  up  to  1882,  reducing  the  balance  to  operation*of 
between  1400/.  and  1500/.     None  of  these  payments  *»»«»^*«*«^  . 
were  made  within  six  years  of  the  cPVPf^iengement  of  the 
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action,  ivhich  was  in  1841.  It  appeared  that,  up  to  the 
year  1835,  letters  had  been  written  by  the  plaintifisto 
the  different  members  of  the  late  firm  of  Shuitltnoortkj 
Ingram  and  Wartnabyj  pressing  for  a  settlement  of  ac- 
counts. In  that  year  the  two  defendants  had  com- 
plained, in  conversation  with  a  customer  of  the  bank, 
that  Shuttlewortk  was  greatly  indebted  to  themselves  oo 
the  balance  of  partnership  accounts,  and  requested  the 
customer  to  persuade  the  plaintiiis  to  sue  the  three,  add- 
ing that,  if  this  was  not  done,  they  would  avail  them- 
selves of  the  Statute  of  Limitations.  Upon  this  being 
mentioned  to  the  plaintiff  Holland  Goddard^  he  declared 
that  he  would  have  nothing  to  do  with  the  partnership 
disputes  of  Shuttlewortk  and  Co. ;  that  all  the  three  were 
jointly  liable;  and  that  he  should  look  to  all  to  dis- 
charge the  debt.  No  action  however  was  then  com- 
menced. 

The  plaintiffs  relied  upon  two  payments  as  taking  the 
case  out  of  the  Statute  of  Limitations.  The  first  was  as 
follows.  In  1839,  Messrs.  Goddards  were  directed  by 
parties  who  had  a  balance  in  their  hands,  and  were  in- 
debted to  the  firm  of  ShtUlleworth  and  Co,^  to  pay  to 
the  members  of  that  firm  a  sum  on  account  of  the  debu 
Messrs.  Goddards  paid  accordingly;  and  Shuttlewortk 
paid  his  third  part,  amounting  to  23/.  175.  6d.^  to 
Messrs.  Goddards  on  account  of  the  balance  owing  from 
Shuttlewortk  and  Co.  to  Messrs.  Goddards.  The  second 
payment  was  as  follows.  The  plaintiff,  James  Goddardj 
was  indebted,  on  his  single  account,  in  35/.  lls.Sd.  to 
S/tuttlewortk  and  Co.  On  1 2th  December  1 839,  he  placed 
that  sum  to  the  account  of  Shuttlewortk  and  Co.y  in  the 
bank  of  tlie  plaintiffs,  by  a  cheque  signed  James  Goddard. 
A  day  or  two  afterwards,  Shuttlewortk  called  at  the  bank, 
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asked  whether  the  cheque  had  been  placed  to  the  credit  (hiwn*j  Bench. 

1842. 
of  Shutilewortk  and  Co.y  and,  being  told  that  this  had  1_ 

been  done,  expressed  himself  satisfied  with  the  trans-  0«»DAaii 
action.  A  fiat  of  bankruptcy  issued  against  Shuttlewotih  I»a»AM. 
on  19th  December  18S9 ;  under  which  he  w^s  afterwards 
declared  a  bankrupt  He  died  before  the  commence- 
ment of  the  action.  Both  these  transactions  took  place 
at  a  distance  of  more  than  six  years  from  the  last  pre- 
ceding payment  The  defendants  insisted  that  these 
payments  were  fraudulent  and  collusive,  and  could  not, 
especially  being  made  after  the  six  years  had  expired, 
take  the  case  out  of  the  statute  as  against  them. 

The  learned  Baron  told  the  jury  to  find  on  this  issue 
for  the  defendants,  if  they  thought  the  payments  were 
made,  not  bonlL  fide,  but  in  fraud  of  the  two  defendants, 
and  "  in  the  jaws  of  bankruptcy."  The  jury  found  for 
the  defendants;  and,  in  answer  to  a  further  question 
from  the  learned  Baron,  stated  that  they  considered  the 
payments  to  have  been  made  by  Skutileworth  in  concert 
with  the  plaintiffs.  The  verdict  was  for  the  plaintiffs  on 
all  the  other  issues. 

In  Michaelmas  term,  1841,  Hillf  for  the  plaintiffs, 
obtained  a  rule  for  a  new  trial,  on  the  ground  of  mis- 
direction, and  also  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence.     In  this  term  (a), 

Whitehurst  and  Humfrey  shewed  cause.  The  pay- 
ment made,  and  that  recognised,  by  Shuttleaorth,  do  not 
bar  the  effect  of  the  statute  of  limitations.  The  jury 
having  found  that  Shutllewortb  was  acting  in  fraud  of  the 

(a)  November  16th.  Before  Lord  Denman  C.  J.»  WUthrm,  Coleridge 
and  Wightman  Js.     The  case  was  adjourned. 

3  I  4 
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partners^  bis  acts  are  legally  void  as  against  them.  la 
6  Vm.  Abr.  473,  Caoin^  (A),  instances  are  collected, 
which  shew  how  far  the  Courts  will  go  in  avoiding 
fraudulent  acts.  It  was  formerly  understood  that  t 
payment,  or  acknowledgment,  barred  the  statute  by 
furnishing  evidence  of  the  original  contract,  and  thus 
drawing  it  down  to  within  six  years  of  the  action.  But 
it  is  now  held  that  the  payment  or  acknowledgment 
operates  only  by  way  of  evidence  of  a  fresh  promise; 
Pittam  V.  Fostet*  (a).  Tanner  v.  Smart  (6),  Burleigh  v. 
Stott  (c),  Gc/wan  v.  Forzter  {d) ;  and,  accordingly,  a  con- 
ditional promise  will  not  bar  the  statute,  unless  the 
condition  be  performed;  in  that  case,  indeed,  after  per- 
formance, the  promise  may^  be  described  as  uncon- 
ditional ;  Irving  v.  Veitch  {e).  Then  did  the  defendants 
make  a  fresh  promise  in  respect  of  this  specific  debt, 
within  the  six  years,  either  expressly  or  impliedly  ?  The 
finding  of  the  jury  negatives  the  presumption  oi  Shuttle^ 
wortVs  right  to  do  this  in  respect  of  the  firm.  More- 
over, the  payment  was  not  made  till  the  statute  had 
run  out ;  so  that  the  liability  had  ceased  to  exist,  and 
no  authority  could  remain  to  revive  it.  In  Whitcomb 
v.  fV/iiling{g)y  where  it  was  held  that  a  payment  by 
one  of  several  makers  of  a  note  barred  the  statute  as 
against  all,  it  did  not  appear  that  the  statute  had  run 
out  when  the  payment  was  made:  Lord  Mansfield 
said,  "  when  cases  of  fraud  appear,  they  will  be  deter- 
mined on  their  own  circumstances ; "  and  fVilles  J.  added 
that  the  otlier  maker  of  the  note  had  ^^  had  the  advan- 


(a)  1  B.4:  a  248.     See  Biand  v.  HaseHg,  2  Vent.  151. 
(6)  6  B.^  C.  60S.  (c)  S  B.i  a  36. 

(i*)  3  J?.  ^  jid.  507.     See  Bateman  v.  Finder^  ante,  p.  574. 
<r)  3  3/.  *  W.  90.  fe)  2  Doug.  652. 


VI.  VICTORIA*  843 

tage  of  the  partial  payment,  and,  tbereForei  must  be  Oiuen^s  Bench. 
bound  by  it."  Payment  by  one  binds  the  others,  as  ^^^^' 
Lord  Mansfield  there  said,  on  the  principle  that  each  is  Godoard 
agent  for  the  others.  This  principle  explains  Jackson  v.  iKOftAx. 
Fairbank  {a\  Wood  v.  Braddick  (6),  Burleigh  v.  Stott  (c), 
Pease  v.  Hirst  (rf),  'Perham  v.  Raynal  (e\  Manderston  v. 
JRobertson  (g),  and  ChanneU  v.  Diichburn  {h).  But  here  the 
agency  is  negatived.  In  ChanneU  v.  Ditchbum  (//)  only 
was  the  point  raised,  that  the  payment  was  made  after 
the  statute  had  run  out  (f ) ;  and  there  the  decision  was 
on  the  authority  merely  of  Manderston  v.  Robertson  (^^), 
where  the  point  was  not  adverted  to.  There  was  no 
fraud  in  either  of  those  two  cases.  The  language  of 
Bayley  J.  in  Atkins  v.  Tredgold{k)  is  against  the  liability 
now  contended  for.  It  must  be  admitted,  on  the  autho- 
rity of  Jackson  v.  Fairbank  (a)  and  Wood  v.  Braddick  (6), 
that  even  the  dissolution  of  the  partnership  does  not  put 
an  end  to  the  power  of  each  partner  in  this  respect  (though 
as  to  other  matters  the  power  expires ;  Petherick  v.  Tur- 
ner {I))  i  but  still  the  act  must  be  done  in  the  ordinary 
course  of  business,  and  with  the  implied  consent,  at 
least,  of  the  others.  That  is  clearly  a  question  for  the 
jury,  like  the  effect  of  an  acknowledgment;  Lin  sell  v. 
Bansor  (m).  In  default  of  evidence,  the  presumption  is 
tliat  all  is  done  in  the  ordinary  course :  but  this  may  be 
negatived;    as,  for   instance,   if,  upon  a  sale  by   two 

(a)  2  //.  BL  340.  (b)  1  Tauni.  104. 

(c)  S  B.i  a  36.  (d)   10  B,  $•  C.  122. 

(0  2  Bing.  306.  (g)  4  Man.  j-  R,  440. 

(A)  5  Af.  4-  r.  494. 

(i)  The  fact,  however,  teems  to  have  been  so  in   IFood  ▼.  Braddick,  1 
Taunt.  104. 

(*)  2B.(^C.  23.' 
;    (/)  Cited  in  Wood  t.  Braddick,  1  Tauni.  104. 

(m)  2  New  Co,  241. 
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Miles  against  Bough.  ^:i.«.t 

TJEBT  by   the    treasurer  of   the   trustees  for   the  An  act  for 

purposes  of  an  act  of  parliament,  &c.  (11  G,4f.  bridge 

&  1  fF.4.  c.  Ixix.,    local    and    personal,    public  (a)),   i*»r^.t.lxix., 

local  and  per- 
lona],  public)  created  trustees,  and  provided  that  parties  who  agreed  to  give  or  lend 
motoey  in  aid  of  the  trust  should  pay  it  to  the  treasurer  of  the  trustees  at  such  timet  and 
in  such  proportions  as  the  trustees  should  order ;  and  that,  on  neglect  or  refusal  to  pviy, 
the  trustees  might  sue  for  and  recover  the  same,  in  the  name  of  their  treasurer,  bj  action 
of  debt  or  on  the  case.     Held, 

1.  That  debt  or  case  might  be  brought,  at  the  option  of  the  trustees,  on  an  agreement 
either  to  give  or  to  lend. 

2.  That  no  party  could  be  sued  for  nonpayment  of  a  call  till  he  had  received  dua 
notice  thereof,  though  the  statute  did  not  expressly  require  notice. 

3.  That  an  order  by  the  trustees  to  pay  the  money  at  a  given  banker's,  to  the  account  of 
M„  trtasurer  to  the  trustees,  was  a  good  calL 

The  act  provided  that,  where  any  notice  was  to  be  given  by  the  trustees,  mch  notice 
should  be  in  writing  or  in  print,  signed  by  three  or  more  of  the  trustees  or  their  cleik  or 
clerks  for  the  time  being  by  their  order.     Held, 

4.  That  it  was  sufficient  for  the  declaration  to  state  that  the  calls  were  made  by  order  of 
the  trustees,  and  that  the  defendant  had  due  notice  of  the  calls,  to  wit,  by  notice  in  writing, 
signed  by  the  clerks  of  the  trustees ;  and  tliat  it  was  no  objection,  at  least  after  verdict, 
that  the  notice  was  not  alleged  to  have  been  given  by  order  of  the  trustees. 

5.  Tliat  a  notice  signed  with  the  names  of  the  clerks  to  the  trustees,  but  signed  in  fact  not 
by  such  clerks,  but  by  a  clerk  employed  by  them,  was  insufficient ;  and  that,  where  this  ap- 
peared to  be  the  only  notice,  the  objection  was  not  cured  by  an  express  promise  to  pay.  But 

6.  That  a  jury  might  infer  a  good  notice,  ordered  by  the  trustees  and  duly  signed,  from 
the  fact  of  an  express  promise  to  pay,  though  it  appeared  in  evidence  that  a  bad  notice  bad 
been  sent  to  the  defendant ;  if  it  did  not  appear  by  direct  evidence  that  this  was  the  only 
notice  sent 

7.  Semble,  per  Coleridge  J.,  that  a  signature  by  one  of  two  joint  clerks  to  the  trustees.  In 
the  name  of  the  two,  was  sufficient. 

8.  That  an  agreement  to  lend  25/.  might  be  inferred  from  a  written  memorandtm]^ 
signed  by  defendant,  recognising  an  agreement  to  subscribe  some  money,  coupled  with  an- 
express  promise  to  pay  calls  corresponding  with  a  loan  of  25L,  and  actual  payment,  on  a 
previous  occasion,  of  a  sum  corresponding  to  a  call,  defendant  at  the  same  time  taking  a 
receipt  expressed  to  be  for  a  call  on  a  loan  of  25/.>  And  that  such  evidence  was  not 
invalidated  by  sect.  4  of  stat.  29  C,  2.  c.  4.,  though  a  prospectus  had  been  issued  by  the 
trustees  before  the  agreement,  shewing  that  the  whole  sum  would  not  be  called  for  within  a 
year,  and  though  in  fact  it  was  not  so  called  for. 

The  act  provided  that  the  trustees  should  keep  a  book,  and  proper  entries  be  made 
therein  of  the  names  of  the  trustees  who  should  attend  the  meetings,  and  of  all  orders  and 
proceedings  made  or  taken  relative  to  the  execution  of  the  act ;  and  that  the  chedrman  tf 
every  meeting  of  the  trustees  should  subscribe  his  name  at  the  end  of  the  proceedings  of  the  mid 
trustees  at  such  meeting  •  and  all  such  books  should  be  admitted  as  evidence  in  all  oonrta 
and  upon  all  occasions  whatsoever.     In  practice,  the  clerk  of  the  trustees  made  up  the  entry 

(a)  "  For  building  a  bridge  across  the  river  Avon,  from  Q^Um  in  the 
county  of  Gloucester  to  the  opposite  fide  of  the  river  in  the  cooaty  of 
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Voiufne  III     being  the  nominal  plaintiff  for  and  on  behalf  of  the  trus* 

184.2. 
_  tees. 

The  first  count  alleged  that  heretofore,  to  wit  1st 


Miles 
BouoH. 


Somerset,  and  for  making  convenient  roads  and  approaches  to  i 
nicate  therewith." 

Sect.  1  recites  a  bequest  made  by  W'dliam  Fick  of  monies  in  trust  to 


of  the  proceeds 
ings  at  some 
subsequent 
time.      Held,^ 
Q.  That  the 
book  in  which 


of  the  proceed, 
ingsinthebook 
after  the  close 
of  a  meeting, 

and  the  V*^'"  be  laid  out  in  building  a  bridge  over  the  Avon  from  CUfton  Dmen  to 
meeting  used  to  Le'^sJ*^  Doivn,  procuring  the  act  of  parliament,  making  compensation,  &c. ; 
sign  the  entry  that  an  alteration  of  the  plan  was  desirable ;  that  divers  persons  bad  sob- 
scribed,  and  others  were  willing  to  subscribe,  money  in  aid  of  the  trust, 
if  such  alteration  were  made,  and  tliat  several  persons  had  agreed  to  lend 
and  advance  certain  sums,  on  condition  of  a  toll  being  Imposed  till  prin> 
cipal  and  interest  should  be  repaid.  It  is  then  enacted  Uiat  the  fund, 
the  proceedings  and  all  sums  subscribed  or  to  be  subscribed,  be  vested  In  the  Master  of 
were  so  entered  jj,e  Society  for  the  time  being  of  Merchant  AdveTdurers  In  Bristol,  the 
senior  sheriff  of  Bristol  for  the  time  being,  and  Thomas  Damd,  and  their 
successors  to  be  elected  as  aAer  mentioned,  discharged  of  the  trusts  of  the 
will  and  upon  the  trusts  thereinafter  declared. 

Sects.  S  and  3  give  power  to  the  existing  trustees  to  elect  thirty  five  new 
trustees. 

Sect.  4  directs  the  supplying  of  vacancies  In  the  number  of  trustees,  by 
election  to  be  made  by  tlic  surviving  and  remaining  trustees.  "  And  every 
trustee  who  shall  be  so  elected  and  appointed  as  aforesaid  (having  taken  and 
subscribed  the  oath  or  affirmation  hereinafter  directed,  and  being  qualified 
in  manner  hereinafter  mentioned,)  shall  have  the  same  power  and  authority 
to  act  in  the  execution  of  this  act  as  was  vested  in  the  trustee  in  whose 
place  or  stead  he  shall  have  been  elected  and  appointed  as  aforesaid.** 

Sect.  5  enacts  :  *<  That  no  person  (except  he  shall  be  or  become  a  trustee 
by  virtue  of  his  situation  or  office)  shall  be  capable  of  being  elected  or  ap- 


and  signed  was 
good  evidence 
within  the 
above  provision. 
10.   But  that 
the  statute  did 
not  make  such 
book  the  only 
evidence  of  tlie 
proceedings ; 
and  therefore 
an  order  of 
the  trustees  to 
give  notice  of 
calls  might  be 
inferred,  as 
above  (pi.  6.) 
tjiough  not 
entered  in  the 
book,  from  the 
defendant's  promise. 


The  statute  required  a  pecuniary  qualification  in  the  trustees,  and  imposed  a  disqualifi- 
cation in  case  of  being  interested  in  contracts,  or  a  licensed  victualler,  &c.,  and  inflicted  a 
penalty  for  acting  without  being  qualified,  or  without  taking  the  oath  after  mentioned,  or 
if  interested  &c.  :  but  it  provided  that  all  acts  of  persons  uctiiig  as  trustees,  though  not 
qualified,  or  being  disqualiHed,  previous  to  their  being  convicted  of  the  offence,  should  be 
valid.  It  then  enacted  that  no  person  should  be  capable  of  acting  as  trustee  (except  in 
administering  the  oath),  until  he  should  have  taken  and  subscribed  an  oath  set  out  in  the 
statute,  which  oath  it  should  be  lawful  for  any  trustee  to  administer  :  and  the  oath  so  taken 
and  subscribed  by  each  trustee  should  be  entered  in  the  book  of  proceedings.     Held, 

1 1.  That  the  acts  of  trustees  who  had  not  been  sworn  were  not  valid. 

At  the  beginning  of  the  book  of  proceedings  the  statutory  form  of  oath  was  copied  out, 
with  blanks  for  the  names  ;  and  beneath  this  were  the  signatures  of  the  several  trustees, 
without  date  or  other  memorandum.  In  the  subsequent  minutes  of  proceedings  at  tbe 
several  meetings  were  entries  stating  that  the  several  trustees,  whose  names  were  subsoibed 
to  the  oath,  had  been  sworn  at  such  meetings.     Held, 

12.  That  this  was  sufficient  evidence  of  the  trustees  having  been  duly  sworn. 
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January  1 8S5,  defendant  agi*eed  with  the  trustees  to  (h««pn'«  Bench. 


184*2. 


lend  the  sum  of  25/.  to  the  said  trustees  towards  carry- 
ing the   said  act  into  execution ;   the  said  sum,  with        Miws 

Bough. 


pointed  a  tni8tee,or  of  acting  as  a  trustee  under  tliisact,  unless  at  the  time 
of  his  election  or  appointment  and  acting  be  shall  be  seised  or  possessed,** 
&  c.  (a  pecuniary  qualification  was  then  set  forth) ;  "  and  if  any  such 
person  hereby  appointed  or  who  shall  be  elected  or  appointed  a  trustee 
under  this  act  (except  as  aforesaid)  shall  act  as  such  without  being  qua- 
lified as  aforesaid,  or  without  taking  the  oath  or  affirmation  herein-after 
mentioned,  or  shall  act  as  a  trustee  relating  to  any  matter  or  thing  in 
which  he  shall  be  personally  concerned  or  interested,  or  being  a  licensed 
victualler,  or  being  concerned  or  interested  in  any  contract  relating  to  this 
act,  every  such  person  shall  for  every  such  oficnce  forfeit  and  pay  the  sum 
of  1002.  to  any  person  or  persons  who  shall  sue  for  the  same,  to  be  re. 
covered,  together  witli  full  costs  of  suit,  in  any  of  his  Majesty's  couru  *' 
&C. ;  "  Provided  also,  that  all  acts  and  proceedings  of  any  person  or 
persons  acting  as  a  trustee  or  trustees  in  the  execution  of  tliis  act,  though 
not  duly  qualified  or  being  disqualified  as  aforesaid,  previous  to  his  or 
their  being  convicted  of  the  said  offence,  shall,  notwithstanding  siidi  con- 
viction, be  as  good,  valid,  and  effectual  as  if  such  person  or  persons  had 
been  duly  qualified  and  not  disqualified  to  act  as  a  trustee  or  trustees  ac- 
cording to  the  directions  of  tliis  act." 

Sect.  6.  "  Provided  also,  and  be  it  further  enacted,  that  no  person  shall 
be  capable  of  acting  as  a  trustee  in  the  execution  of  this  act  (except  in 
administering  tlie  following  oath  or  affirmation)  until  he  shall  have  taken 
and  subscribed  an  onth  or  aflirmation  in  the  form  or  to  the  effect  follow- 
ing;  (that  is  to  say,) 

**  •  I  A.  B.  do  swear,*  **  &c.  (the  words  of  the  oath  were  then  set  out.) 
"  which  oath  or  affirmation  it  shall  be  lawful  for  any  one  of  the  said 
trustees  to  administer,  and  he  is  hcrcl)y  required  to  administer  the  same  to 
any  other  of  the  said  trustees  ;  and  the  said  oath  or  affirmation  so  taken  and 
subscribed  by  each  such  trustee  shall  be  entered  in  the  book  of  proceedings 
of  the  said  trustees  to  be  kept  by  their  clerk  for  llie  time  being.** 

Sect.  11  enacts:  "  That  the  said  trustees  shall  cause  to  be  provided  and 
kept  a  proper  book,  and  proper  entries  to  be  made  therein  of  the  names  of 
the  several  trustees  who  shall  attend  the  respective  meetings,  and  of  all 
orders  and  proceedings  made  or  taken  relative  to  the  execution  of  this  act ; 
and  tlie  chairman  of  every  meeting  of  the  said  trustees  shall  subscribe  his 
name  at  the  end  of  the  proceedings  of  the  said  trustees  at  such  meeting ; 
and  all  such  books,  and  also  nil  books  kept  for  registering  mortgages  ** 
&C.9  "  shall  be  admitted  as  evidence  in  all  courts  and  upon  all  occasions 
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then  became  and  was  liable  to  pay  the  sum  so  agreed  to   Qusm*i  Btnek. 

be  lent  to  the  treasurer  of  the  trustees,  at  such  times  L_ 

and  in  such  parts  and  proportions  as  the  trustees  should  Mxlu  ^ 
order  and  direct;  that  afterwards,  to  wit  on  20th  No^  BouaH. 
vember  18S7,  a  part,  to  wit  15  per  cent,  only,  of  the 
monies  given  and  lent  towards  carrying  the  act  into  ex- 
ecution having  before  then  been  called  for  by  the  trus- 
tees or  paid  by  the  persons  who  had  respectively  agreed 
to  give  or  lend  the  said  monies,  the  trustees,  by  their 
order  then  made,  ordered  and  directed  that  ten  per  cent, 
should  be  paid  by  the  persons  who  had  agreed  to  give 
or  lend  money  towards  carrying  the  act  into  execution, 
the  same  to  be  paid  to  plaintiff,  then  being  the  trea- 
surer of  the  trustees,  on  or  before  20th  January  1 838  ; 
which  day,  at  the  commencement  of  this  suit,  had  long 
elapsed;  of  which  order  of  the  trustees  defendant, 
before  the  last  mentioned  day,  to  wit  on  22d  November 
1837,  and  on  divers  days  &c.,  had  due  notice,  to 
wit  by  notice  in  writing  signed  by  the  then  clerks  of 
the  trustees,  and  then  left  at  the  then  usual  place  of 
abode  of  defendant ;  and  defendant  was  then  requested 
by  the  trustees  to  pay  the  amount  by  the  said  order 
directed  to  be  paid,  at  the  time  and  in  manner  in  the 


dcliTered  to  ^ome  member  of  such  body,  or  left  at  bis  last  or  usual  place 
of  abode,  or  to  some  clerk  or  other  officer  of  such  body,  or  left  at  the 
office  of  such  clerk  or  other  officer,  or  at  his  last  or  usual  place  of  abode, 
except  in  cases  in  which  any  other  mode  of  giving  such  respective  notices 
IS  by  this  act  particularly  directed;  and  in  all  cases  where  any  public 
notice  is  by  this  act  directed  to  be  given  by  the  said  trustees  *'  (except 
where  otherwise  by  this  act  directed)  **  such  notice  shall  be  in  writing  or 
in  print,  and  be  signed  by  any  three  or  more  of  the  said  trustees,  or  by 
the  clerk  or  clerks  to  the  said  trustees  for  the  time  being,  and  be  affixed  ** 
&C. ;  **  and  all  such  notices  so  published  and  given  shaU  bo  good  and 
available  in  law  for  aU  the  parposea  of  this  act," 
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said  order  in  that  behalf  mentioned :  yet  defendant  h» 
not  paid  the  said  amount,  or  any  part  thereof.  Where- 
by, and  by  reason  of  the  nonpayment  &c^  an  actioQ 
has  accrued  to  plaintiff  to  demand  and  have  from  de- 
fendant 2/.  105.,  being  ten  per  cent.  &c. 

2d  Count  That  afterwards,  to  wit  1 5th  October  18S8, 
25  per  cent,  only  having  been  called  for  and  paid,  the 
trustees  ordered  10  per  cent,  to  be  paid  to  plaintiff  on 
or  before  19th  January  18S9,  of  which  defendant  had 
notice  on  16th  October  18S8.  The  form  of  tlie  count  was 
in  otiier  respects  like  that  of  the  first. 

Sd  Count.  The  same,  mutatis  mutandis,  stating  aa 
order  on  17th  August  1839,  35  percent,  only  having  beea 
called  for  or  paid,  for  10  per  cent.,  to  be  paid  to  plain- 
tiff on  or  before  14th  September  1839  :  notice  to  defend- 
ant on  19th  August  1839. 

4th  Count.  The  same,  stating  an  order  on  16th 
November  1839,  45  per  cent,  only  having  been  called 
for  or  paid,  for  20  per  cent,  to  be  paid  to  plaintiff  on 
or  before  20th  January  1840:  notice  to  defendant  on 
18th  Navemba'  1839;  whereby  an  action  &c.  for  5/. 

5th  Count.  The  same,  stating  an  order  on  6th  Ai^vst 
1840,  65  per  cent  only  having  been  called  for  or  paid, 
for  20  per  cent.,  to  be  paid  on  14th  September  1840; 
notice  to  defendant  on  8lh  August  1840. 

Pleas.  1.  That  defendant  did  not  agree  in  manner 
&c. :  conclusion  to  the  country.     Issue  thereon. 

2.  That  plaintiff  was  not,  at  the  lime  of  tlie  com- 
mencement of  this  suit,  the  treasurer  of  the  said  trustees 
for  the  purposes  of  the  act,  in  manner  &c. :  conclusion 
to  the  country.     Issue  thereon. 

3.  That  defendant  had  no  notice  of  the  respective 
orders  of  the  trustees  in  the  declaration  mentioned,  or 
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any  or  either  of  them,  in  manner  &c. :  conclusion  to  QuetfCs  SewA. 

,                      T          ,                                                               1842. 
the  country.     Issue  thereon. 

4.  A  plea  of  fraud ;  which  was  traversed  in  the  re*  ^^ 
plication.     Issue  on  the  traverse.                                             Bovqu. 

5.  This  plea  was  demurred  to.    Joinder  in  demurrer. 

6.  That  no  such  orders  as  in  the  declaration  men- 
tioned were,  nor  was  any  or  either  of  them,  made  at  a 
meeting  of  the  trustees  duly  held  in  accordance  with 
the  directions  of  the  act,  as  in  and  by  the  said  declara* 
tion  &c. :  conclusion  to  the  country.     Issue  thereon. 

?•  That  the  trustees  in  the  declaration  mentioned 
were  not,  or  was  any  or  either  of  them,  at  the  times  of 
making  the  orders  respectively,  trustees  or  a  trustee 
duly  appointed  mid  qualified  according  to  the  directions 
and  within  the  true  intent  and  meaning  of  the  act 
&c. :  conclusion  to  the  country.     Issue  thereon. 

8.  This  plea  was  demurred  to.    Joinder  in  demurrer* 

On  the  trial  of  the  issues  in  fact,  before  Maide  J.,  at 
the  Bristol  Summer  assizes,  1841,  for  the  purpose  of 
proving  the  agreement  by  defendant  to  lend  the  25/., 
a  paper  was  put  in,  signed  by  defendant  among 
others,  in  the  summer  of  1836,  of  which  the  following 
is  a  copy. 

"  Clifton  Suspension  Bridge. 

"  The  undersigned  having  engaged  to  subscribe  the 
several  sums  set  against  our  respective  names  towards 
the  erection  of  this  bridge  upon  the  terms  that  the  addi- 
tional sums  subscribed  shall  amount  to  the  sum  of 
17,000/.,  and  it  appearing  that  upon  this  condition 
subscriptions  to  the  amount  of  9000/.  and  upwards  have 
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r^kmt  III.    been  obtained,  we  hereby  agree  (with  the  view  to  tvoid 
the  consequences  of  further  delay,  and  in  the  expecta 


^'^*'  tion  that,  when  the  works  shall  have  been  commenced, 
BoooB.  further  aid  will  more  readily  be  obtained)  to  dispense 
with  the  condition  above  stated,  and  that  the  subscrip- 
tions we  have  made  shall  be,  and  be  deemed  to  be,  so 
made,  subject  only  to  and  upon  the  terms  of  the  acts  of 
parliament  passed  for  carrying  the  undertaking  into 
eflTect." 

The  engagement  referred  to  in  this  document  was  not 
produced,  or  its  existence  shewn :  and  the  only  attempt 
made  to  prove  the  amount  of  the  defendant's  undei^ 
taking  was  proof  of  payment  by  him  of  a  call  earlier  than 
those  now  sued  for,  which  payment  corresponded  to  25L; 
and  that  a  receipt  was  given  to  him,  expressed  to  be  on 
a  call  on  a  loan  of  251.  It  appeared  also  that,  before 
the  above  document  was  signed,  a  prospectus  had  issued 
which,  as  was  contended  for  the  defendant,  shewed  that 
it  was  not  intended  to  call  for  the  sums  till  the  expira- 
tion of  more  than  a  year.  It  was  objected  that,  as  the 
agreement  was  not  to  be  performed  within  a  year,  a 
memorandum  in  writing  was  necessary  under  sect.  4  of 
the  Statute  of  Frauds,  29  C.  2.  c.  3. ;  that  the  paper 
did  not  satisfy  this  requisite,  not  naming  the  sum ;  and 
that  the  defect  could  not  be  supplied  by  oral  evidence. 
•  The  learned  Judge  overruled  this  objection. 

To  prove  the  proceedings  of  the  trustees,  including 
the  appointment  of  the  treasurer,  a  book  was  produced 
as  evidence  under  sect.  11  of  the  local  act.  The 
book  contained  what  purported  to  be  the  proceedings 
of  the  trustees  at  their  several  meetings ;  and  the 
minutes  of  each   meeting  were  signed  with  the  name  of 
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the  chairman  of  such  meeting.     It  appeared  however,  QtMm'«  Bench. 

by  parol  evidencej   that  those    signatures   were    not  ^ * 

a£Bxed  at  the  time  of  or  immediately  upon  the  close  of  ^'^** 
the  several  meetings;  but  that  the  course  of  proceeding  Bouw. 
was  for  the  clerk,  at  some  time  after  each  meeting,  to 
enter  the  minutes  in  the  book,  and  for  the  chairman  to 
call,  at  some  subsequent  time,  at  the  office  where  the 
book  was  kept,  and  then  to  affix  his  signature.  It  was 
objected  that  this  was  not  a  compliance  with  sect.  1 1, 
and  that  the  book  was  not  evidence.  The  learned 
Judge  overruled  this  objection. 

To  shew  that  the  trustees  had  been  dgly  sworn,  so  as 
to  entitle  them  to  act,  the  following  evidence  was  relied 
upon  for  the  plaintiff.  At  the  beginning  of  the  book  was 
a  transcript  of  the  form  of  oath  set  out  in  sect  6,  leav- 
ing blanks  for  the  names.  Below  this  were  the  signa- 
tures of  the  trustees  who  had  acted,  without  any  memo- 
randum of  the  persons  before  whom  they  had  taken  the 
oath,  or  (with  two  or  three  exceptions)  of  the  dates  of 
the  signatures.  But  the  minutes  of  the  several  meet- 
ings contained  entries,  purporting  that  trustees,  at  dif- 
ferent meetings,  had  taken  the  oath ;  and  the  names  of 
these  trustees  corresponded  with  the  signatures  below 
the  form  of  oath.  The  counsel  for  the  defendant  ob- 
jected that  this  was  not  a  sufficient  proof  of  the  swearing 
by  the  trustees;  but  the  learned  Judge  held  it  to  be 
sufficient. 

The  orders  (except  one  (a) )  were  proved  by  the 
book  :  the  following  is  the  form  of  one  of  them,  made 
20th  November  1837.     "  Ordered  and  directed,   that 

(a)  The  claim  in  respect  of  this  was  abandoned  on  the  argument  in 
banc. 

3  K   2 
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Vciumu  III.    the  sum  of  10/.  per  cent,  be  paid  by  the  several  snb- 

[___  scribers  or  persons  who  have  agreed  to  give  or  lend 

MiLu  money  towards  carrying  the  act  into  execution,  the 
,  Bouaii.  same  to  be  paid  into  the  bank  of  Messrs.  AfiYei,  Harford 
and  Company  on  or  before  the  20th  day  of  January 
next,  to  be  placed  to  the  account  of  Philip  John  Miles 
Esq.,  treasurer  of  the  trustees."  The  other  orders,  so 
far  as  respects  the  present  decision,  were  in  the  same 
form.  The  plaintiff  was  proved  to  have  been  appointed 
treasurer,  and  also  to  be  a  partner  in  the  bank  of  Miles, 
Harford  and  Co.  It  was  objected  for  the  defendant 
that  the  order  should  have  been  made  to  pay  to  the 
treasurer  as  such,  and  that  the  calls  therefore  were  in- 
valid.    The  learned  Judge  overruled  this  objection. 

It  was  then  proved  that  the  following  letter  had  been 
written  to  the  defendant,  before  the  commencement  of 
the  action. 

«  Sir, 
"  Preparatory  to  taking  legal  proceedings  against  you 
for  the  recovery  of  the  calls  in  arrear  on  your  subscrip- 
tion of  25/.  to  the  Clifton  Suspension  Bridge^  we  are 
desired,  for  the  last  time,  to  apply  to  you  for  the  pay- 
ment of  such  arrears,  which  amount  to  the  sum  of  17/.  I0s.j 
and  to  inform  you  that,  unless  the  same  are  paid  into 
the  bank  of  Messrs.  Miles,  Harford  and  Co.  of  this 
city,  to  the  credit  of  Philip  John  Miles,  Esq.,  the  trea- 
surer of  the  trustees,  on  or  before  this  day  week,  we 
shall  lose  no  time  afterwards  in  complying  with  the 
positive  directions  we  have  received  to  institute  pro- 
ceedings against  you.  Five  of  the  calls  made  upon  you 
are  in  arrear:  and  the  subjoined  statement  will  shew 
the  amount  of  each,  and  the  times  at  which  the  same 
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were  severally  ordered  by  the  trustees  and  became  pay-  QuemU  Senek. 

able  by  you.  ^^^^' 

"  We  are,  sir,  your  obedient  servants,  Mmlem 

"  Osborne^  Ward  and  Co.  Boooh. 
«  Brisiolj  SOth  November  1840. 
**  Mr.  William  Bough. 


M  Instalmem 

U     Amount 

When  made. 

IVben  payable. 

3d 

]  0/.  per  cent. 

20th  November  1837 

aoth  January  1838 

4th 

10/L  per  cent 

15th  October  1838 

19th  January  1839 

5th 

lOL  per  cent 

17th  ^ufiuf  1839 

14th  September  1839 

6th 

SOL  per  cent 

16th  November  1839 

SOth  January  1840 

7th 

80A  per  cent. 

6th  August  IB40' 

*^  p.  S.  You  will  be  pleased  to  take  notice  that  the 
trustees  will  expect  you  to  pay  interest  on  the  arrears 
at  the  current  rate  from  the  date  of  this  letter  to  the  day 
of  payment." 

It  was  shewn  that  Messrs.  Osborne  and  Ward  were 
attorneys  in  partnership,  who  had  been  appointed  clerks 
to  the  trustees ;  but  their  names  were  written,  not  by 
eitlier  of  themselves,  but  by  a  clerk  whom  they,  as  at- 
torneys, employed  in  their  service.  It  was  also  proved 
that^  after  this  notice  had  been  given,  the  defendant  had 
expressly  promised  to  pay  the  three  calls  first  mentioned 
in  it.  For  the  defendant  it  was  objected  that  the  action 
did  not  lie  till  notice  of  the  calls  had  been  given,  and 
that  the  above  notice,  so  signed,  was  insufficient  under 
sect  109.     The  learned  Judge  overruled  this  objection. 

It  was  also  objected  for  the  defendant  that  the  action 
was  misconceived,  and  should  have  been  brought  in 
case,  under  sect  85.  The  learned  Judge  overruled  the 
objection,  reserving  leave  to  move  for  a  nonsuit  upon  it, 
if  the  Court  should  consider  that  the  question  as  to  the 
form  of  action  could  be  raised  in  this  way. 

Verdict  for  the  plaintiff. 

Sk  3 
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whole  facts,  including  the  time  of  swearing,  appear  from  QiMm*«  Bench. 

the  book  itself:  it  cannot  be  material  that  one  part  is  * 

explained  by  the  other.  It  does  not,  indeed,  appear  in  ^fiuMM 
express  terms  before  which  trustees  the  several  oaths  Bovaii; 
were  taken:  but  that  need  not  appear:  the  oaths  do 
appear  to  have  been  taken  at  meetings  which  are  spe* 
.  cified,  and  which  must  be  attended  by  trustees.  The 
oath  is  only  for  the  purpose  of  binding  the  conscience 
of  the  party :  it  could  not  be  the  subject  of  an  indict- 
ment for  perjury.  Even  if  it  had  not  been  taken  at  all, 
it  does  not  follow  that  the  proceedings  would  be  void. 
In  Rex  V.  The  Justices  and  Treasurer  of  Herefordshire  (a) 
it  was  held  that  the  election  of  a  county  treasurer  by 
the  justices  was  not  avoided  by  the  fact  that  one  of  the 
justices  had  not  taken  the  qualification  oath  prescribed 
by  Stat  18  G.  2.  c.  20.  s.\.  So  parties  are  not  tress- 
passers for  acting  under  the  warrant  of  a  justice  who 
has  not  taken  the  oath ;  The  Margate  Pier  Company  v. 
Hannam  (i).  Here  sect  6  is  merely  by  way  of  pro- 
viso :  and  sect.  5,  in  which  secL  6  is  incorporated,  makes 
good  the  acts  of  trustees  though  not  qualified. 

Next,  the  orders  calling  for  the  payment  are  good. 
Sect.  85  directs  that  the  payments  are  to  be  made  to 
the  treasurer :  the  orders  direct  that  they  shall  be  paid 
to  his  account  at  the  bank.  This  is  no  more  than  if 
his  house  were  specified  as  the  place  of  payment  If  no 
place  had  been  named,  there  might  perhaps  have  been 
a  ground  for  objection.  Besides,  the  defendant  has  ex- 
pressly promised  to  pay. 

Next,  as  to  the  notice  of  calls.  Sect.  85  requires 
no  notice.     Where  the  notices,  to  which  sect  109  re- 

(«)  1  Cfdt.  Rep.  700.  (h)  ^  B,  i  AU.  U^ 
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•  Volume  in.    fers,  are  necessary,  they  are  expressly  required  by  the 
1842. 


act  (a).  Again»  the  defendant,  having  expressly  pnH 
^'"^  mised  to  pay,  cannot  now  object  to  i^ant  of  notice  of 
BoooB.        liability. 

Next,  the  agreement  to  lend  the  money  is  not  within 
sect.  4  of  the  Statute  of  Frauds,  29  C.  2.  c.  S.  Under 
sect.  85  the  trustees  might  call  for  the  money  when 
they  chose :  that  is,  the  money  was  payable  on  request 
That  the  request  is  not  in  fact  made  within  the  year  is 
immaterial.  And,  further,  the  express  promise  is  evi« 
dence  of  a  legal  agreement,  whatever  form  was  neces- 
sary. 

Lastly,  as  to  the  form  of  action.  That  is  properly  a 
question  on  the  record,  not  a  ground  of  nonsuit.  Fur- 
ther, Stat.  85  gives  an  absolute  option  to  the  company 
to  sue  either  in  debt  or  case.  And,  without  the  express 
language  of  the  clause,  it  is  enough  that  sect.  85  orders 
payment  to  be  made.  ^'  Debt  lies  upon  any  statute, 
which  gives  an  advantage  to  another,  for  the  recovery  of 
it;"  Com.  Dig.  Debt  (A  9.),  referring  to  an  Anony* 
mous  (b)  case  in  Modern  Repotis. 

Bompas  Serjt.  and  Manning  Serjt,  contra.  First,  if 
the  book,  with  such  signatures,  be  evidence  under  sect 
11,  it  would  be  evidence  at  whatever  distance  of  time 

(a)  Sect.  S5,  the  clause  for  the  assessment  of  the  value  of  lands  taken, 
dnuiageil,  &c  ,  spcuks  oF  twenty  one  days'  notice  to  th«'  trustees  of  n  «• 
fuuil  to  accept  an  offer ;  of  twenty  one  days*  notice  to  parties  iutertsted 
in  tbe  lands ;  and  of  seven  days*  notice,  by  the  truiktecs,  of  the  iuquiMtioo 
to  be  held  for  the  assessment.  Sect.  43  requires  notice  of  complaint  of 
damage  to  be  given  to  the  trustees  within  six  calendar  months  of  tbe 
doing  thereof.  Sect  45  requires  tenants  at  will,  &c.,  to  give  tip  powcs 
sion  at  the  expiration  of  six  months*  notice  bj  the  trustees.  Other  in- 
stances occur  in  the  act. 

(6)  6  Mod.  86. 
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from  the  meetings  the  signatures  wore  made.     The  Queen's  Bmth. 

argument  from  inconvenience  is  inadmissible :  the  object  * 

of  the  clause  was  to  furnish  complete  means  of  authen*  Milb 
tication.  {Coleridge  J.  Must  the  signature  be  made  Bouor. 
at  the  very  instant  that  the  proceedings  are  ended? 
Where  is  it  to  be  made?]  The  minutes  should  be 
made  up  at  the  time :  the  signature  of  the  minutes  con- 
stitutes the  end  of  the  proceedings,  and  is  the  actual 
termination  of  the  meeting.  The  construction  suggested 
on  the  other  side  makes  the  words  of  sect.  1 1  unmean- 
ing. It  leaves  the  clause  exactly  as  if  the  words  had 
been  only  '^  subscribe  his  name."  [Lord  Denman  C.  J. 
Might  not  that  as  well  have  been  said  in  The  Souths 
ampton  Dock  Company  v.  Bichards (a)?'}  There  the 
words  were  "  which  shall  be  signed  by  (he  chairman  at 
each  respective  meeting:"  and  it  was  held  that  they 
meant  only  ^'  the  person  who  is  chairman  at  each  re- 
spective meeting,"  and  did  not  constitute  a  provision 
as  to  the  time  or  place  of  signature.  Here  '^  the  chair- 
man of  every  meeting"  is  first  mentioned;  then  it  is 
directed  that  he  shall  sign  '^  at  the  end  of  the  proceed- 
ings of  the  said  trustees  at  such  meeting."  And  there 
the  decision  of  this  court  in  Regina  v.  The  Mayor  o 
Evesham  {b)  was  not  brought  to  the  notice  of  the  court 
of  Common  Pleas.  The  words  of  stat  5  it,  6  JV.  4. 
c.  76.  5.  69.9  which  were  in  question  in  the  case  last 
mentioned,  are  much  less  precise  than  those  of  the 
present  act :  yet  Patteson  J.  said,  ^^  the  words  of  the 
act  imply  that  the  minutes  shall  be  drawn  up  at  the 
time  of  the  meeting,  and  signed  at  that  time."  [Lord 
Denman  C.  J.     I  think  you  press  that  case  too  far.    All 

(a)  1  M.  j*  Gr.  448.  (6)  ^  J.  ^  E.  266.  . 
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*  minutes  were  regularly  made  :  and  afterwai-ds  one  of  the 


^^^^^  parties  called  on  the  mayor  and  town  clerk  to  make 
Booa&        the  entry  in  another  way.] 

Then  as  to  the  swearing  of  the  trustees.  The  only 
evidence  of  the  statutory  oath  having  been  taken  must 
be  the  book ;  because  sect  6  requires  the  entry  to  be 
made  in  the  book.  '^  The  oath  or  affirmation  "  (not  the 
mere  fact  of  its  being  taken),  '<  so  taken  and  subscribed,* 
is  to  be  entered  in  the  book.  Therefore  the  part  of 
the  book  where  the  oath  is  copied,  with  the  subscriptioii 
placed  under  it,  contains  the  only  compliance  with  the 
act,  if  there  has  been  any  compliance ;  and  no  other 
part  of  the  book  can  be  looked  to  as  to  this.  Now  this 
part  of  the  book  does  not  shew  the  time  of  swearings  nor 
even  the  trustee  by  whom  the  oath  was  administered,  nor 
that  it  was  administered  by  any  trustee  at  all,  which  is 
essential  to  the  oath,  by  sect.  6.  The  proviso  at  the 
end  of  sect.  5  only  gives  validity  to  the  acts  of  trustees 
who  are  not  duly  qualified,  or  are  disqualified :  it  has 
no  reference  to  the  oath,  which  is  distinguished  from 
the  qualification.  [Lord  Denman  C.  J.  We  need  not 
trouble  you  on  that  point :  if  the  oath  is  not  proved  to 
have  been  taken,  the  defect  is  not  cured  by  sect.  5.] 

Next,  as  to  the  calls.  Sect  85  authorises  no  order 
to  pay  except  to  the  treasurer.  The  treasurer  would  be 
the  person  to  sign  the  receipt  If  the  calls  were  not 
properly  made,  the  promise  to  pay  would  be  without 
consideration.  The  treasurer  is,  indeed,  one  of  the 
banking  firm :  but  how  does  the  party  who  is  called 
upon  to  pay  know  that  ?  The  order  does  not  require 
a  payment  to  the  account  of  the  treasurer  in  that  cha- 
racter :  the  clerk   who  received  a  payment  made  in 
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placing  it  to  the  private  account  of  the  plaintiff. 

Next,  no  notice  of  the  calls  has  been  given  to  the  Mum 
defendant,  in  the  form  required  by  sect  109.  [Lord  Booos. 
Denman  C.  J.  We  agree  with  you  on  this  point:  but 
Mr.  Erie  and  Mr.  BuU  contend  that  no  notice  was 
necessary.]  Stat.  109  includes  all  notices  that  are  re* 
quisite,  whether  the  necessity  for  giving  them  arise  from 
express  enactment  or  otherwise.  And  how  can  there  be 
a  neglect  or  refusal  to  pay,  so  as  to  authorize  the  action 
under  sect  85»  without  a  notice  that  the  money  is  to 
be  paid  ?  A  party  might  be  absent  from  the  place  in 
which  the  meetings  were  held ;  and  he  would  thus  be 
subjected  to  an  action  without  any  means  of  knowledge. 

Next,  a  written  agreement  should  have  been  proved, 
under  the  fourth  section  of  the  Statute  of  Frauds.  It 
was  clearly  the  understanding  that  the  money  was  to  be 
paid  at  distant  intervals ;  and,  if  payment  within  a  year 
was  not  contemplated,  even  the  fact  of  payment  within 
the  year  would  not  have  taken  the  case  out  of  the  sta- 
tute ;  Boydell  v.  Drummond  {a).  [Lord  Detiman  C.  J. 
I  think  you  can  hardly  make  any  thing  of  this  objeo* 
tion.]     The  point,  then,  is  not  pressed. 

Lastly,  sect.  85  must  be  understood  to  authorise  suing 
in  case  or  debt  according  to  the  circumstances  (&).  Debt 
may  be  maintainable  where  the  defendant  has  agreed  to 
give  the  money,  but  not  where  he  has  only  agreed  to 
lend.  In  Cane  v.  Chapman  (c)  case  was  brought  for 
nonpayment  of  money  according  to  the  requisition  of  a 

(s)  11  JSatt,  142. 

(b)  See  the  remarks  of  Lord  Ettenborough  upon  lUt.  II  (?i  8.  c.  19. 
i,  19.,  in  fFinigrbottme  t.  Morgan^  11  Eatt,  S95.  401. 

(c)  5  J.^E.  647. 
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Voium  JIL    statute.    How  can  two  parties  be  each  in  the  otbei's 
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' debt  on  the  same  contract?    This  objection  may  be 

^''^         taken  on  application  for  a  nonsuit:   a  plaintiiF  msy 
Bouoo.        withdraw  from  court  upon  finding  his  action  miscon- 
ceived.    In  Sadlep'  v.  Robins  (a)  it  was  held  that  a  partj 
might  be  nonsuited  for  an  objection  appearing  on  the 
record. 


Lord  Denman  C.  J.  The  first  objection  is  as  to  the 
admissibility  of  the  book  which  was  produced  in  ct!- 
dence.  It  is  objected  that  the  signature  of  the  chairman 
of  each  meeting  at  which  the  proceedings  took  place 
was  not  affixed  at  such  meeting,  and  that  this  is  re- 
quired by  sect  11.  I  think,  on  this  point,  we  are  bound 
by  the  decision  of  the  Court  of  Common  Pleas  in  The 
Southamptofi  Dock  Company  v.  Richards  (6).  I  cannot 
distinguish  the  language  of  the  act  which  was  the  sub- 
ject of  decision  there  from  that  of  the  act  now  before 
us :  and  it  appears  to  me  that,  on  such  a  point  as  this, 
authority  and  precedent  should  have  great  weight.  Had 
we,  indeed,  decided  otherwise  on  a  former  occasion, 
we  might  pause  before  we  relinquished  our  own  view. 
But  Regina  v.  The  Mayor  of  Evesham  (c)  moy  admit  of 
the  distinction  arising  from  the  contrast  between  sect  69 
of  Stat  5  iiS  IV.  4.  c.  76.  and  sect  1 1  of  the  present 
act  The  important  distinction,  however,  is  in  the  fact 
that  in  Regina  v.  The  Mayor  of  Evesham  (c)  both  parties 
were  in  fault,  and  therefore,  in  our  discretion,  we  did 
r.ot  issue  a  mandamus. 

It  is,  secondly,  objected  that  the  trustees  do  not  ap- 
pear to  have  been  sworn.     As  we  are  all  of  opinion  that 

(a)  1  Camp.  25S.  236.  (b)  1  Mann,  ^  G.  448. 

(c)  SJ.^E.  256. 
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such  a  defect  would  not  be  cured  by  the  clause  at  the  QMeerCi  Benck, 

end  of  sect  5,  which  refers  to  the  qualification  only,  we  ^__ 

must  consider  whether  such  a  defect  does  appear.  Now  Milu 
It  seems  to  me  that  the  trustees  clearly  are  sworn,  and  Booob. 
appear  so  to  be  by  the  book.  The  form  of  the  oath, 
which  is  copied  in  the  blank  page  of  the  book,  is  signed 
successively  by  all  the  trustees ;  and,  from  time  to  time, 
entries  are  made,  in  the  proceedings  of  the  several 
meetings,  shewing  what  trustees  were  sworn  at  the 
several  times,  and  what  others  were  present  There 
can  be  no  reasonable  doubt  that  there  is,  on  the  whole, 
a  proper  record  of  the  oaths. 

Thirdly,  it  is  objected  that  there  has  been  no  proper 
call,  because  the  orders  direct  that  the  sums  shall  be 
paid  into  the  bank  to  be  placed  to  the  account  of  the 
treasurer,  not  stating  that  they  are  to  be  paid  to  him  as 
treasurer.  But,  as  the  order  states  him  to  be  treasurer, 
it  does,  I  think,  sufficiently  indicate  in  what  character 
he  is  to  have  the  money  paid  to  him.'  The  mode  of  the 
payment  is  designated  :  and,  as  for  any  liability  to  abuse, 
it  seems  to  me  that  an  actual  payment  into  the  hands  of 
the  treasurer  would  be  subject  to  still  greater  risk. 

The  fourth  objection  is,  that  no  notice  of  calls  has 
been  given  by  three  or  more  trustees,  or  by  the  clerk 
or  clerks  for  the  time  being  to  the  trustees,  by  their 
order,  as  required  by  sect.  109.  Tiie  persons  who  are 
called  on  to  pay  money  have  a  right  to  know  that  the 
call  is  made  by  the  proper  authority.  That  is  the 
object  of  sect.  109.  Now,  the  notice  is  not  signed  by 
any  trustees,  or  by  any  clerk  or  clerks  appointed  by 
the  trustees,  but  by  some  person  whom  the  clerks  to 
the  trustees,  in  their  character  of  attorneys,  have  in 
their    service.       If   there    was    in    fact    any   notice 
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discussion,  I  do  not  propose  to  enter  into  it,  because  I  QiMm'«  Bench. 
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shall  decide  expressly  on  the  authority  of  The  South'-  * 


amfion  Dock  Company  v.  Richards  {a).  An  opinion  pro-  ^"^ 
Dounced  in  one  court  must  always  be  a  reason  for  Bou«tf. 
adopting  the  same  opinion  in  another:  and  I  cannot 
distinguish  that  case  from  the  present;  indeed,  I  think 
the  case  in  the  Common  Pleas  the  stronger  of  the  two : 
for  there  the  words  in  the  act  were  "  shall  be  signed 
by  the  chairman  at  each  respective  meeting." 

Then,  though  it  be  true  that  we  have  here  no  jurat, 
shewing  that  an  oath  was  administered  to  any  trustee 
by  another  trustee,  yet  we  have,  first,  the  signatures  at 
the  foot  of  the  oath,  which  is  set  forth  as  given  by  the 
statute ;  and,  next,  we  have,  in  the  regular  entry  of  the 
proceedings,  a  3tatement  that  the  persons  so  signing  in 
fact  took  the  oaths.  From  this  we  are  entitled  to  pre-' 
sume  that  all  things  were  rite  acta. 

I  do  not  think  that  we  are  called  on  to  say  whether 
the  question  as  to  the  form  of  action  can  be  properly 
determined  on  motion  for  a  nonsuit;  for  it  seems  to 
me  that  debt  does  lie.  It  is  true  that  the  statutory 
agreement  is  not,  in  itself,  a  statement  of  a  debt ;  but 
can  we  say  that  it  may  not  assume  the  character  of  a 
debt  from  the  express  enactment  in  sect.  85  ?  I  do  not 
accede  to  the  argument,  that  the  words  must  be  applied 
in  different  instances  secundum  subjectam  materiam; 
the  statute  expressly  gives  the  option. 

Coleridge  J.  The  evidence  as  to  the  swearing  in 
of  the  trustees,  as  I  understand  it,  appears  to  me  suf- 
ficient I  think  it  quite  immaterial  that  the  signature 
beneath  the  oath  occurs  in  one  page  of  the  book,  and 

(d)  1  Man.  i  G.  448. 
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the  entry  of  the  fact,  as  part  of  the  proceedings,  in 
another.  It  is  objected  that  the  subscription  does  not 
shew  that  the  oath  was  administered  by  a  person  pro- 
perly qualified ;  but  we  must  assume  that,  in  fact,  it  was 
duly  administered,  that  is,  by  a  trustee. 

As  to  the  order  to  pay :  it  seems  that  sect  85  requires 
payment  to  be  made  to  the  treasurer,  and  that  the  order 
requires  payment  to  be  made  into  a  bank,  *<to  be  placed 
to  the  account  of  Philip  John  Miles  Esq.,  treasurer." 
Now  suppose  the  plaintiff  to  be,  not  a  partner  in  the 
bank,  but  a  stranger.  Still  we  must  presume  that  the 
ordinary  course  would  be  pursued  at  the  bank;  and 
that  the  account  would  be  headed,  *^  Philip  John  MiUs^ 
Treasurer  of"  &c.  It  is  said  that  the  bank  might 
place  the  money  to  the  plamtiff 's  general  account :  that, 
indeed,  would  not  be  a  payment  under  the  act;  but  I  do 
not  agree  that  this  could  be  done  according  to  the  terms 
of  the  notice. 

Then,  as  to  the  objection,  which  lies  at  the  root  of 
all,  to  the  admissibility  of  the  book  in  evidence.  After 
much  doubt,  I  have  come  to  the  same  conclusion  with 
the  rest  of  the  Court,  and  on  the  same  grounds.  It 
would  be  very  mischievous  that,  on  such  a  point,  two 
of  the  Courts  should  give  conflicting  decisions.  This 
clause  occurs  in  many  statutes;  and  it  must  be  acted 
upon  by  magistrates,  trustees  and  numerous  other  parties. 
I  think  therefore  that,  whatever  we  might  say  if  this  were 
res  Integra,  we  ought  to  consider  ourselves  bound  by 
the  decision  of  the  other  Court,  unless  we  see  a  clear 
distinction  between  the  cases,  or  feel  ourselves  au- 
thorised to  say  that  the  Court  of  Common  Pleas  are 
undoubtedly  wrong.  I  am  not  prepared  to  say  that 
they  are  wrong.     I  have  certainly  a  doubt  as  to  the 
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meaning  of  the  words  <^  at  such  meeting.''     My  brother  QueetCt  Sen^ 
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Bompas  says  that,  if  we  do  not  require  the  signature  to   ^__ 

be  made  at  the  meeting  at  which  the  proceedings  took        Milis 
place,  the  words  have  no  meaning.     It  seems  to  me  thatf       Bonctf, 
whatever  be  the  meaning  of  the  words,  you  have  the 
same  difficulty.   If  the  signature  may  be  made  at  a  distinct 
time,  you  must  suppose  that  the  words  do  not  confine 
in  this  respect:  and,  if  it  must  be  made  immediately 
upon  the  close  of  the  meeting,  you  still  must  interpret 
these  words  in  the  same  way.     It  has  been  argued  that 
our   previous   decision    in   Regina  v.    The  Mayor  of 
Evesham  (a)  is  inconsistent  with   the  decision  in  the 
Common  Pleas.     Perhaps,  in   absolute  strictness,  the 
two  are  not  quite  reconcileable.     And,  if  we  thought 
our  own  decision  the  better  of  the  two,  and  could  not 
make  the  two  consistent,  I  agree  that  we  ought  not  to 
give  way  from  false  delicacy.     But  it  is  to  be  recollected 
that,  on  an  application  for  a  mandamus,  many  points 
come  under  the  consideration  of  the  Court,  by  which 
they  regulate  the  exercise  of  their  discretion:    and, 
when  we  look  at  all  the  circumstances  of  Regina  v.  The 
Mayor  of  Eveiham{a\  we  find  that   the  objection  to 
granting  the  mandamus  was  not  exclusively  grounded  on 
the  fact  that  the  minutes  were  not  signed  at  the  meet- 
ing at  which  the  proceedings  took  place.     We  looked 
at  all  that  had  taken  place,  and,  upon  considering  all 
the  circumstances,  refused  the  mandamus.     It  seems 
to  me,  therefore,  that  we  may  consistently  adhere  tp 
the  decision  of  the  Common  Pleas,  and  that  we  ought 
to  do  so. 

Then  as  to  the  lesser  point,  the  sufficiency  of  the 
notice.  It  is  true  that  sect.  85,  which  authorises  the 
making  of  the  calls,  does  not  expressly  require  a  notice. 

(a)  SA.iE,  266. 
VOL.  III.   N.  8.  d  L 
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VoiufM  IIL    Still,  where  an  action  is  given  only  if  the  party  <'  shall 

neglect  or  refuse  to  pay,"  I  cannot  but  think  that  both 

MiLu  reason  and  justice  require  that  the  party  should  hate 
Bouos.  notice.  A  strong  case  was  put  by  my  brother  Mannings 
a  party  may  not  be  resident,  and,  without  notice,  may 
have  no  means  of  knowing  that  he  has  to  make  any 
payment.  Then  does  the  notice  which  has  been  given 
satisfy  the  requisites  of  sect,  109  ?  Is  it  signed  by  three 
trustees,  or  the  clerk  or  clerks  of  the  trustees  by  their 
order  ?  The  section  says  that,  if  the  trustees  do  not 
choose  to  sign,  they  may  order  their  clerk  or  clerks  to 
do  so.  It  is  not  in  the  nature  of  a  general  authority : 
the  clerk  is  substituted  specifically  for  the  trustees.  Now 
here  the  names  of  Osborne  and  Ward  are  written  by  the 
clerk  whom  these  gentlemen,  in  their  general  character 
of  attorneys,  employ.  That  is  an  attempt  to  substitute, 
for  a  deputy,  his  deputy.  Whether  what  has  taken 
place  as  to  the  three  calls  be  a  waiver  of  this  objection 
is  a  point  upon  which  I  feel  much  doubt;  but,  as  my 
Lord  and  my  brother  Williams  entertain  a  clear  opinion 
that  it  is  not,  my  doubt  ought  to  have  no  weight. 

As  to  the  form  of  action,  I  should  rather  have  thought 
case  the  more  proper  remedy.  That  however  is  unim- 
portant, on  two  grounds.  First,  the  legislature  may 
have  meant  to  give  a  pure  discretion,  without  reference 
to  the  particular  nature  of  the  agreement,  meaning  that 
a  party  who  agreed  either  to  give  or  lend  should  be 
liable  to  either  form  of  action,  without  restriction  to  one 
or  the  other  "  as  the  case  may  be."  The  words  of  the 
enactment  seem  to  be  used  without  much  reference  to  the 
case  which  may  arise.  But,  further,  though  I  do  not 
mean  to  say  that  the  objection,  if  valid,  is  one  which 
cannot  be  ground  of  nonsuit,  it  appears  that  my  brother 
Maule  has  not  reserved  leave  to  move  for  a  nonsuit 
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absolutely,  but  only  if  we  shall  think  the  case  to  be  open  QumCt  Btnck. 

184S 
to  a  nonsuit  under  these  circumstances.     Now  the  ob-  ' 

jection  is  on  the  record ;  so  that  it  is  not  necessary  to        Mtlmm 

decide  upon  it  on  motion  for  a  nonsuit  (a).  Boo«b. 

Rule  absolute  for  a  new  trial. 

The  second  trial  took  place  before  Coleridge  J.»  at  the 
Bristol  Summer  assizes,  1843.  The  points  which  arose, 
so  far  as  is  material  to  the  following  decision  (6),  were 
twa  The  plaintiiF  confined  his  evidence  to  the  three 
calls  first  mentioned,  ant^  p.  855.  As  to  those,  he 
proved  that  the  defendant  had  expressly  promised  to 
pay  them.  The  notice  of  the  calls  set  out  ant^,  p.  854., 
was  not  produced ;  but  a  notice  signed  <*  Osborne  and 
Ward  "  was  put  in  by  the  defendant ;  and  it  was  shown 
that  this  notice  was  written  by  a  clerk  whom  they  em- 
ployed in  their  character  of  attorneys ;  that  Mr.  Osborne 
managed  the  business  of  the  trust,  and  that  Mr.  Wa$'d 
was  not  in  the  habit  of  signing  notices  of  calls.  No  evi- 
dence was  given  of  an  express  order  by  the  trustees  to 
give  the  notice,  though  the  book  of  proceedings  was 
produced  for  other  parts  of  the  case.  The  learned 
Judge  told  the  jury  that  a  signature  of  the  notice  by  one  ^ 

clerk  to  the  trustees,  in  the  name  of  both,  was  valid ; 
and  that  they  might  infer  a  due  notice,  and  an  order  by 
the  trustees  to  give  such  notice,  as  to  the  three  calls, 
firom  the  fact  of  the  promise.  Verdict  for  the  plaintiff, 
for  the  amount  of  the  three  calls. 

In  Michaelmas  term  1843,  Bompas  Seijt.  obtained  a 
rule  for  a  new  trial  on  the  ground  of  misdirection,  or 
for  arresting  judgment,  because  the  declaration  did  not 

(a)  Wightman  J.  was  absent. 

(6)  It  was  proposed  to  raise  questions  on  other  pointa  by  a  bUl  ^  ^ol-- 
ceptioDs. 
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Volume  III.     aver  that  the  trustees  had  ordered  notice  to  be  given  of 
^        *"'      the  calls.     In  the  following  Trinity  term  (a). 

Miles 

T. 

BoooB.  Butt  and  Carraw  shewed  cause.    The  promise  is  good 

evidence  that  all  was  done  which  was  necessary  to  create 
a  liability:  and  that  is  not  met  by  proof  of  an  irregular 
notice  having  been  given  as  to  one  of  Che  calls ;  for  such 
a  notice  is  quite  consistent  with  the  giving  of  a  r^ular 
notice  also.  In  Gibbon  v.  Cqggon  {b)  a  promise  by  the 
drawer  of  a  foreign  bill  to  pay  it  was  considered  evi* 
dence  of  protest  and  dishonour.  So  in  Orxutm  v. 
Worthen  (c)  a  promise  by  the  maker  of  a  promissory  note 
to  pay  it  was  held  to  be  proof  of  presentment.  Sup- 
posing only  one  clerk  to  have  signed,  that  is  suflBcient, 
as  the  two  fill  a  joint  oflBce.  Nor  is  a  formal  order 
to  give  such  notice  requisite  at  all :  it  may  be  implied 
from  the  general  duty  of  the  clerk  of  the  trustees  to  take 
the  necessary  steps  which  would  follow  upon  the  making 
of  the  calls.  In  Taylor  v.  Clemson  {d)  it  was  considered 
that  a  payment  might  be  made  from  the  funds  of  a  com- 
pany without  a  formal  order,  where  such  payment  was 
in  the  regular  course  of  business. 

As  to  the  motion  in  arrest  of  judgment,  all  that  is 
necessary  is  that  the  defendant  should  appear  to  have 
had  due  notice  of  the  calls.  Afler  verdict  at  least,  it 
must  be  assumed  that,  if  an  order  to  give  the  notice 
was  necessary,  that  was  proved  by  proving  the  due 
notice  which  is  averred. 

Manning  Serjt.,  contra.  By  sect.  11,  all  orders  must 
be  entered  in  the  book ;  the  book  is  made  evidence  of 
the  orders ;  and,  that  being  so,  it  is  the  proper  evidence. 

(a)  May  SSd,  1844.  (6)  2  Campb,  188. 

(c)  5M.i^W.  5.  (ji)  8  Q.  B.  978.  1008» 
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Even  if  an  order  by  parol  could  be  made,  it  ought  to  be  ^*Jf*«**  ^^' 
entered  in  the  book.  Further,  the  notice  was  not 
proved.  The  promise  may  have  been  made  in  igno- 
rance of  the  fact  that  notice  was  given  without  order 
from  the  trustees,  or  that  it  was  improperly  signed.  It 
shows  at  most  only  that  some  notice,  good  or  bad,  was 
given.  Sect  109  is  precise  in  confining  notices  to  two 
only  methods;  the  evidence  ought  to  shew  which  was 
pursued.  Taylor  v.  Clemson  (a)  is  now  under  the  con- 
sideration of  the  House  of  Lords  on  a  writ  of  error. 
Here,  too,  the  declaration  states  what  sort  of  notice  was 
given ;  and  that  should  be  proved.  ^Coleridge  J.  Sup- 
pose the  allegation  had  been  only  that  due  notice  was 
given.]  That  might  have  been  ^ood,  except  on  special 
demurrer;  but  here  the  allegation  which  follows  cannot 
be  rejected.  The  declaration  states  the  notice  to  have 
been  signed  by  the  clerks  :  it  may  have  been  signed  by 
one  clerk.  {Coleridge  J.  Would  not  that  satisfy  sect. 
109?  And  could  the  clerks  dissent  ?  Would  not  notice 
by  one  be  notice  by  both  ?     The  two  fill  one  office.] 

Next,  it  should  appear,  on  the  record,  that  every 
material  step  has  been  properly  taken.  A  notice,  not 
authorised  by  the  trustees,  could  not  create  a  liability. 

Lord  Denman  C.  J.  As  to  the  motion  in  arrest  of 
judgment,  it  seems  to  me  that  the  statement  in  the  de- 
claration is  sufficient.  The  order  to  pay  is  alleged  to 
have  been  made  by  the  trustees  ;  and  it  is  alleged  that 
notice  of  such  order  was  given  to  the  defendant. 
\  Then,  as  to  the  proof  of  due  notice,  the  defendant 
seems  to  me  to  have  furnished  it  against  himself,  by 
promising  to  make  the  payments.     U  is  s^id  that  he 

(o)  2  Q.  ^.978. 
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Voiume  IIL     might  not  have  known  the  facts ;  but  against  a  par^ 

L'o^^'J      ^,|jQ  makes  a  promise  it  may  be  assumed  that  he  has 

M»«         knowledge  of  such  facts  as  give  validity  to  the  promise* 

.9oo«ii.        It  is  objected  that  the  book  ought  to  be  produced 

shewing  such  an  order  ;*  but  the  order  might  be  given 

without  a  formal  entry  in  writing ;  and  sect.  1 1    does 

not  make  the  book  the  only  evidence.     Then,  as  to  the 

signature  of  the  notice,  I  think  there  was  sufficient  evi« 

dence  of  a  due  signature.     The  plaintiff  says,  *^  I  charge 

the  defendant  with  having  received  a  notice  duly  signed: 

he  might  have  received  other  notices  unduly  signed : 

but,  as  he  has  promised,  I  call  on  the  jury  to  infer  that 

he  must  have  received  a  good  notice."     In  that  I  can 

see  nothing  irrational. 

Patteson  J.  I  think  the  objection,  that  the  record 
wants  an  averment  of  the  notice  having  been  given  by 
order  of  the  trustees,  could  not  prevail  upon  demurrer. 
I  am  clearly  of  opinion  that  it  cannot  prevail  after  ver- 
dict. The  declaration  states  the  calls  to  have  been 
made  by  order  of  the  trustees,  and  notice  of  those  calls 
to  have  been  given  to  the  defendant. 

As  to  the  evidence,  I  agree  with  my  Lord  that  sect.  1 1 
does  not  enact  that  no  evidence  shall  be  given  of  the 
orders  except  by  the  contents  of  the  book.  And, 
lastly,  I  think  the  promise  was  sufficient  to  raise  a  pre* 
sumption  of  due  notice  having  been  given.  It  is  ar- 
gued that  the  promise  only  shows  some  notice  given, 
but  not  that  it  was  due  notice,  as  the  declaration  avers. 
That  is  a  distinction  which  I  never  heard  taken  before. 

Williams  and  Coleridge  J.  concurred. 

Rule  discharged  (a). 

(a)  8m  tilt  not  cue. 
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QiM»fi*«  Btnckm 
[1848.] 


The  following  case  was  decided  in  MichaelmcLS  vaca- 
tion, 1848. 

The  West  London  KaUway  Company  against  ^^^^^SJssth. 
Bernard.  i84s.] 

T^EBT  against  defendant  as  a  subscriber  to  a  certain  fl^f*^^ 
undertaking  for  making  and  maintaining  a  railway  ^'  i««'«) »«-  ' 

,  corporating  a 

to   be   called    The   Birmingham^   Bristol  and   Thames  railway  com- 
.  _,  .  ^        11       T>i       p*"y»  >^  ^"^ 

Junction  Railway  (a).     The  action  was  for  calls.     Plea  enacted  that 

7.  That  no  such  calls  or  call  as  in  the  declaration  men-  oAu'meetiD^ 

tioned  were  or  was  ever  made  in  manner  and  form  &c. :  Lny*sbo™ld  be 

conclusion  to  the  country.     Issue  thereon.  booiTand  * 

On  the  trial,  before  Lord  Abinger  C.  B.,  at  the  Surrey  "  wi^*  h 

^  '  -^    the  chairman^ 

assizes,  July  1842,  it  appeared  that  the   company  (a)  twh  respective 

fneetinjft ; " 

was  incorporated  by  stat.  6&7  fV.4.  c.  Ixxix.,  local  and  and  that  the 
personal,  public,  "  for  making  a  railway  from  the  basin  emenwiTiS'  ^ 
of  the  Kensington  Canal  at  Kensington  to  join  the  Lon-  Sf  deemed 
don  and  Birmingham  and  Great  Western  Railways  at  or  ^JJf^"^';^*^^ 
near  Holsden  Green  in  the  county  of  Middlesex,  and  to  ^^'^^^"'^ 

^  dence,  Ac 

be  called"  8tc.      By  that  statute,  sect.  118,  it  is  en-      Held,  that 

the  chairman 

acted  "  That  the  orders  and  proceedings  of  all  meet-  who  presided 
ings,  as  well  general  as  special,  of  the  said  company,  ceedings  took 
and  of  the  said  directors  and  committees  respectively,  Sgn^uc'^  entry 
shall  be  entered  in  some  book  or  books  to  be  provided  mectinc:"' 
and  kept  for  that  purpose,  and  shall  be  signed  by  the      R^o^u^'om 

^  ^      ^        ^  o  J  ofameeungon 

chairman  of  such  respective  meetings ;  and  such  orders  -^w^^**  i«th, 

°  being  entered 

in  the  book, 
were  subscribed  at  the  next  meeting  as  follows.     '*  Confirmed,  24th  Augutt,  1S36.      If,  (7." 
XT.  G.  was  chairman  of  both  meetings.     Held,  a  good  signature  of  the  proceedings  of 
August  18th. 

(a)  The  undertakers  were  afterwards  called  the  Wea  Lotuhn  MaHwa^ 
Company, 
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Chief  Baron  received  the  evidence,  but  reserved  leave  Qu^en^t  Bench. 

to  move  to  enter  a  nonsuit  on  another  point :  and  the 

plaintiffs  had  a  verdict.  WE^L^Minyft 

In  Michaelmas  term,  1842,  ChanneU  Serjt.  obtained  a       q^^^I^ 
nisi  for  a  nonsuit  on  the  point  reserveti  (a) ;  or  for  a  ''^ 

new  trial  on  account  of  the  improper  reception  of  the 
above  evidence. 


Thesiger  and  E.  James  now  shewed  cause.  The 
Southampton  Dock  Compaty  v.  Richards  {b)  decides  this 
point.  The  words  of  the  local  act  there  ("  shall  be 
signed  by  the  chairman  at  each  respective  meeting") 
were  less  favourable  to  the  validity  of  the  minute  than 
the  words  used  here.  In  The  London  and  Brighton 
Jtailway  Company  v.  Fairclongh  (c),  where  the  local  act 
required  the  minutes  of  meetings  to  be  signed  '^by  the 
chairman  of  such  respective  meetings,"  and  the  signature 
was  added  as  in  the  present  case,  the  first  cited  decision 
was  admitted  to  be  conclusive.  In  n  later  case  in  this 
Court,  Miles  v.  Bough  {d)^  JRegina  v.  The  Mayor  of  Eve- 
sham{e)  was  cited  as  conflicting  with  the  first  of  these  au- 
thorities, but  the  decision  was  in  accordance  with  them ; 
and  Regina  v.  The  Mayor  of  Evesham  (e)  was  in  fact  a 
very  different  case.  There  a  drafl  of  the  minutes  had 
been  made,  and  taken  away  from  the  place  of  meeting, 
and  a  copy  only  returned.     [Lord  Denman  C.  J.  There 

(a)  This  was  ultimately  decided  on  the  authoritj-of  the  last  ruling 
(pp.  638-^640),  in  The  London  Grand  Junction  BaUway  Company  ▼. 
Freeman^  8  Man,  ^  G,  606,  which,  as  to  the  point  in  question,  was 
held  not  materially  distinguishable  from  the  present  case.  No  further 
notice  of  this  point  is  deemed  necessary. 

(Jb)  1  Man.  i  G.  448.  (c)  2  Man.  i  G.  674. 

(d)  Antd,  p.  845.  («)  ^  J.i  E,  266. 
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causci  otherwise,  if  a  different  cbairman  presides  at  the  Quan'M  Beru^ 

next,  they  may  go  for  nothing.     But  we  must  abide  by      ^  . 

the  decided  case.]     This  goes  farther.     The  party  here  ^     '^ 

signs,  not  as  the  chairman  of  the  former  meeting,  but       Bailway 

^  Corapuiy 

as  chairman  of  a  subsequent  one  who  by  their  resolu-  ▼< 

tion  confirm  it;  and  he  does  not  sign  the  former 
resolutions  any  otherwise  than  by  subscribing  the  reso- 
lution to  confirm ;  which  is,  in  fact,  no  signing  of  the 
previous  minute.  In  the  cases  referred  to,  where  signa- 
ture at  a  subsequent  meeting  has  been  held  sufficient, 
the  objection  was  raised  by  extrinsic  evidence,  the 
minute  on  the  face  of  it  shewing  no  irregularity.  Here 
the  document  does  not  even  purport  to  be  signed  con- 
formably with  the  statute.  (A  third  point  was  discussed ; 
but  the  Court  thought  it  had  not  been  sufficiently  raised 
at  the  trial,  and  therefore  gave  no  judgment  on  it). 

Lord  Denman  C.  J.  The  Southampton  Dock  Company 
V.  Richards  (a)  is  now  admitted  to  be  the  ruling  case 
on  this  subject.  The  minutes  of  August  18th  might 
therefore  be  signed  by  the  chairman  of  that  day's  meet- 
ing on  August  24>th.  The  words  ^<  confirmed,  24lh 
August "  cannot  do  away  with  the  signature  of  the  chair^ 
man^  which  is  subscribed,  and  is  all  that  the  statute 
requires. 

Patteson  J.  It  is  contended  that  the  signature  fol- 
lowing the  words  "  confirmed,  24th  August "  is  only  a 
signature  of  the  confirmation,  not  of  the  minute  itself. 
If  so,  this  book  has  not  a  signed  minute  from  beginning 
to  end.     But  there  is  nothing  in  the  objection,  the  sig- 

(a)  1  Man,  j^  a  448. 
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Winmore  WUsotty  of  the  one  part,  and  Henry  Dresser^  QueeiCs  Bench. 

1842« 
general  manager  and  public  officer  of  the   Yorkshire  * 


District  Bank,  of  the  other  part,  it  was   recited  that  InJ«Matt«rot 

*^       '  Marshall 

divers  disputes  between  the  assignees  and  the  bank,  •»<*  Duuift.ii 
relating  to  the  several  accounts,  transactions  and  deal- 
ings between  the  bankrupt  and  the  bank  and  other 
persons,  had  been  amicably  adjusted,  as  far  as  re- 
spected the  parties  to  the  agreement,  save  and  except 
one  relating  to  a  certain  transaction  or  dealing  for 
a  large  quantity  of  yarn,  delivered  by  the  said  T.  W. 
Wilson  to  Edward  Parker^  for  which  five  bills  of  ex- 
change, for  1000/.  each,  were  drawn  by  the  bankrupt 
upon,  and  accepted  by,  E.  Parker :  and,  as  to  the  na- 
ture and  circumstances  of,  and  attending,  such  trans- 
action or  dealing  and  bills,  it  was  agreed  that  the 
same,  and  all  matters  in  question  touching  and  con- 
cerning or  in  anywise  relating  thereto,  should  be  re- 
ferred to  two  arbitrators,  with  power  to  appoint  an 
umpire. 

The  agreement  was  set  out  in  the  affidavit  upon 
which  the  rule  hereinafter  mentioned  was  obtained ;  and 
it  was  further  stated  that  the  arbitrators  appointed  an 
umpire,  and  a  meeting  was  held  before  the  arbitrators 
and  umpire,  which  was  attended  by  the  attorneys  re- 
spectively of  the  assignees  and  the  bank,  when  evi- 
dence was  produced,  on  behalf  of  the  assignees,  that 
the  bills  were  given  by  Wilson  to  the  bank  under  cir- 
cumstances which  were  set  forth  in  the  affidavit  for 
the  purpose  of  shewing  that  the  bank  was  not  entitled 
to  retain  tlie  bills.  The  affidavit  further  stated  that, 
at  the  hearing,  it  was  understood  and  believed  that 
the  bank  had  received  the  whole  amount  of  the  bills 
from  the  acceptor;  that>  therefore^  no  evidence  was 
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VohuM  III.    offered  on  behalf  of  the  assignees  on  that  head ;  that 

ia42 
\ such  assumption  was  not  denied,  nor  any  eTidence 

iBtiM  Matter  of  offered  to  the  contrary,  on  behalf  of  tb^  bank;  and 

and  Dmkmbb.    that  it  was  insbted,  on  behalf  of  the  assignees,  that  tiie 

bank  were  bound  to  pay  the  assignees  the  whole  amouit 

with  interest. 

That  the  umpire  afterwards  made  his  award,  where- 
by  he  *^did  award,  adjudge  and  determine:  That 
the  said  several  bills  of  exchange,  amounting  to  the 
said  sum  of  5000/^  and  all  the  moneys  thereby  re- 
spectively secured,  were  the  right,  title  and  property 
of  the  said  Henry  Cooper  Mtnrshallj^*  &c^  '*  as  such  as- 
signees as  aforesaid  ;  and  that  the  said  bills  and  monej^ 
and  all  proceeds  thereof,  should  be  forthwith  delivered 
and  paid  to  the  said  Henry  Cooper  Marshall^*'  &c.,  **  ac- 
cordingly ;  and  that,  in  case  the  said  banking  compaoj, 
or  any  person  or  persons  on  their  behalf,  and  for  their 
use  and  account,  should  have  received  the  whole  or  anj 
part  of  the  money  secured  and  mentioned  in  the  said 
respective  bills  of  exchange,  or  any  of  them,  the  said 
banking  company  should  pay,  or  cause  to  be  paid,  to  the 
said  Henry  Cooper  Mars/iall^*'  &c.,  "  as  such  assignees," 
^Mnterest  on  the  said  respective  moneys  at  and  after 
the  rate  of  S/.  per  centum  per  annum,  to  be  computed 
from  the  respective  times  when  such  moneys  should  or 
might  have  been  received  by  or  on  the  behalf  or  for 
the  use  of  the  said  banking  company,  and  until  the 
actual  payment  thereof  to  the  said  assignees." 

The  affidavit  stated  that  it  was  now  alleged  by  the 
bank  that  they  had  received  no  part  of  the  money  on 
the  bills:  but  the  deponent  said  (liat,  if  the  bank  had 
used  due  diligence,  the  whole  might  have  been  received 
from  the  acceptor;  and  he  believed  the  bank  had  re- 
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oAyed  m,  large  amount     That  the  acceptor  was  now  Qui^^i  Bench. 

wholly  unable  to  pay ;  and  that,  by  reason  of  the  bank  ' 

wrongfully  withholding  the  bills,  the  same  had  become  ^"m^^*^^ 
of  little  or  no  value,  and  the  money  was  likely  to  be   •nd  Dantim. 
lost  to  the  bankrupt's  estate. 

W.  H.  Watson,  on  behalf  of  the  assignees,  obtained 
a  rule,  in  last  term,  for  setting  aside  the  award,  on  the 
grounds,  *^  that  the  said  award  is  uncertain,  and  not 
final,  in  not  finding  how  much  has  been  received  by  the 
said  banking  company  on  the  bills  mentioned  in  the  said 
award,  and  whether  the  said  bills  mentioned  in  the  said 
award  are  paid  in  all  or  in  part;  and  the  arbitrator 
ought  to  have  awarded  a  specific  sum  for  damages  for 
the  detention  of  the  said  bills ;  and  that  the  umpire 
has  not  determined  all  matters  submitted  to  him,  viz., 
in  not  finding  any  damages  or  amount  payable  to  the 
assignees  in  respect  of  the  said  bills,  or  the  detention 
thereof." 

The  afiidavits  in  answer  denied  some  of  the  state- 
ments on  the  other  side,  as  to  the  evidence  given  of  the 
circumstances  under  which  the  bills  were  received,  and 
also  denied  that  it  was  understood,  believed  or  stated  that 
any  money  had  been  received  for  the  bills ;  and  alleged 
that  it  was  stated,  on  behalf  of  the  bank,  and  was  the 
fact,  that  nothing  had  been  received ;  but  that  it  was 
contended,  on  behalf  of  the  assignees,  that,  although  the 
bank  might  not  have  received  any  thing,  it  was  bound 
to  pay  the  whole.  That  the  bank  **  was  not  charged, 
on  the  hearing  of  the  said  arbitration,  with  having  re- 
ceived any  money  on  account  of  the  said  bills ;  nor  was 
it  ever  understood  or  suggested,  at  the  hearing  before 
the  said  arbitrators  and  umpire  or  any  of  them,  nor  was 
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n  that  the  arbitrator  had  the  matter 
before  him ;  and  that  is  a  question  which  can  be  deter- 


upon  the  assumption  that  the  arbitrator  had  the  matter  ^^^''  ■?^* 


mined  only  upon  affidavit,  unless  the  submbsion  ex^  Maeihau;. 
pressly  include  the  matter,  which  will  not  be  pretended.  ""^  D»o$i»^. 
The  question  is,  whether  the  arbitrator  had  power  to 
enter  upon  the  enquiry  at  all  (a).  Now  here,  if  the 
arbitrator  had  found  the  fact  that  the  bank  had  received 
the  proceeds  of  the  bills,  and  if  he  had  ordered  such  pro- 
ceeds to  be  paid  over  to  the  assignees,  the  bank,  on  the 
one  hand,  might  have  refused  performance  of  so  much  of 
the  award,  and,  on  the  other  hand,  the  award  could  not 
have  been  set  aside  in  toto,  but  would  merely  have  been 
bad  as  to  the  part  relating  to  the  proceeds,  for  excess  of 
jurisdiction.  IColeridge  J.  That  is,  unless  the  disputed 
part  of  the  award  be  inseparably  mixed  up  with  the 
part  relating  to  that  which  is  within  the  arbitrator's 
jurisdiction  (6).]  That  is  not  the  case  here :  the  ques- 
tion, who  is  entitled  to  the  bills,  is  perfectly  distinct 
from  the  question  what  use  has  been  made  of  them  by 
the  party  not  entitled.  The  latter  might  have  been 
made  a  matter  in  difference,  but  was  not.  [Lord  Z)m« 
man  C.  J.  Two  cases  rather  appear  to  favour  your 
view ;  Aitchison  v.  Cargey  (c)  and  Manser  v.  Heaver  (d).] 
As  to  the  damages,  the  silence  of  the  arbitrator  is 
equivalent  to  a  finding  that  there  are  none ;  Dunn  v. 
}Varne}'s{e). 

R.  V.  Richards  (with  whom  was  W.  H.  Watson\  con- 
tra.    All  matters  relating  to  the  bills  have  been  referred 

(a)  See  Hegina  v.  Bolton^  I  Q.  B,  66. 
{b)  See  T<mlin  v.  The  Maijor  of  Fordwich,  5  A.  ^-  R,  147. 
(r)  13  Price,  C39,  and  2  Bing.  199.  (In  error).     S.  C,  in  B.R,^  Cargey 
▼.  Aitchiwftf  2  B,  4^  C.  170. :  see  judgment  o£  Best  J. 
(c/)  ^B.^AiL  295.  (e)  9  Af .  «•  W.  293. 
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Edwabds  against  Sir  Heney  Edwabd  Bunbubt,  iwidoy, 

Baronet.  November  2Sd. 


nPHE  Assistant  Commissioner  appointed,  under  Stat.  Onabemriag 
6  Sc  7  Wi  4f.  c.  71.  ("for  the  G>mmutation  of  jiguiu  Uibe*" 
Tithes  in  England  and  Wales"),  to  ascertain  and  award  ^^Tn'^**^ 
the  total  sums  to  be  paid  by  way  of  rent  charge  instead  JI^^j°o^" 
of  the  tithes  of  the  parish  of  Mildenhallj  Suffolk^  made  ^"^"^^*^*^"* 
his  award,  December  SOth,  1841,  part  of  which  was  as  understate* 

-,,  ^  7fr.4.  C.7U 

lOllOWS.  a  landowner 

"  And,  whereas,  in  the  course  of  the  proceedings  had  of  B.,  an 
and  taken  for  the  commutation  of  the  said  tithes,  a  ©w^i^to 
question  has  arisen  between  Sir  Henry  Edward  Bunbury  ^f^^^fj^ 
of  Great  Barton  in  the  said  county  of  Suffolk^  baronet,  J^'^^^fg^Jf^ 
and    George   Hennington   Harris**   &c.,    "and   others,  ^^'   The 

^  ^  assistant  com- 

owners  of  certain  lands  comprising  a  certain  district  mis&ionerde- 

11    J    «  -r,  ...  .         .  ^^^^  *hal  B. 

calied  Burnt  Fen,  contammg  by  estimation  SOOO  acres  was  owner  of 
or  thereabouts,  situate"  &c.,  "touching  the  right  of  the  as^wior7en^ 
said  Sir  Henry  Edward  Bunbury  to  the  great  or  rectorial  ^' ^  ^^^  ® 
tithes  arising  and  growing  from  and  upon  the  said  lands  ^^*^l^^  Jjjjj* 
within  the  said  district  called  Burnt  Fen,  the  said  Sir  "*"«  "n***"" 

sect.  46f  the 

Henry  Edward  Bunbury  alle^rinir  that  he  is  seised  in  landowner 

•^  J'  ©     B  could  not  deny 

fee  and  owner  or  proprietor  of  the  impropriate  rectory  that  the  lands 
and  parsonage  of  Mildenhall,  and  in  particular  of  the  the  payment  of 
great  or  rectorial  tithes  of  the  above  mentioned  lands  thepurpowof 
within  the  said  district  called  Burnt  Fen,  and  that  he  is  "'^g^^n^^f 
as  such  rector  or  otherwise  well  entitled  to  all  the  said  title  as  between 

B.  and  a  third 

tithes:**  the  award  then  stated  a  denial  of  these  alle-  P^^y. 
gations  by  the  opposing  parties,  and  assertion  by  them 
that  all  their  lands  in  the  district  are  exempt  from 
Sm  2 
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Vidutits  III,    great  or  rectorial  tithes  by  prescription  or  otherwise; 
' in  support  of  which  they  had  produced  evidence.     And 


Edwards  \^  afterwards  proceeded :  "  I  do  further  decide  and 
BuHBo&r.  determine  that  the  said  Sir  Heivry  Ed-mard  Btmbtay  is 
owner  of  the  impropriate  rectory  of  MildcnAall^  and 
that  he  is,  as  such  rector  or  otherwise,  well  entitled  to 
all  the  great  tithes  arising  from  all  the  said  lands  of  the 
said  parish  belonging  to  the  said  George  Hennington 
Harris  and  others,  and  being  part  of  tiie  said  district 
called  Burnt  Fen,^  &c.,  ^^  and  the  said  claim  of  exemp- 
tion so  made  as  aforesaid  in  respect  of  all  the  said 
lands,  part  of  Burnt  Fen^^  &&,  ^^hath  no  foundation  in 
fact,  and  is  altogether  void  and  invalid." 

Frederick  Edwards^  the  plaintiff  in  this  cause,  con* 
sidering  himself  aggrieved  by  the  award,  a  feigned  issue 
was  prepared  on  his  behalf  (under  stat.  6  &  7  W*4f. 
c.  71.  5.  46.  («)),   and  delivered  to  the  agent  of  Sir 

(a)  Sut.  6  St  7  jr.  4.  c  71.  t,  45.  enacts:  <«That  if  any  suit  ihsll 
be  pending  touching  the  right  to  any  tithes,  or  if  there  sba]l  be  aoj 
question  as  to  the  existence  of  any  modus  or  composition  real,  or  pre- 
scri])tivc  or  customary  payment,  or  any  claim  of  exemption  from  or  noo- 
liability  under  any  circumstances  to  the  payment  of  any  tithes  in  respect 
of  any  lands  or  any  kind  of  produce,  or  touching  the  situaiioo  or 
boundary  of  any  lands,  or  if  any  difference  shall  arise  irhereby  the 
making  of  any  such  award  by  tlie  commissioners  or  assistant  commissioner 
shall  be  hindered,  it  shall  be  lawful  for  the  commissioners  or  a&sistsnt 
commissioner  to  appoint  a  time  and  place  in  or  near  the  parish  for  beariog 
and  determining  the  same ;  and  the  decision  of  the  commissioners  or 
assistant  commissioner  shall  be  final  and  conclusive  on  all  persons,  subject 
to  the  provisions  hereinafter  contained.** 

Sect  46,  so  far  as  it  is  material  to  this  case,  is  as  follows :  **  Provided 
always,  and  be  it  enacted,  that  any  person  claiming  to  be  interested  in 
any  lands  or  in  the  titlies  thereof  who  shall  be  dissatisfied  with  any  such 
decision  of  the  commissioners  or  assistant  commissioner  may,  if  the 
yearly  value  of  the  payment  to  be  made  or  withholden  according  to  such 
decision  shall  exceed  the  sum  of  1^0/.,  cause  an  action  to  be  brought  in 
any  his  Majesty's  Courts  of  Law  at  JFcstminsler  against  the  person  is 
whose  favour  such  decision  shall  have  been  made,  within  three  calendar 
months  next  ofVcr  such  decision  shall  have  been  notified  in  writingi  in  such 
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Henry  Edward  Bunbtay.     The  issue  stated  the  question  Q«^^*«  Bench. 

in  dispute  as  follows :  **  For  that  whereas  heretofore,  to  ^ 

wit"  &c.,  "a  certain  question  arose  between  the  plaintiff 
and  defendant  whether  the  lands  of  the  said  plaintiff,  situate 
in  the  Burnt  Fen^  in  the  parish  of  Mildenhallf  were,  to 
wit  then,  subject  to  the  payment  of  all  or  any  manner 
of  tithe  to  the  said  defendant :  and  thereupon  the  said 
defendant  asserted  and  affirmed  that  the  said  lands  of 
the  said  plaintiff  were,  to  wit  then,  subject  to  the  pay- 
ment of  tithe,  to  wit  great  tithe,  to  the  said  defendant, 
which  the  said  plaintiff,  to  wit  then,  denied,  and  asserted 
that  the  said  lands  of  the  said  plaintiff  were  not  then 
subject  to  the  payment  of  such  tithe  to  the  said  defend- 
ant," The  parties  not  agreeing  on  the  form  of  the 
issue,  an  application  was  made  to  Williams  J.  at  chambers 
for  the  purpose  of  having  it  settled;  and  the  learned 
Judge   referred  the  case  to  the  full  Court.     In  this 


manner  as  the  commissioners  or  assistant  commissioner  shaU  direct,  to 
the  parties  interested  therein  or  to  their  known  agents,  in  which  action 
the  plaintiff  shaU  deliver  a  feigned  issue,  whereby  such  disputed  right 
may  be  tried,  and  shall  proceed  to  a  trial  at  law  of  such  issua*'  *<  And 
every  defendant  in  any  such  action  shall  enter  an  appearance  thereto,  and 
accept  such  issue ;  but  in  case  the  parties  shall  differ  as  to  the  form  of  such 
issue,  or  in  case  the  defendant  shall  fail  to  enter  such  appearance  or  accept 
such  issue,  then  tlie  same  shall  be  settled  under  the  direction  of  the  Court 
in  which  tlie  action  shall  be  brought,  or  by  any  judge  of  his  Majesty's 
Courts  of  Law  at  Wettminster^  and  the  plaintiff  may  proceed  thereon  in 
like  manner  as  if  the  defendant  had  appeared  and  accepted  such  issue ;  and 
the  parties  in  such  action  shall  produce  to  each  other  and  their  respective 
attomies  or  counsel,  at  such  time  and  place  as  any  judge  may  order 
before  trial,  and  also  to  the  Court  and  jury  upon  the  trial  of  any  such 
issue,  all  books,  deeds,  papers,  and  writings,  terriers,  maps,  plans,  and 
surveys  relating  to  the  matters  in  issue  in  their  respective  custody  or 
power;**  and  the  verdict  in  such  action,  or  the  judgment  of  the  Court  on 
a  special  case  (to  which  the  verdict  may  be  made  subject),  **  shall  be  final 
and  binding  upon  all  partiea  **  to  such  action,  unless  the  Court  order  a 
new  trial. 
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teriD}  Paget  obtained  a  rule  calliDg  on  the  defendant 
to  shew  cause  why  he  should  not  accept  the  draft  of 
feigned  issue  in  the  form  prepared  by  the  plaintiff. 

B.  Andrewsj  with  whom  was  Worlledge^  now  shewed 
cause.  The  first  objection  to  this  issue  is,  that  it  raises 
a  question  of  titlcf  which  was  not  a  proper  subject  matter 
of  inquiry  before  the  assistant  commissioner,  and  tbere^ 
fore  could  not  be  the  subject  of  an  issue  under  sect,  46. 
The  Court  has  already  decided  this  last  point  in  Eagle 
y.  The  Dean  and  Chapter  of  Ely  (a) ;  and  their  ruling 
was  acted  upon  by  tlie  Court  of  Ej^chequer  in  Birch  ?• 
Barker  (b).  The  purpose  of  the  statute  is  to  convert 
tithe  into  rent  charge:   the  question  material  to  that 


(a)  In  B.  R,,  Hilary  term,  1843.  Not  rtported.  In  this 
of  two  feigned  issues,  which  it  was  proposed  to  tender,  would  have  raited 
the  question  whether  the  defendants  were  entitled  to  take  the  tithes  of 
corn,  grain,  &c.  Andrews,  in  the  argument  above  reported,  said  that 
the  Court,  after  hearing  counsel  on  both  sides,  ultimately  decided  that  as 
issue  in  that  form  could  not  be  allowed,  the  only  question  being  whether 
or  not  the  lands  were  exempt  from  the  payment  of  tithes  to  any  person ; 
and  that  it  was  referred  to  one  of  the  learned  Judges  present  to  settle 
terms  of  an  issue,  which  his  lordship  did  by  altering  the  form  so  as  to  put 
in  issue  the  exemption  only.  Byles,  during  the  same  argument,  said  that 
the  case  came  on  late  on  one  of  the  last  days  of  the  term,  and  that,  although 
doubt  was  expressed  on  the  Bench  as  to  the  propriety  of  an  issue  bringing 
title  in  question,  no  decision  was  given  on  tlie  point.  Lord  Dniman  C*  J. 
expressed  his  opinion  that  the  point  was  not  decided  on  that  occuioii. 
A  rule  appears  to  have  been  made  in  the  cause,  on  January  S9th,  that 
the  issue  should  be  whether  the  lands  situate  in  LakenMetUh  Fen,  &Ci 
were  and  are  in  the  whole,  or  whether  any  part  &c.  was  and  is,  exempt 
from  the  payment  of  all  or  any  manner  of  tithes ;  and  that  the  remainder 
of  the  rule  nisi  (January  S2d,  1 842,  for  tendering  issues  as  first  above 
stated)  should  be  discharged. 

(b)  Exchequer,  Hiiary  term,  1841.  Not  reported.  AndrefM  stated 
that,  in  this  case,  the  plaintiff  tendered  two  issues,  one  of  which  brought 
in  question  the  rector's  title  to  tithes ;  and  that  the  Court  of  Exchc^iir 
held  that  the  title  could  not  coma  in  question  before  the  assistant  i 
sioner  or  upon  the  issue.     Bylet  denied  that  this  had  been  decided. 
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object  is  not  title  but  amount     (The  Court  then  called  ^«««»'«  -»"«*• 

upon  counsel  in  support  of  the  rule).  1^ 

Edwabm 
▼. 
KeUyj  Byles  and  Paget j  conXxk.     This  point  has  never      BwimyET, 

yet  been  decided.  The  plaintiff's  case  is,  that  his  lands 
in  Burnt  Fen  pay  tithe  to  no  one ;  or,  if  to  any  one,  not 
to  the  defendant.  The  recital  in  the  award  shews  that 
both  these  questions  were  dealt  with  by  the  assistant 
commissioner.  [Lord  Denman  C.  J.  He  may  have 
awarded  what  he  had  no  authority  to  award.  I  do  not  * 
know  that  the  commissioners  have  power  to  try  a  quare 
impedit]  If  the  commissioner  found  a  person  actually 
in  perception  of  the  tithe,  it  might  not  be  proper  for 
him  to  inquire  into  the  title ;  but,  if  conflicting  claims 
are  alleged  on  behalf  of  several  persons,  he  must  inquire^ 
since  he  must  state  in  his  award  who  has  the  tithe. 
A  dispute  on  this  point  is  within  the  words  of  sect.  45, 
*•  any  difference,"  "  whereby  the  making  of  any  such 
award"  <^ shall  be  hindered."  The  apportionment  of 
rent  charge,  which  is  to  be  made,  under  sect.  54,  accord- 
ing *^  to  the  average  titheable  produce  and  productive 
quality"  of  the  lands,  and  which  is  founded  on  the 
award,  must,  by  sect.  55^  state,  not  only  '*  the  amount 
charged  upon  the  said  several  lands,"  but  ^*  to  whom 
and  in  what  right  the  same  shall  be  respectively  payable." 
The  interpretation  clause,  sect.  12,  says  that,  *'  in  the 
construction  and  for  the  purposes  of  this  act,"  ^' '  land 
owner '  or  *  tithe  owner ' "  *^  shall  mean  and  include 
every'person  who  shall  be  in  the  actual  possession  or 
receipt  of  the  rents  or  profits  of  any  lands  or  tithes " 
(with  certain  exceptions),  <^  and  that  without  regard  to 
the  real  amount  of  interest  of  such  person."  That  ap- 
plies where  some  person  is  in  the  actual  receipt  of  the 
3m  4 
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Fohune  III.  tithe ;  but  here  the  plaintiff  denies  that  any  one  is  so. 
*  In  Birch  v.  Barker  («)  the  question  raised  before  the . 
Edwards  commissioner  was,  whether  a  moil  us  existed  or  not;  he 
;  BuKBUftT.  found  that  there  was  none ;  the  rector  then  alleged,  as 
a  conclusion  of  law  from  that  findings  that  he  was  en- 
titled to  the  tithes ;  and  the  Court  of  Exchequer  held 
that  this  latter  proposition,  derived  as  a  conclusion  of  law 
from  the  antecedent  one,  could  not  be  made  the  found* 
ation  of  a  distinct  issue.  Here  the  award  shews  that 
the  commissioner  has  had  before  him  the  very  question, 
not  only  whetlier  any  tithe  is  payable,  but  whether  or 
not  Sir  H.  E.  Bunbury  is  the  party  entided ;  and,  iafact, 
there  is  a  rival  claimant  [^Coleridge  J.  Then,  as^you 
say,  the  question  between  him  and  Sir  H.  E.  Bwdmrjf 
is  to  be  tried  on  an  issue  between  other  parties.  WU^ 
Hams  J.  Why  might  it  not  be  tried  between  the  proper 
parties  hereafter  ?  Coleridge  J.  Either  there  is  another 
claimant  than  Sir  H.  E.  Bimbwy^  or  there  is  not.  If 
there  is  none,  the  question  of  title  ought  not  to  be  raised 
at  all.  If  there  is,  it  ought  not  to  be  tried  between  the 
present  parties.]  It  is  important  to  the  plaintiff  to  set 
up  both  defences ;  that  the  land  is  not  liable,  and  that 
Sir  H.  E.  Bunbtny  is  not  entitled ;  and  the  words  of 
sect  54  authorise  it.  [Colendge  J.  You  pass  at  once  from 
sect  45  to  sect.  54 ;  but  between  the  award  and  the 
apportionment  there  is  a  new  set  of  proceedings.]  Tliere 
is  no  independent  proceeding.  Those  who  apportion 
will  inspect  nothing  but  the  award,  [Coleridge  J.  The 
commissioners  may  have  nothing  to  do  with  the  ap« 
portionment.]  In  Barker  v.  The  Tithe  Commissioners  (b) 
Bolfe  B.  says :  "  The  object  of  the  act  was  in  the  first 
place  to  ascertain  conclusively  the  existence  or  noo* 

(a)  Ante,  p.  888.,  note  (6).  (6)  9  ilf.  jr  IT.  1S9.  I5S. 
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existence  of  all  moduses  and  exemptions  as  speedily  as  Queen**  Benck^ 

possible,   consistently  with  giving  to  the  parties   the    '_ 

opportunity  of  trying  whether  such  exemptions  did  or  Edward* 
did  not  exist.  But  surely,  when  the  legislature  is  con*  Buvburt. 
eluding  parties  for  ever,  it  must  be  very  strong  language 
that  could  lead  us  to  suppose  that  they  meant  to  give 
less  time  and  less  facilities  to  the  parties  to  raise  those 
questions  than  they  had  before  by  the  common  law, 
when  they  were  only  to  be  concluded  pro  hac  vice  in 
each  particular  suit.**  No  greater  burden  of  proof 
ought  to  be  laid  upon  the  landowner  on  the  present 
issue  than  if  Sir  H.E.Bunbury  had  tried,  independently 
of  this  act,  to  enforce  his  right  to  tithes  in  equity  or  at 
law.  In  that  case  he  must  have  set  up  some  title,  either 
as  rector  or  as  being  entitled  to  a  parcel  of  tithes.  A 
prima  facie  case  might  have  been  sufficient.  The  land- 
owner's situation  would  have  been  much  better  in  that 
event  than  if,  as  the  defendant's  counsel  now  contend,  the 
award  of  the  commissioners  were  to  operate  as  a  judg- 
ment in  rem,  deciding  conclusively  that  Sir  H.  E.  Bun^ 
bury  is  rector.  The  award,  if  it  is  to  have  the  effect 
contended  for,  relieves  the  party  seeking  to  enforce  the 
payment  of  tithe  from  the  burden  of  shewing  in  the 
one  case  a  prima  facie  title  to  the  rectory,  which,  it  may 
be  admitted,  would  throw  the  onus  of  proving  a  dis- 
charge upon  the  landowner,  and  in  the  other  case  a 
similar  title  to  the  parcel  of  tithes  which  he  claims, 
coupled  with  the  additional  fact  that  the  lands  out  of 
which  he  claims  such  tithes  are  within  the  metes  and 
bounds  of  his  tithing.  If  the  landowner  cannot  raise 
the  issue  in  this  form,  it  is  because  the  commissioner 
had  no  jurisdiction  to  entertain  the  question  :  and,  if  he 
had  no  such  jurisdiction,  his  finding  cannot  place  the 
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landowner  in  a  worse  situation  than  be  Was  in  before. 
If  the  defendant  claims  a  benefit  from  the  finding  of  the 
commissioner  that  he  is  a  rector,  the  correctness  of  that 
finding  may  be  disputed  by  the  present  proceeding. 
If,  on  the  other  hand,  he  says  that  that  fact  cannot  be 
disputed,  because  the  commissioner  had  no  jurisdiction 
to  entertain  the  question,  it  has  the  effect  of  striking  out 
so  much  of  the  award,  and  the  parties  are  in  the  same 
position  as  before  it  was  made,  and  the  defendant  can- 
not, to  enforce  the  payment  of  tithe,  shew  by  what  title 
he  claims  it. 

It  is  not  a  matter  of  indifference  to  the  landowner  to 
what  person  or  in  what  right  he  may  have  to  pay  tithe. 
The  time  to  which  he  may  be  obliged  to  carry  back 
his  evidence  of  the  enjoyment  of  the  land  without  pay* 
ment  of  tithe  may  (by  the  operation  of  stats.  2  &  8  H^.  4. 
r.  100.,  and  3  &  4  ^.  4.  c.  27.  {a)  )  be  extended  from 
twenty  or  thirty  to  sixty  years  by  the  fact  of  the  tithe 
claimant  having  been  an  infant,  or  his  estate  having 
been  in  settlement  at  any  time  within  thirty  years  before 
the  commencement  of  the  proceedings,  facts  which  the 
landowner  may  have  no  means  of  knowing,  and  which 
nevertheless  he  must  be  prepared  to  meet. 

Sect.  77  of  Stat.  6  &  7  /r.  4.  c.  71,  and  sect  24  of 
Stat.  2  &  S  Vict,  c.  62.  (amending  the  former  acts  for 
commutation  of  tithes),  shew  the  intention  of  the  legis- 
lature  that  the  commissioners  should  entertain  ques- 
tions of  title :  and  whatever  the  commissioners  have  a 
right  to  determine  the  parties  interested  have  a  right  to 
appeal  against. 


(a)  See  The  Dean  and  Chapter  tf  Efy  v.  B&u^  S 
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Lord  Dekman  C.  J.    I  am  of  opinion  that  the  plain-  Qmmi'j  Btna. 

tiff  cannot  raise  the  issue  in  this  form,  and  that  such    L_„ 

a  mode  of  proceeding  was  never  intended  by  the  act,  B«>'^^«»« 
The  observation  of  Mr.  Paget  is 'certainly  striking,  that  B«»w»i^ 
the  right  of  the  landowner  may  be  different  accord- 
ing to  the  circumstances  under  which  the  tithe  owner 
claims;  and  that  his  right  to  protect  himself  by  the 
limitation  acts,  2  &  3  7K  4.  c.  100.  and  S  &  4  IV.  4. 
€•  27«f  may  depend  upon  these.  But  it  is  open  to  the 
landowner  to  avail  himself  of  any  advantage  of  this 
kind  by  shewing  the  truth  of  the  case  on  trial  of  the  issue. 
The  only  question  here  is,  on  whom  the  burden  of 
proof  ought  to  lie ;  and  I  think  it  must  be  on  the  land- 
owner. The  ownership  of  the  tithe  must,  in  the  first 
instance,  be  taken  to  be  with  him  who  is  in  a  situ- 
ation to  claim  it :  and,  if  the  landowner  disputes  that 
right,  he  must  shew  that  the  party  claiming  is  dis- 
entitled. 

Williams  J.  Though  I  thought  this  too  important 
a  question  to  be  decided  at  chambers,  I  had  not  much 
doubt  upon  the  point.  The  question  is,  whether  the 
issue  as  to  exemption  from  tithe  should  be  incumbered 
with  the  question  of  title.  I  think  it  would  be  incon- 
venient and  unnecessary.  The  decision  of  the  first 
point  might  make  it  superfluous  to  discuss  the  other. 

Coleridge  J.  There  may  be  a  difficulty  of  the  kind 
which  Mr.  Paget  has  pointed  out ;  but  we  must  look  at 
what  Stat.  6&7  fT.  4.  c.  71*  requires  of  the  commissioners 
in  the  sections  referred  to.  Where  a  suit  is  depending 
as  to  the  right  to  any  tithes,  or  a  question  arises  on  the 
existence  of  a  modus,  the  commissioners  have  power 
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expressly  given  them  to  decide.  But  here  the  only 
words  to  which  Mr.  Kellj/  can  resort  are  the  general 
ones,  '<  if  any  difference  shall  arise  whereby  the  making 
of  any  such  award"  ^' shall  be  hindered:"  and  there 
appears  no  way  in  which  the  dispute  raised  here  could 
hinder  the  making  of  the  award.  Mr.  Kelly  contends 
that  it  might  interfere  with  the  apportionment:  but  that 
docs  not  hinder  the  making  of  the  award.  And,  if  the 
strict  words  of  the  statute  are  against  the  plaintiff's 
argument,  surely  convenience  is  so  too :  for  the  ques- 
tion on  this  issue  is  only  between  the  landowner  and 
the  tithe  owner ;  and,  if  that  were  decided  in  the  present 
suit,  it  might  nevertheless  be  raised  again  between  Sir 
H.  E.  Bunbtiry  and  another  claimant 

Rule  discharged. 


Tuesdaj/f 
Novetnber  22d. 


The  Queen  against  The  Mayor,  Aldermen,  and 
Burgesses  of  the  Borough  of  Harwich. 

Reported,  2  Q.  B.  909. 


m^u>er25th.     '^^^  QuEEN  agaiTist  PicKLES  aud  Anderson. 
Reported,  ante,  p.  601. 
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Queen*t  Btnch. 
1842. 


The  Queen  against  Merson.  Wednesday, 

A    RULE  was  obtained  in  last  Easier  term,  call-  where  an 

ing  on  the  Tithe  Commissioners  for  England  and  ^de  under 
Walesy  the  Assistant  Tithe  Commissioner  after  men-  muJdonSte,"" 
tioned.   and    the  titheowner    and    landowners  of  the  7  ^- "*•  *  ^ 

'  1  Vict,  c.  69., 

parish  of  Burliscombe^  Devonshire,  to  shew  cause  why  ^nd2&s  vict. 

"^  '  ''     c,  62.,  settling 

the  Court  should  not  direct  one  or  more  feigned  issues  the  boundary 

of  a  parish,  and 

or  issue  to  be  tried  as  to  the  boundary  line  between  is  removed  into 

this  Court  by 

the  said  parish  and  the  parish  of  Sampford  Peverell  in  certiorari  under 

,  .  ,  ...  .      .        sect.  S  of  the 

the  said  county,  upon  notice  to  be  given  to  a  majority  former  act,  the 

in  value  of  the  said  landowners,  to  the  titheowner,  to  no^  m  of 

the  commissioners  or  their  clerk,  and  to  the  said  assist-  Jy^i^iJJ^JJ* 

ant  commissioner.  ^^^^^  ^^^'  ^^ 

«         of  the  latter 

The  rule  was  irranted  on  an  affidavit  sworn  by  the  act,  at  Uie  in- 

°  stance  of  a 

attorney  of  William  Farrant  Merson  of  Sampford  Peve^  party  dissatis- 

fied. 

relly  Devonshire^  stating  that  the  judgment  oi  James  Jer^^      And,  where, 
ttworf,  Esquire,  one  of  the  assistant  tithe  commissioners  a^fe^nedissue, 
for  England  and  fVales,  dated  Jugust  4///,  184 J,  relating  Jj* the^'appU- 
to  the  boundary  of  the  parish  of  Burliscombef  Devon*  ^""'^'*^  l^^ 
shire,  had  been  removed  into  this  Court  by  certiorari  ney,  hodex- 

amined  several 

at  the  instance  of  tlie  said  W,  F*  Merson.     The  depo-  documents  and 

.  witnesses  con- 

nent  further  stated  :  ^'  That  he  has  carefully  examined  ceming  the 
several  papers,  documents   and   writings,   and  several  believed,  from 
witnesses  for  and  relating  to  the  boundary  of  the  said  aUon,'^"at'the 
parish  of  BurUscombe,  and  the  adjoining  parish  oi Samp^  h^ili'dudc^'^ 

in  parisli  A. 
seventy  acres  of  land  belonging  to  parisli  B,^  deposing  also  that,  as  he  was  informed  and 
believed,  the  applicant,  as  one  of  the  inhabitants  of  B.,  and  a  large  portion  of  the  land- 
owners of  B.^  were  desirous  of  trying  by  such  issue  tlie  validity  and  accuracy  of  the  award, 
and  whether  the  seventy  acres  were  in  A.  or  B, : 

Held,  that  grounds  were  not  shewn  on  which  tlie  Court,  in  its  discretioni  ought  to  direct 
an  issue. 
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any  judgment  or  determbation  of  the  commissioners  or  Quten*t  Bench. 

of  any  assistant  commissioner  respecting  the  boundary 1__ 

of  any  parish,  district,  or  lands  shall  have  been  or  shall  '^^  Qo««» 
be  removed  into  the  Court  of  Queen's  Bench,  it  shall  Mbmok. 
be  lawful  for  the  Court  to  direct  the  trial  of  one  or  more 
feigned  issues  upon  such  points  as  the  Court  shall  think 
fit,  and  also  to  direct  who  shall  be  the  plaintiff  or  plain* 
ti£5i  and  who  shall  be  the  defendant  or  defendants  on 
such  trial,  or  determine  the  same  in  a  summary  man- 
ner, or  otherwise  to  dispose  of  the  question  or  questions 
in  dispute,  and  to  make  such  other  rules  and  orders  there- 
in as  to  costs  and  all  other  matters  as  may  appear  to  be 
just  and  reasonable."  That  is  a  discretionary  authority; 
and  the  affidavit  in  support  of  this  rule  shews  no  reason 
for  exercising  it.  It  gives  no  proof  that  the  assistant 
commissioner  has  decided  improperly,  and  does  not 
shew  that  the  parly  on  whose  behalf  the  motion  is  made 
knows  any  thing  of  the  question,  or  has  any  interest  in  it. 

Erie  and  M.  Smith  contra.  The  decision  appears 
to  have  been  contrary  to  evidence.  The  legislature 
could  not  mean  to  make  the  assistant  commissioner's 
judgment  final  on  a  complicated  question  of  law 
and  fact :  and  in  sect.  35  of  stat  2  &  S  Vict.  c.  62. 
it  seems  to  have  contemplated  the  inconvenience  of  try- 
ing a  question  of  this  kind  by  affidavit.  The  Tithe 
Commutation  Act,  6  &  7  fT.  4.  c.  7 1.  ss.  45, 46.  (a),  makes 
the  feigned  issue  in  the  cases  there  referred  to  (one  of 
which  is  "if  there  shall  be  any  question"  "touching 
the  situation  or  boundary  of  any  lands")  a  matter  of 
course ;  and,  by  analogy,  it  should  be  so  here.  [Co/r- 
ridge  J.  Different  words  are  used  in  the  two  statutes.] 

(a)  See  p.  886.|  note  (a)  antd. 
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Stat  7  fF.  4.  &  1  FicL  c  69.  s.  2.  gives  the  .conuns- 
sioner  power  to  award  as  to  boundaries)  Aod  sect«  3 
authorises  ^'any  person  interested  in  the  judgment,  or 
determination,'*  *'who  shall  be  disatisfied  with  such 
determination,"  to  remove  it  by  certiorari.  And  then 
Stat.  2  &  3.  Vict.  c.  62.  &  35.  enacts  that,  wheo  the  issue 
is  so  removed,  **  it  shall  be  lawful  for  the  Court  to  direct 
the  trial  of  one  or  more  feigned  issues*"  Taking  the 
last  two  sections  together,  the  result  seeois  (d  be  that  a 
feigned  issue  may  be  granted  without  further  gro9od 
than  that  on  which  the  certiorari  was  awarded^  ,  Indeed 
an  issue  becomes  necessary  if^  when  the  judgmeut  is  re- 
moved, the  question  turns  upon  eyidenoe*  [CoUri^g^  i* 
Do  you  say  that  6n  a  feigned  issue  you  would  have  a 
right  to  make  out  a  new  case  ?]  The  proceeding  would 
be  like  a  new  trial.  [Williams  3.  Your  argument  would 
not  fall  short  of  this,  that  we  have  no  disctetion  as  to 
granting  a  feigned  issue.]  According  to  the  alignment 
it  would  be  a  matter  of  course,  though  .not  atrictly  ex 
debito  justitia?.  [Colaidge  J.  You. scarcely  give  us  the 
option,  which  sect  35  allows,  of  determining  the  ques^ 
tion  "in  a  summary  manner/'] 


Lord  Denman  C.  J.  In  this  case  a  certiorari  has  beea 
obtained  to  bring  before  us  the  judgment  of  an  assistant 
tithe  commissioner  on  a  question  p^ /boundi^ry  between 
parishes.  That  judgment  is  delivered  jafc^r  examination 
on  oath,  public  notice  of  the  prQcee,djii)g  being  ^rjst given 
to  the  parties  interested,  according.to^  st^t# ,7.J^:**  •nd 
1  Vict.  c.  69.  s.  2. :  it  is  the  result  of  a  so^i^n  euquil^t  ajid 
is  conclusive,  unless  removed  by  certiorari  under  sect.  3. 
It  is  now  assumed  that,  in  .case  of  f uch  Fen^pyalt  .the 
power  exercised  by  the  couimissioner  .m^ybe  questipned 
by  any  person  under  almost  any  cfrguin^ta^Ge^^  for  Mr«.i 
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Erle^s  argument  amounts  to  nothing  unless  we  are  abso«  Qii*en*$  Bench. 

lutely  bound  to  grant  an  issue  on  the  application  of  any  * 

person  who  feels  dissatisfied  with  the  judgment  of  the'  '^^  Qv^m^ 
commiiBsioner.  But  I  think  that  the  power  given  to  the  MEatoK. 
commissioner  is  not  so  qualified.  The  act  assumes  that 
he  may  do  justice  by  his  decision :  and,  unless  it  be  shewn 
to  us  that  he  has  done  wrong,  we  ought  not  to  set  it 
aside  merely  because  a  party  expresses  dissatisfaction 
with  it.  This  is  not  like  a  question  of  tithe,  which  lies 
between  two  parties,  one  of  whom  must  necessarily  be 
prejudiced.  It  may  be  here  that  the  boundary  is  satis* 
factory  to  every  person  in  the  two  parishes  except  a 
single  individual.  The  only  complaint  is  that  seventy 
acres  are  included  in  the  wrong  parish ;  and  how  minute 
an  interest  is  that,  to  disturb  an  arrangement  affecting 
so  many  persons  !  If  we  have  any  discretion,  this  falls 
far  short  of  the  case  which  would  induce  us  to  interfere. 
From  the  afiidavit  we  can  collect  only  that,  without  in- 
quiry, and  without  looking  at  the  evidence  given  before 
the  assistant  commissioner,  the  party  making  this  appli- 
cation believes  his  decision  to  be  erroneous;  a  belief  for 
which  no  reason  is  given,  and  I  see  none.  I  think  that 
in  granting  an  issue  we  should  do  what  is  arbitrary  and 
wrong. 

Williams  J.  We  must,  in  construing  sect.  35,  say 
that  there  is  some  discretion  vested  in  the  Court ;  and^ 
if  they  grant  an  issue,  that  they  see  something  wrong 
in  the  judgment  of  the  commissioners.  In  the  present 
case  I  do  not  see  that. 

Coleridge  J.  The  question  is  whether  there  be  any 
exercise  of  discretion  reserved  to  the  Court  If  there 
be,  I  see  no  ground  here  on  which  we  can  exercise  it  as 

VOL.  in.  N.  s.  3  N 
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Voimmt  IIL    desired.     No  one  deposes  that  he  has  seen  and  is  dis* 
*        satisfied  with  the  evidence  laid  before  the  assistant  com- 

Tli«  Qdbsm  missioner,  or  that  the  parish  of  Samjjford  Peverell  is 
MiAMir.  dissatisfied.  It  appears  only  that  the  attorney  for  the 
applicant  has  seen  some  papers,  and  thinks  the  decision 
wrong,  and  that  some  parties  in  the  parish  desire  the 
trial  of  an  issue.  It  is  consistent  with  the  statement 
that  the  evidence  before  the  commissioner  may  on  the 
whole  have  been  in  favour  of  the  judgment  The  de- 
ponent says  that  he  has  examined  papers,  but  does  not 
say,  if  used  upon  the  inquiry,  on  which  side  they  were 
adduced.  The  clauses  referred  to  in  stats.  7  ^.  4.  ft 
1  VicU  c.  69.  and  8  &  S  Vict.  e.  62.  must  be  read  as  part 
of  the  first  Tithe  CommuUtion  Act,  6  &  7  ^.  4.  c.  71. 
What  then  is  their  effect,  if  read  together?  Stat  7  W.  4. 
&  1  Vict.  c.  69.  5.  S.  gives  a  certiorari  in  the  case  of  a 
judgment  as  to  boundary,  leaving  nothing  to  the  discre- 
tion of  the  Court  Stat.  2  &  S  Vict.  c.  62.  s.  S5.  makes 
it  lawful  for  the  Court,  on  such  removal,  to  order  a 
feigned  issue,  and  to  direct  who  shall  be  plaintiff  and 
who  defendant,  or  to  determine  the  question  in  a  sum- 
mary manner,  ^*  or  otherwise  to  dispose  of  the  ques- 
tion or  questions  in  dispute,"  and  to  make  such  other 
rules  and  orders  therein  as  may  appear  just  and  reason- 
able.  Does  not  this  language  imply  that  the  Court,  in 
granting  an  issue,  is  to  exercise  its  discretion  on  certain 
materials  laid  before  it,  and  that  some  ground  must  be 
stated,  in  fact  or  in  law,  for  directing  the  issue  to  be 
tried  ?  I  think  we  clearly  have  a  discretion,  and  that  in 
the  present  case  there  are  no  materials  on  which  we  can 
form  the  decision  prayed  for  {a). 

Rule  discharged  with  costs. 

(a)  fng/uman  J.  was  sitting  in  the  Bail  Court  fbr  JPsncKm  J.,  who 
was  absent. 


VI.  VICTORIA.  901 

Qu§in*i  Bench, 
1842. 


The  QuBKN  against  The  Inhabitants  of       satwrda^, 
Pembbidge. 

TPHIS  was  an  indictment  for  non  repair  of  a  highway.  Under  stat 

The  bill  \^as  found  at  the  Spring  assizes,  1841,  c.50.  «.  98.» 
and  removed  into  this  Court  by  certiorari,  by  the  pro-  ment  for  nok- 
secutor.     On  the  trial,  before  Colaidge  J.,  at  the  Sum-  J^^ia^L'^i, 
mer  assizes  for  Herefordshire^  1841,  a  verdict  was  found  f*>und  atthe 

*^  '  assizes  and 

for  the  Crown.     The  learned  Judee  certified  that  the  amoved  by 

°  certiorari,  the 

defence  appeared  to  him  frivolous,  and  awarded  costs,  Judge  who 

tries  the  caiiS6 

and  also  certified,  by  a  separate  certificate,  that  the  case  at  Nisi  Prius 

was  fit  to  be  tried  by  a  special  jury.     A  side-bar  rule  certify  that  the 

was  afterwards   obtained   for    taxing  the  prosecutor's  frivolous'and 

cosU.     In  last  THnity  term,  W.  J.  Alexander  obtained  *** sIIITV g!4. 

a  rule  for  settinc:  aside  the  two  certificates  (a).  *^'  ^P'  f-?*"  ^ 

°  ^    '  '  authonsing  the 

Judge  "before 
whom  the  cause 

Talfourd  Serjt.  and  Greaves  now  shewed  cause.    First,  is  tried  "  to 
the  Judge  who  tried  the  cause  had  power,  under  stat  cosu  of  a  spe- 
5  &  6  ^.  4.  c.  50.  s.  98.,  to  certify  that  the  defence  was  pH«  JlJ^rinSnal 
frivolous,  and  to  award  costs.    It       true  that  the  words  *^*jfdefendants 
there  are  "  the  Court  before  whom  any  indictment  shall  are  required  by 

■^  a  side-bar  rule  ^ 

be  preferred ;"  but  the  word  "  preferred"  will  apply  to  to  pay  <^o»«», 

*^  *  '  '   "^  awarded  under 

the  trial,  which  is  a  carrying  on  of  the  indictment.     In  stat.5&6  r.4. 

c.50.*.  98., 
and  fail  to  do 
so,  this  Court  will  award  an  attachment  against  them  for  contempt, 

(a)  No  application  was  made  to  discharge  the  side-bar  rule ;  and  it 
was  contended  that  this  would  have  been  the  proper  way  of  raiding  the 
question,  as  in  Rex  ▼.  St.  John  the  Baptist,  MvrgaU,  6  M,  ^  S.  ISO.  But 
upon  this  point  the  Court  pronounced  no  decision.  Wright  v.  Elliott, 
5  A,  4:  E.  S\8,  8S2.,  was  cited  against  the  objection.  See  The  SmUh 
Eastern  Railway  Company  y.  Sprot,  31  A.  i  B.  167. 
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r^bme  IIL     Sex  V.  Chadierlon  (a)  it  was  held  that  this  Court  ooold 

^^^^"        not  certify  for  costs,  under  stat*  13  G.  3.  r.  78.  &  64.(4), 

The  QuKSN     because  there  the  words  are  *^  tlie  Court  before  wboia 
▼• 

Tbe  Inhabit-    any  indictment  or  presentment  shall  be  tried.*     la  stat* 
•        aotsof 
FkMBuiKuu    5  &  6  fT.  4.  c.  50.  s.  9&.  the  word  <'  preferred"  is  used, 

with  the  view  of  including  all  methods  of  trial,  as  upon 
a  demurrer,  for  instance.  The  trial  scaroely  ever  takes 
place  at  the  sessions  or  assizes  where  tl^  bill  is  found; 
therefore  the  coDstruction  contended  for  on  the. other 
side  would  render  the  provision  nugatory.  Sut.  1 3  GL-S* 
c.  84.  &  33.  enables  the  Court  before  whom  an  indict* 
ment  or  presentment  for  nouprepair  of  &  turnpike  road 
*^  shall  be  preferred**  to  proportion  any  fine,  imposed 
for  the  repair,  between  the  inhabitants  and  the  trustees:, 
and,  in  Bejp  v.  Upper  Papmorth  («),  aa  indictsfient  having 
been  found  at  the  assizes,  but  removed  into  tbia  Court 
by  certiorari,  it  was  held  that  this  Court  might  appor- 
tion the  fine.  Upon  the  authority  pf  that  case  H¥f- 
Hams  J.,  in  Regina  v.  Preston  (d)^  held  that  this  Court 
had  power,  under  stat.  5  &  6  ^.  4.  c.  5a  5, 98.^  to  award 
costs  on  a  frivolous  defence,  where  the  indictment  was 
found  at  sessions  and  removed  hither  by  certiorari.  It 
is  true  that  JMerson  B.»  in  an  earlier  stage  of  the  sfuae 
case  (€'),  is  reported  to  have  held  otherwise :  but  some 
misconception  appears  to  have  prevailed  as  to  that  case: 
it  rather  seems  to  have  arisen  under  s.  95,  wjiich.  makes- 
it  imperative  on  the  Court  to  award  costs  out  of  thc\ 
highway  rate  where  the  justices  direct  an  indictment  oa 

(a)  5  r.  7?.  272. 

(6)  In  some  editions  of  tbe  statutes,  owing  to  a  mistake  in  the  nuio* 
beringof  all  the  sections  froin  the  forty-ninth  incIusiYc,  this  is  called 
sect  eS,     See  note  (w)  to  X  Chit.  Stai,  456. 

(c)  2  Eatt,  413.  (d)  7  Dowl.  P.  C.  595. 

(e)  Regina  ▼.  Fmtcn,  2  Moo,  ^  Rob,  137. 


vr.vic*oiiiA." 


eos 


diehiiil'  of  thfe  iiabiKty,  as  was  afterwards  held  in  Re* 
ghta  t.  Yafkhill  (a).  [Lord  Denman  C.  J.  I  held  that 
dauite  to  be  imperative^  at  the  Sussex  assizes,  upon  con« 
suiting  with  the  other  Judge.]  The  ninety-fifth  and 
irihety-eighth  sections  are  perfectly  distinct;  Regina  ▼• 
ChettMTth  (&).  The  proper  practice  is,  where  the  Judge 
certifies,  to  obtain  a  side-bar  rule,  as  here,  for  taxation ; 
Megina  v.  Oiftm  {c). 

As  to  the  costs  of  the  special  jury.  Lord  Kem/tm  is 
stated  to  have  refused  to  certify  for  such  costs  in  a 
criminal  case,  in  Rex  v.  Lord  Abingdon  {d).  But  stat  6 
G^  4.  c.  50.  s.  SO.  gives  the  power  to  appoint  a  special 
jury  in  cases  criminal  (except  treason  or  felony)  as  well 
as  civil ;  and  the  enactment  as  to  the  costs  in  sect  34 
i^  quite  general.  And  this  appears  to  have  been  taken 
fdi^  granted  in  Rex  v.-  Moaie{e). 


1842.  ' 
The  QotiK 

T. 

TbelnlMblC- 

ante  of 
FnoftiMt. 


fVi  J,  AiexaJider^  contra.  In  Regina  v.  Preston  (g) 
JMtrson  B.,  at  Nisi  Priiis,  considered  that  he  had  no 
pbwer  to  order  costs  on  a  frivolous  defence  to  an  indict- 
ment removed  by  certiorari,  under  stat.  5  &  6  FT.  4. 
ti  feO.  Rexvj  Upper  Papworth  (A)  was  not  exactly  a  ques- 
tion^ betiR^^en  the  parties  to  the  suit :  all  that  was  there 
done' was '  to  apportion  a  fine  between  the  inhabitants 
and  the*  ti^ustees  who  were  not  parties  to  thte  record. 
TheJ^dtcWon,  therefore,  of  Williams  J.  in  Regina  v. 
Pr^Stdn  [i\  which  proceeded  tipoti  Rex  v.  Upper  Pap^ 
vibrtk{1i)^  ie^mh  not  lo  be  sustainable  on  that  au- 
thority.    Rex  v.  Chadderton  [k)   shews  that  the  word 

/^"     (4)  9C.«'P:21S. 
>    "^'      (c)  ^  r.  ir.  844.     '       ' 


(f )  3  j5.  4r  Ad  237. 
(A)  ^E(Ut,  413. 
(*)  5  T.  R.  272. 


(h)  dCi^P.  285. 
(d)  I  £tp.  N.  P.  C.  229. 
(g)  2  Moo.  j*  Bob.  137. 
(t)  7  DoviL  P.  C.  583, 
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to  the  proceedings  at  Nisi  Prios.  Bex  v.  St.  John  ike 
The  QuMw  Bapiisif  Margate  (a),  where  the  Judge  at  Nisi  Prim 
Tbe  Inhabit,    certified,  was  also  a  cose  under  that  statute.    In  legal 

snts  of 

PsMuxMB.  language  the  preferring  an  indictment  is  perfectly  distinct 
from  trying  it  Sect  34  of  stat  6  G.  4.  c.  50.,  giring 
the  costs  of  the  special  jury  to  the  party  applying  for  it» 
in  case  *^  the  Judge  before  whom  the  cause  is  tried**  shall 
certify,  was  held  not  applicable  to  a  case  where  the  plain- 
tiff was  nonsuited  (6) ;  and  a  clause  {s.  35.)  w^  inserted  in 
Stat  3  &  4  fK  4.  c  48.  to  make  express  provision  for  ex* 
tending  the  Judge's  power  to  the  costs  of  a  nonsuit  Stat 
7  G.  4.  c.  64.  s.  23.  gives  costs  to  a  party  appearing,  in 
certain  cases,  **  before  any  court  on  recognizance  or 
subpoena,  to  prosecute  or  give  evidence  :**  and,  in  JB^jr  v. 
Bichards  (c),  it  was  held  that  this  did  not  apply  to  the 
case  of  a  party  bound  by  recognizance  to  prosecute  at 
sessions,  where  the  indictment  was  removed  into  this 
Court,  and  the  party  bound  appeared  at  the  assizes.  A 
similar  decision  was  pronounced  on  sect  22  of  the  same 
act  in  Bex  v.  Kekey  [d).  If  the  statutory  provision  in 
this  respect  be  inadequate,  the  remedy  is  with  the  legis* 
lature. 

As  to  the  costs  of  the  special  jury,  Bex  v.  Lord  jUnng" 
don  (e)  shews  the  practice  before  stat  6  G.  4.  c  50. 
Then  sect  34  of  that  statute  speaks  only  of  <<  the  cause^" 


(a)  6  M,^8.  ISa 

{b)  See  Wood  ▼.  Gnmwood,  10  H.  ^  C  68d. 

(c)  SB.  ff  a  4S0.     See  5.  a  I  Jrchb,  PeeTs  Acts,  814,  Sd  cd,  when 
the  Court  is  stated  to  have  held  that  the  sUtute  does  ooc  apply  to  indid- 
ments  **  remoTcd  by  certiorari  at  the  instance  of  the  proaecatar.*    Abo  ft 
Bex  ▼.  Joknton,  1  Moo.  C.  C  17S. 

(tf)  1  DowL  P.  C.  481.  (O  1  JSqtk  N.  P.  C  SSa. 
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a  word  which,  in  its  legal  acceptatiooi  seems  properly   QtMm*«  JimdL 

to  be  confined  to  civil  cases.  1_ 

Tilt  Qusiir 

V. 

Lord  Denman  C.  J.    I  cannot  entertain  a  doubt  on    Th«  Inhabit- 

ants  of 
the  last  point :  the  language  of  sect.  34  of  the  last  Jury     Peiibbim& 

Act,  6  6.  4.  c.  50.,  is  perfectly  general.     Lord  Kenyan^ 

Under  the  old  practice,  does  not  appear,  from  the  report 

of  Rex  ▼•  Lord  Abingdon  (a),  to  have  done  more  than 

express  an  unwillingness  to  exercise  the  power;  and, 

when  he  had  given  that  intimation,  he  probably  would 

not  be  pressed. 

As  to  the  other  point,  the  principal  difficulty  arises 

from  my  brother  Aldersoris  decision  in  the  first  case  of 

Regina  v.  Preston  (6).     My  brother  Williams  afterwards 

took  a  different  view  in  the  second  case  of  Regina  v. 

Preston  (c).     And  I  think  that  the  first  decision  is  open 

to  strong  observation.     For,  if  the  application  was  made 

tinder  sect  95,  the  judge  had  no  power  to  refuse.     In 

fact,  however,  it  is  reported  to  have  been  made  under 

sect.  98.     If  so,  no  doubt  the  decision  would  be  entitled 

to  great  respect :  but  still  we  should  merely  have  au* 

thorities  balanced.     Rex  v.  Upper  Pajrworth  {d)  seems 

not  to  have  been  brought  under  the  notice  of  my  bro* 

ther  Alderson :  and  that  case  is  a  direct  authority  as  to 

the  meaning  of  the  word  ^'  preferred,"    the  only  word 

on  which  a  doubt  can  be  raised.     The  word  ^'  tried  " 

might  be  more  directly  applicable,  because  it  describes 

the  particular  case :  but  ^'  preferred "  is  the  general 

word,  and  admits  of  severd  applications ;  and  in  Rex  ▼. 

Upper  Papworth  {d)  it  was  held  to  include  the  trying. 

We  are  fully  warranted  in  adhering  to  that  authority, 

(a)  1  Etp.  JV.  P.  C.  229.  'l(V)  ^  Moo  ^  It.  1S7. 

(e)  7  DowL  P.  C.  59S.  (d)  2  Eatt,  41 S. 

3N   4 
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nkmmUL   ctpcoUlj  is  s  case  wherc^  if  ve 


1S4^ 


prgHlio«f.wB  dkNdd  be  reodasng  the 
^^  ^■■"     torj.     I  do  not  consider  this  decisiOB  al  all 


n^MHtfi.    witktiuitiaJSkati£iribinb(a). 


same  raasooa.  Jf  iim  wtmA  Xfwefinved  *  CQpU  nol 
adak  of  Ae  lai^ger  iBlrirpBetatvD^  ki^^ 
bot  the  qoes^oiiii^.  whether  it  .does.  99.^  I?  ce^tphlf. 
should  noi-haiB'  decided  in  jctwjrmimtwtk  lo  mj  .IpiH. 
ther  Aldenoris  view  if  he  had  had  Rtx  r.  C^fper  Piip- 
«»rtf(4)  befi^  Unu:  I  tboi^.4bat  caaa  wartamed 
me  10  givinglhe  higer  inCeipnCatioa  to  the  wofd*. 

CoLSBi^E  J.    1  an  quite  oCihe^ini^'OpinioaL.'Tha 
cla«se  in  question  is  very  slioft :  butane  diing^ is  dfean* 
thatthe  person  .<#ho  framed  it  took  Ibr  gnastBd  that  tlii 
Court  i>efi>m  wliidi'the  indictient  -was  "fuefaieif^' ' 
would  be^tlie  Coorttsr  dispose  of  tlie  case ; forihe  words 
wliich  feilow  are-^ifiit  sliail  appear  /o /ie  jsuf  Qaai 
that  tiM.defence  made:<o  such  indictment  saas  frivokwi 
or  Texiitious.'!    Now  Mr«  AUxw^dar  mmrtAj^  denite  that 
this  extends  to  triris  at  Nisi  Prius  as  'weti  '«s  Quarter  ^ 
Sessions  r<7et  he  calls  upon  ud  to  give  a  construction 
wlridir  in  Bifcen'  cases-  out  of  twentVi  would  make  the: 
clause  of  no  'effect; '   We  know  thaiv  unless  titere  be' 
ind^renceornegligencevnot  fifteen  such  iadictmeMs 
out  of  twenty  are  tried  at  the  assizes  at  which  tliey  era 
preferred.  '  The'  intendoo  tlierefore. could  not  be  aahe 
would  cdkismiei'  the    daase«'^jNow  iclearfy   die  word 
<*  preieired-**  wiil  bear  tfi^  meaning  of  •!<'  cairied  ohi^ 
The  change  of  expressioni  from  the  former  acti  mast 

(a)  8  A  f  a  42a  (ft)  s £^  413.; 


have  been  intrddw^  to  enlarM  the  efi«ct :  aed  i  tbinlc  Q^u^'i  Btnek. 
tbe'word  ie  applicable  at  any  stage  to  whioh  theproae*      . 
eati(Hli8earriedon(e).  -nmQjnam 

Mitt  of 

PuiMiMar 


Rule  discbaraed.    TiMiBiMibit. 
^  wittor 


The  costa^  having  been  taxed,  and  not  being  paid 
aAsr  demand,  a  rule  nisi  was  obtained,  in  Hilaty  term 
IMS,  for  an  attadmient  against  Turner  and  Hill,  the 
two  defendants  who  appeared  and  pleaded  to  the  in*« 
dictment     In  the  ensuing  term  (JbCsy  10th,  1848), 

fF,  J.  Alexander  shewed  cause.  In  Conu  Dig.  Attache 
ment  (A  Z.\  4th  ed.,  it  b  said  that  **3n  attachment  will 
not  be  granted  "  **  where  there  is  another  remedy,  un- 
less that  remedy  be  difficult  to  obtain.^  Here  it  is 
not;  for,  by.sect«.JOS.of  stat  £  &  6  f^  4h  c.  50.>  under 
which  this  prosecution  was  instituted^  ^IeUI  penalties  and 
forfeitures  by  this  act  inflicted  or  authorised  to  be  im^  ' 
posed  for  any  offence  against  the  aame^: and  all  balances  ^ 
due  from  a  surveyor,  and  all  costs-  and  chai^^S'to  be 
allowed  and  ordered  by  the  authority  of  tliis  act ''  (udess 
wkete  the  statateidirects  otherwise)  *^  shall,  upon  proof 
and  conviction  of  the  offence^  respectively  before  any 
two  or  more  justices,  either  by  the  confession  of  tiie 
party  offending,. or  by  the  oath  of  any  oredtbie  wixoess 
or  witnesees  (which' oath  such  )uMices  are, in. every  case 
hereby  fully  authorised  to  administer},  or  uponomkr 
made  as  aforesaid,  be  levied,  together  with  the  costs 
attending  the  informatioD,  sumoKNia,iand. conviction,  by 
distress  and  sole  of  the  goods  and  chattels  of  the  oU 
fender  or  person  liable  or  ordered  .to  pay  the  same  re- 
speftijvely»  by  warrant  undier  ibor hands  of  two  or  mono 

(a)  Jr^htnan  J.  ww  alwMit. 
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Ticted  (which  warrant  such  justices  are  hereby  em- 
powered and  required  to  grant).'*  It  may  be  contended 
that  the  provision  as  to  costs  here  relates  only  to  the 
costs  of  proceedings  for  penalties  and  forfeitures.  But 
this  Court  held,  in  Selhsood  v.  Mount  (a),  that  ^  the 
lOSd  section  mnst  be  read  reddendo  singula  singuliSf 
and  the  true  construction  of  it  is,  that  the  justices  shall 
issue  their  warrant  upon  a  oonYiction,  where  there  his 
been  an  ofience  for  which  a  penalty  or  forfeiture  is  in- 
flicted or  authorised  to  be  imposed ;  and  *  upon  order 
made  as  aforesaid,'  when  costs  have  been  awarded  and 
not  paid ;  notwithstanding  the  words  '  under  the  handi 
of  two  or  more  justices  before  whom  the  party  may 
have  been  convicted.*  *"  If  this  indictment  had  been 
tried  at  sessions,  the  Court  there  might  have  ordered 
costs  under  sect.  98 ;  and  payment  of  them  must  have 
been  enforced  under  sect  103.  That  section  applies 
equally  to  the  award  of  costs  in  the  present  case,  which  is 
the  order  of  a  Court  under  the  authority  of  the  act  If 
there  is  any  difficulty,  the  prosecutors  have  brought  it 
on  themselves  by  not  proceeding  under  sects.  94  and 
95  (6). 

Talfourd  Serjt.,  contra.  Sects.  98  and  103  are  sub- 
stantially the  same,  as  to  the  point  now  in  question, 
with  sects.  64  and  72  of  the  ojd  Highway  Act,  1 3  G.  1 
c.  78  :  if  the  new  statute  ousts  this  Court  of  authority, 
the  former  one  would  have  had  the  same  effect     The 

(a)  I  Q.  B,  726. 

(6)  It  appeared  by  the  affidarits  in  opposidbn  to  the  rule  that  dM 
liabUity  to  repair  was  disputed,  and  that  the  prosecuton  hid  not,  bctet 
preferring  the  indictment,  proceeded  before  magistrates  for  an  order  ts 
repair. 
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costs  here  are  not  due,  as  the  defendants  suggest^  upon   QumCs 
an  order,  but  on  a  rule  of  Court,  the  side-bar  rule,  with-  


out  which  the  Judge's  certificate  was  inoperative.   There     "^^  Qokek 
is  no  other  order  upon  which  execution  can  issue  for    The  Inhabiu 

ants  of 

the  costs.  This  Court  will  not  make  an  order  to  be  laid  Phhadmi.  ' 
before  iw)  justices  that  they  may  grant  their  distress 
warrant.  A  contempt  has  been  committed  by  disobey- 
ing the  rule.  The  decision  in  Selhoood  v.  Mount  {a) 
related  to  an  order  made  at  sessions,  and  turned  on 
points  quite  different  from  those  arising  here.  (Greaves^ 
on  the  same  side,  was  not  heard). 

Lord  Denman  C.  J.  We  should  call  our  own 
jurisdiction  greatly  into  question  if  we  submitted  it  to 
the  interference  of  justices  in  the  manner  suggested. 
A  Judge  of  this  Court  having  certified,  and  the  Court 
having  made  a  rule  for  taxation  of  costs  in  pursuance 
of  that  certificate,  nonpajrment  of  costs  upon  the  allo- 
catur is  a  contempt  for  which  an  attachment  must  issue. 

Patteson,  Williams  and  Wightman  Js.  con- 
curred. 

Rule  absolute. 
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Vcbume  UL 
184S. 


AiPfCMferSSUi.  LaMOKD  Qgomst  £lFF& 

AputfwMf      npHE  defeodaDt,  residing  in  Dublin^  made  his  pro- 

lie  1^^  to  i^n        _^f 

by  a  Jodcc't  missoiy  note  (S9th  March  1842)  for  880/^  pajiUe 

lutTi^afr  on  1^^  August,  1842,  to  the  manager  of  the  Caledomum 
r^on^affi.      Insurance  Company  of  Edinburgh^  who  indorsed  it  to 

daTittiMhek   ih^  plaintiff.     The  defendant   afterwards  (Junr  1842) 

about  to  quit  '  .  •  • 

EmgUmd^  and     came  for  a  short  time  to  England,  then  went  to  Frame, 

that  the  plain- 

tiffisappre-       and,  in  September  1842,  returned  to  England  and  took 

bcftsiTC  oT  

tbcivby  kMbf  lodgings  in  London.  The  note  having  in  the  mean 
tboQgh  tba  ^ni^  heen  dishonoured,  plaintiff,  ouSeptember  22d,  caused 
place  of*mi.  defendant  to  be  arrested  by  order  of  a  Judge,  on  an  aflt 
dcnce  be  in  tbo  j^vit  statinc  the  deponent's  belief,  for  reasons  therein 

oottntiy  to  ^  .     • 

which  he  b        alleged,   that   defendant  would   **  almost  immediatdy 

going,  and  not  .  ^  ■' 

in  England,  retum  to  France  again,  and  thus  defeat  the  payment  of 
tuch  country  the  said  debt,"  and  that  unless  he  were  immediatdj 
United  King,  arrested  plaintiff  would  be  without  any  remedy  for  the 
recovery  of  the  same.  The  defendant  applied  to  a 
Judge  at  chambers  to  order  his  discharge,  on  aGRdavit 
stating  that,  before  his  arrest,  he  had  been  in  France  For 
the  purpose  of  placing  his  children  at  school,  and  that 
at  the  time  of  his  arrest  in  London  he  had  no  intention 
of  returning  to  France  or  of  quitting  the  United  King* 
dom,  but  was  on  the  point  of  reUirning  to  DubUfi^  where 
his  home  and  place  of  business  was,  and  where  he  held 
the  office  of  an  auditor  to  the  corporation.  Facts  (not 
material  here)  were  also  staled  for  the  purpose  of 
shewing  that  the  order,  even  if  legal,  ought  not  to  have 
been  made.    The  learned  Judge,  considertsig  the  case 
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too  important  to  be  disposed  of  at  chambers,  declined  QvieiCs  BnuA. 

to  make  an  order ;  and  now  .    -  ■  ■ 

Lamovd 

Kelljf  moved  for  a  rule  to  shew  cause  why  the  Judge's        £fm» 
order  for  the  arrest  should  hot  be  rescinded  and  the  de^ 
fendant  discharged  out  of  custody.     By  stat«  1  &  2  Vicf* 
ci,  110.  5.  S.,  a  defendant  may  still  be  held  to  bail  by  a 
Judge's  order  if  there  is  ^*  probable  cause  for  believing'' 
tfiat  he  is  '^  about  to  <\mi  EiiglandJ^    But  that  does  not 
afiect  a  party  going  to  his  place  of  abode  in  Ireland.        "\\ 
The  reason  of  the  enactment  does  not  apply ;  foi'  the      - ' '  ' '      '. 
law  of  this  country  may  be  put  in  force  ajgainst  such  a       '•''-.    -•  * 
party  after  he  is  in  Ireland.  •..  - 

Bytes  consented  to  shew  cause  ;in  the  first  instance  (a).  ..^V.  ,.  .> 

Assuming  this  debt  tp  accrue  on  a  contract  made  out  of 
England^  the  defendant,  when  in  England^  was  liable  to 
tie  proccfss  of  this  country,  anct  might  have  been  ar-  -' 

rested  witliout'a  Judire's  order  before  the  statute.  A 
limitation  is  now  placed  upon  the  power  of  arrest:  but 
there  ive  no  words  which  prevent  the  use  of  it  under  a 
Judge's  order,  in  a  case  like  the  present:  the  en^ct* 
ment  is,  generally,  that  ^^it  shall  be  lawful"  for  the 
Judge  to  order  a  party  to  be  held  to  bail  where 
^*  there  is  probable  cause  for  believinir "  that  he  is 
**  about  to  quit  England.'*  Whether^  he  be  going  to 
Ireland  or  elsewhere  out  of  England  can  make  qo  dif* 
ference.  If  this  Had  been  an  equitable  demand,  a  writ 
ot*  ne  exeat  regno  might  have  issued.  Mr.  Beames  {b\ 
speaking  of  that  writ,  says :  "  The  result,  however,  of 
tlie  decisions,  though   little  in  unison   with   principle, 

(«)  On  addltjontl  affidavits  to  Uiat  Mfed  .im  obtaining  th«  Jtidgt'« 
order, 
(fr)  Brirf  View  of  ike  WrU  Ne  exeat  regno.    Sd  cd.  p.  68. 
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rwMMT  llL    ieems  to  be^  that  the  Court  will  grant  the  writ,  al* 

1842* 
though  the  de£endant  be  a  foreigner,  or,  although  tha 

Lamovb  defendant's  general  residence  be  in  the  Wesi  Indian 
£urn*  Scotland^  Ireland^  &c. ;  and  in  a  recent  case,**  {Hcmdm 
V.  Rogers  (a) )  *'  the  writ  was  accordingly  granted 
against  a  person  usually  resident  in  Ireland^  and  in  this 
country  for  a  temporary  purpose  merely."  And,  as  to 
the  affidavit  on  which  the  writ  may  issue,  he  says  (i), 
*<  It  may  "  *<  be  considered  as  settled,  that  the  affidavit 
will  be  sufficient,  if  it  state,  that  the  debt  will  be  en- 
dangered by  the  defendant's  quitting  the  kingdooii 
without  stating,  that  the  object  is  to  avoid  the  juris- 
diction." 

Kdfyf  contriu  Whatever  power  may  be  supposed  to 
exist  on  a  literal  construction  of  the  act,  it  cannot  be 
just  that  a  person  resident  in  Inland  and  subject  to 
arrest  there  should  be  held  to  bail  for  a  debt  demaud- 
able  in  England^  merely  because  he  has  come  to  this 
country  for  a  temporary  puqx)se.  [^  Williams  J.  The 
Judges  conferred  upon  the  construction  of  the  Statute, 
and  were  of  opinion  that  the  woVds  did  apply  to  the 
case  you  are  supposing ;  and  they  have  constantly  acted 
on  that  view.  Coleridge  J.  We  have  made  these  orders 
again  and  again,  in  the  cases  of  masters  of  ships  going 
to  Ireland  and  Scoilattd.^  The  construction  admits  of 
argument,  if  the  question  were  open.  [tViUiams  i,  I 
do  not  say  it  is  not  open.  Lord  Denman  C.  J.  We 
only  apprise  you  of  the  difficulty.]  According  to  this 
construction,  if  a  bill  abolishing  arrest  on  mesne  pro- 
cess in  Ireland  had  passed,  a  party  coming  to  England 
under  the  circumstances  of  this  defendant  wou]^  be 

(a)  1   ret,^S.  129.  (*)  Brief  rtew,  fc^  p.  S9. 
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liable  to  arrest,  though  as  a  resident  he  would  be  ex-  Qimk's  Bmush. 
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empt  from  it  in  each  country,  [(Meridge  i.  The  lia* 
bility  arises  when  the  party  is  about  to  withdraw  himself  I-AMoiny 
from  the  jurisdiction.]  He  would  not  be  out  of  the  reach  'Rvmu 
of  legal  process  by  going  to  Ireland.  The  argument  for 
holding  to  bail  is  stronger  where  a  party  is  forsaking 
his  domicile  and  property :  here  he  is  returning  to 
them;  and  his  detention  may  be  ruinous  on  that  very 
account. 

Lord  Denman  C.  J.  We  can  look  only  to  the  terms 
of  the  act  of  parliament :  and  the  words  creating  the 
jurisdiction  which,  when  the  case  occurs,  we  are  bound 
to  exercise  are,  that,  if  there  appears  by  affidavit  "  pro- 
bable cause  for  believing  that  the  defendant  or  any  one 
or  more  of  the  defendants  is  or  are  about  to  quit 
England  unless  he  or  they  be  forthwith  apprehended, 
it  shall  be  lawful "  to  order  that  such  defendant  be  held 
to  bail.  We  are  now  called  upon  to  restrict  this  pro* 
vision  to  the  case  of  a  person  domiciled,  or  having 
properly  or  connexions,  in  this  country,  or  to  lay  down 
some  other  condition,  quite  arbitrary,  and  which  should 
exclude  any  exercise  of  discretion.  I  think  that  the 
introducing  such  qualifications  of  legislative  enactments 
is  one  of  the  reproaches  on  the  practice  of  the  law.  As 
to  the  hardship  suggested  here,  how  do  we  know  that 
the  defendant  has  not  property  in  England?  The  argu- 
ment on  his  behalf  admits  that  a  party  going  to  France 
might  be  arrested,  though  the  laws  of  that  country,  if 
he  were  there,  would  be  perfectly  effectual  for  the  pur- 
pose of  giving  the  creditor  his  remedy ;  yet  tlie  same 
argument  would  prevent  the  arrest  of  a  debtor  going  to 
Calcutta^  where  there  would  be  much  more  difficulty  in 
following  him  for  the  recovery  of  a  debt  due  here.  This 
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Voiums  III.    shews  the  absurdity  of  attempting  to  qualify  the  provi- 
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sion  of  an  act  of  parliament  by  arbitrary  restrictioDS* 
Lamono       The  rule  must  be  discharged. 

Eirpi. 

Williams  J.  If  the  statute  bad  said  only  that  t 
party  leaving  Efigland  for  the  purpose  of  defrauding  bis 
creditors,  or  of  going  to  a  country  where  he  was  not 
domiciled,  should  be  held  to  bail,  the  case  would  be 
different  The  legislature  might  introduce  an  act  con- 
taining such  restrictions;  but  at  present  the  words  are 
quite  general ;.  and  I  agree  that  the  conclusion  stated  by 
my  Lord  must  prevail,  unless  we  are  to  abandon  all 
construction  founded  on  the  words  of  the  statute,  to  io- 
troduce  a  supposed  meaning,  which  they  do  not  furnish. 

Coleridge  J.  By  the  statute,  the  debt  must  be  one 
for  which  the  party  could  have  been  arrested  before  the 
act  passed,  and  he  must  be  about  to  leave  England. 
Those  things  must  concur.  I  do  not  say  that  when 
they  do  an  order  must  necessarily  be  granted ;  but  par- 
ties will  be  in  the  same  situation  as  they  were  before  the 
act  in  cases  where  it  was  necessary  to  obtain  a  Judge's 
order  to  hold  to  bail.  If,  in  a  case  of  this  kind,  it  were 
an  answer  to  a  plaintiff's  application  that  the  defendant 
was  domiciled  elsewhere,  or  had  property  in  another 
country,  and  we  were  on  that  account  to  bold  our 
hands,  we  should  not  only  abandon  former  practice, 
but  depart  from  the  intention  of  the  statute,  which 
was  to  preserve  the  former  law  of  arrest  in  particular 
cases  (a). 

Rule  discharged. 

(a)  Ifighlman  J,  was  sitting  in   the   Bail  Court  in  the 
PaitesoH  J. 
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/.  V  ♦:  ■...':       .)   ;.  «i;   Hi  '   •         Mir-    j.*  '•    :<!'"/•• 
*r¥EBT  lor  goods  sbld  and  'SSiveredj  an^' oh  an  Plem,indebt 

.   .X/     ...    ,  ,  ...    j  .^.j-;        .-1    .ij,,      -c.;:.  ..       for  goods  add, 

account  stated.  &c.,  Never  in-, 

*  Plea,  except  as  to  1*/.  iVi.,  prfPcel  fee,  never  indebted ;  ,,  to  iL  nt,, 
conclusion  to  the  country^    And  as  to  the  satd  1/.  175.,  J["tender.    Re- 

'  patcer'&c,  tliat  defendant,  at  the  time  wLen  t^e^^  ^7u^'^ 

'  8uni  of  1'/.  1 75.',  parcel  &C.V  ^came  (Sue,  was,  and  from  T'*'»  ^  '''-* 
thence  hitherto  h^th  been,  and  still  is,  ready  tp  pay  plain-  s^d  R  17«., 
tiff  th^  said  sum  of  1/.  1 75.,  parcel  Sec,  and  thaU  after  the  defendant  to 

-n      ■'••'=•  ►"  .....?  »^     ..    .1  \Ai.f»    >n}  .T»  •   •       •        plaintiff onac 

time  when  the  said  1/..  175.,  parcel  &c.,.  became  due,  and  count  of  the 

.  .''r..u;-</  .     .'      ir  '.  i  .     hI*   •  i-r     ^ii'  'ijr  ■;   .  •  •  -  ;'•  cauietof 

before  the  commencement  of  this  suit,  to  wit  on  &c.»  action  &c 

defendant  was  rea^v^d  willing  to  ^ajr,  and  then. t^-  [^l,  tender,  Z 

dered  and  offered  to  plaintiff  to  pay  him,  the.  said  sum  ^/"i*  ^^ 

of  1/.  175.,  parcel  &c. :  verification.  main^unpaid, 

•  •.«.,     •     •^."..     ..    r..- ■.^y?:iis   >ri-y/  jr  ji'M'^  <-.-;-,J  Hi    .v»       plaintiff de- 

Replicatjon,.  joininir  issue  on  the  plea  pf. Never  in-  mandedof  de- 
debted..    And,  as  to  the  plea  of  defendant  by  him  lastly  2L  ?«.,  which  ' 

•'*•    »■•    *•''  .■■•P«;ti.,  <-    '  i.ii(r.i(|  i'.  \i>'i.iyfi;  .  ".y     indud^the 

above  pleaded,   that,    before   and   at  the.  time , of  the  iLi7i..«ndhe 
making  of  the  alleged  tender^  and  before  and  at  the  time  ^^^  ^*^" 
of  the  making  of  the  demand  and  refusal  hpreinafterrnfei^-  ,pj^^j^" 
tioned,'a  debt  or,  sqm  amounting  to  a  lafg^r  sufi^  thaja  »«"«»•»  "© 
1/.  175.,  to  wit  the  sum  of  2/.  75.^  and,  incluclinir  the  plea  of  tender, 
said  sum  of  1/.  175.,  was  due  from  defendant  to  plaintiff 
for  and  pn  account  of  divers  of  the  causes  of  action  in 
the  said  declaration  mentioned :  and  that,  before  tJbe  said 

(a)  The  Court  sat  in  Banc  on  November  26th  and  28tb,  and  27^- 
cem^  Sd. 

VOL,  III.  N.  S.  So 


916  Q-B.    MICHAELMAS  VACATION, 

Vwkmt  IIL    tender,  and  while  the  said  sum  of  2/L  Ts.   remained 

*        mipaid,   to  wit    on   20th   March,  a.  d.    1842,    plain- 

BftAMooN      ^j£p  demanded   payment  from   defendant   of  the  said 

Nswmoxov.  debt  or  gum  of  2i  7s^  which  said  sum  included  the 
said  sum  of  1/.  17f.,  parcel  &c.:  yet  defendant  did  not 
then  pay  the  said  sum  of  2/.  7s.  or  any  part  thereof 
but  then  wholly  neglected  and  refused  to  pay  the  said 
debt  or  sum  of  22.  7s.  and  every  part  thereof:  and  that 
no  set  off  or  other  just  cause  then  existed  for  non- 
payment by  defendant  of  the  said  sum  of  2L  7s-  or  any 
part  thereof:  verification  and  prayer  of  judgment, 
*^  and  his  damages  by  him  sustained  by  reason  of  the 
nonpayment  of  the  said  sum  of  22.  75." 

Demurrer,  assigning  for  causes  that  the  replication 
admits  the  tender  of  the  said  sum  of  IL  17^9  but  does 
not  avoid  the  effect  of  that  tender  by  shewing  any  sub- 
sequent demand  of  that  particular  sum,  but  alleges  a 
demand  of  a  greater  sum  before  the  tender  was  made^ 
which  is  no  answer  whatever  in  law  to  the  plea  of 
tender;  and  also  for  that  the  said  replication  should 
either  deny  the  tender,  or  admit  it  and  acknowledge 
satisfaction  as  to  the  amount  tendered  and  brought  into 
Court,  or  else  shew  a  subsequent  demand  of  the  par- 
ticular sum  tendered :  and  also  for  that  the  said  repli- 
cation offers  no  material  issue,  and  concludes  with  a 
prayer  of  judgment  for  damages  by  the  plaintiff  sus- 
tained by  [reason  of  the  nonpayment  of  the  sum  of  2L  7s.f 
although  the  plea  is  only  pleaded  as  to  the  damages  in 
respect  of  nonpayment  of  the  sum  of  ]/.  175.,  and  the 
plaintiff  at  the  commencement  of  his  replication  to  the 
said  plea  of  tender  professes  only  to  plead  as  to  the 
damages  sustained  by  reason  of  the  non-payment  of 
the  sum  of  1/.  175.,  &c.     Joinder  in  demurrer. 


VL  VICTORIA.  917 

Petenioiff  was  called  upon  by  the  Court  to  support  QiMm'«  BtnOu 

the  replication.    A  replication  like  this  was  held  good  1__ 

on  demurrer  in  Cotton  v.  Godwin  (a),  where  Parke  B.  B»amdpji 
(delivering  the  judgment  of  the  Court)  said :  "  The  Nswutoioir. 
principle  of  the  plea  of  tender  is,  that  the  defendant 
has  performed)  so  far  as  he  could  perform,  hb  part  of 
the  contractf  by  being  always  ready  to  pay  the  debt, 
and  actually  offering  to  do  it;  but  this  replication  shews 
that  there  was  a  time  when  the  defendant  was  not  ready 
to  perform  his  part,  viz.  when  the  demand  was  made 
of  the  whole  amount  of  the  note,  at  which  time  he 
ought  to  have  been  ready  to  pay  the  whole,  as  the  whole 
was  then  due,  according  to  the  averments  in  the  repli- 
cation, which  must  be  taken  to  be  true  on  this  demurrer. 
That  being  so,  a  subsequent  tender  of  part  was  unavail- 
ing." In  that  case  a  set-off  only  was  pleaded  to  the 
excess  of  alleged  debt  above  the  sum  tendered ;  here 
the  existence  of  any  such  debt  is  denied ;  but  that  can 
make  no  difference.  The  replication  in  each  case  dis* 
poses  of  part  of  the  claim,  and  answers  the  residue  by 
stating  a  tender.  In  T}/ler  v.  Bland  (b)  the  replication 
was  in  nearly  the  same  words  as  this ;  and  the  Court  of 
Exchequer  thought  it  good.  Jones  v.  Qooen  (c)  may  be 
cited  on  the  other  side :  but  there  it  did  not  appear  that 
the  sum  alleged  in  the  second  plea  to  have  been  ten- 
dered was  not  the  whole  which  at  that  time  was  due. 

Bovill  contri.  Tlie  decision  in  Tyler  v.  Bland  {d) 
seems  to  have  proceeded  on  the  authority  of  Cotton  v. 
Godwin  {e).     In  neither  case  was  the  attention  of  the 

(a)  7  M.^  W.  147.  (b)  9  U.  i  W.  S3S 

{c)  5  Ai  E.  SS2.  (d)  9  M.^  W  SSS. 

(e)  1  M.fW.  147. 

80  2 
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VohmeliL     Court    of  'Exchequer  drawn  to  Spyhey  v.  Hide  (a\ 
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where  a  tender  of  5/.  l5.  was  pleaded,  and  the  plamtiff 
B&AMDOK  replied  a  subsequent  demand  and  refusal  of  5/.  Is.  bat 
Nkwikotok.  proved  that  he  had  demanded  11/.  6s.,  and  this  evidence 
was  held  not  to  support  die  replication.  Biven  v. 
Griffiths  (b)  is  a  decision  in  banc  to  the  same  efie6t 
These  cases  establish  the  proposition  that  demand  and 
refusal  of  a  larger  sum  before  or  afler  tender  are  not 
equivalent  to  demand  and  refusal  of  a  smaller. 

Petersdorffi  was  heard  in  reply. 

Lord  Demmak  C.J.  It  appears  that  the  Court  of 
Exchequer,  in  the  two  cases  which  have  been  cited,  did 
not  advert  to  the  principle  laid  down  in  the  earlier 
decisions.  And  the  point  is  clear.  The  defendant 
by  his  plea  answers,  as  to  the  sum  of  1/.  ITs^  that  he 
was  always  ready  to  pay  and  did  tender  that  sum.  The 
plaintiff  then  says,  ^^  I  demanded  more,  and  you  owed 
more."  •  But  the  defendant  had  a  right  to  say,  as  he 
does  by  his  pleading,  that  1/.  17s.  was  all  he  owed,  and 
that  he  tendered  1/.  17s. ;  and  to  that  the  replication  is 
no  answer.     The  defendant  is  entitled  to  judgment. 

Coleridge  and  Wightman  Js.  concurred. 

Judgment  for  defendant 

(a)  I  Camp.  181.  (6)  5  B.  i  Aid,  630. 
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QmeevCi  Bench, 
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Hall  against  Fearnley.  Monday, 

November  S8U1. 

nPRESPASS  for  driving  derendant's  cart  and  horse  in  trespass  for 
with  great  violence  against  plaintiff,  and  thereby  fe"dwft'»awt 
knocking  him  down,  bruising  and  wounding  him,  &c.       ^Tbrowin*" 
Plea,  Not  guilty.  *»»«?  ^o^"» 

°       "^  and  wounding 

On  the  trial,  before  Wightman  J.,  at  the  Middlesex  *>>"»»  defend- 

ant  cannot 

sittings  in  Hilary  term  1842,  it  was  proved  that  the  shew,  under 

1   .     .«•  11  .  *.    I  Not  guilty,  that 

plamtiff  was  walkmg  on  a  narrow  part  of  the  pavement  there  was  no 

in  a  public  street,  where  there  was  a  considerable  cur-  hufjIStl^but" 

vature  in  it.     The  defendant  was  driving  a  cart  in  the  Icddw^lif 

road  near  the  pavement  at  the  edge  of  which  the  plain-  j!'PP*<*  ^«>™ 

tiff  was  walking.     The  case  for  the  plaintiff  was  that  ^^  defendant 

unintentionally 

there  was  want  of  due  care  on  the  part  of  the  defendant,  drove  over  biau 

Inevitable 

who  had  driven  so  close  to  the  pavement  as  to  knock  accident,  aris- 
the  plaintiff  down,  and  run  over  and  break  his  leg.  rfor  agenqr!^* 
The  defendant  endeavoured  to   shew   that   the  plain-  bmiadrfence 
tiff  had  slipped  from  the  curb  stone  at  the  moment  J||J|S|j^,^|fj 
when  the  cart  was  passing,   and  had  so  got  his  leg  "*"«• 
under  the  wheel.     The  defendant  called  no  witnesses, 
Wightman  J.  told  the  jury  that  the  question  for  them 
was,  whether  the  injury  was  occasioned  by  unavoidable 
accident  or  by  the  defendant's  default ;  and  that,  if  they 
thought  the   plaintiff  had   accidentally  slipped  off  the 
pavement  as  the  defendant's  cart  was  passing,  and  had 
been  run  over  in  consequence  of  such  accident,  they 
ought  to  find  for  the  defendant.     Verdict  for  defendant. 
In  the  same  term  Crowder  obtained  a  rule  nisi  for  a 
new  trial  on  the  ground  that  the  Judge  had  misdirected 
the  jury,  by  telling  them  that,  on  the  issue,  if  the  in- 
jury was  accidental,  the  defendant  was  entitled  to  a  verdict. 

So  3 
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Voktm  IIL  Kncttdes  now  shewed  cause.     The  jury  have  in  effect 
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*  negatived  all  fault  on  the  part  of  the  defendant    This 


Hall  ^^  ^j^  inevitable  accident,  as  in  Gibbon  v.  Pepper  {a\ 
FiAmvxaT.  where  the  defendant's  horse  ran  away  with  the  rider, 
and  struck  the  plaintiff,  and  the  Court  held  it  to  be  no 
trespass,  and  therefore  properly  evidence  under  Not 
guilty.  The  new  rules  of  pleading  make  no  alteration 
in  pleadings  for  trespass  to  the  person ;  and  the  case 
therefore  stands  on  the  old  forms  of  pleading.  This 
was  in  fact  no  assault  or  battery  at  all ;  for  to  constitute 
one  some  degree  of  negligence  is  always  necessary; 
3  Starkie  on  Evidence^  1119.,  8d  ed.  Gough  v.  Bryan  (J) 
is  to  the  same  effect.  There  a  special  plea,  alleging 
collision  by  the  improper  driving  of  the  plaintiff  himself, 
and  concluding  to  the*  country,  was  held  to  be  bad  as 
amounting  to  the  general  issue.  Griffin  v.  Parsons  {c\ 
reported  in  Selwyn*s  Nisi  Pritts^  tit.  Assault  and  Battery^ 
sect.  1.,  shews  that  a  seizure  of  the  person  is  not  ne- 
cessarily an  assault^  but  that  the  animus  with  which  the 
act  was  done  is  material ;  therefore,  on  a  replication  de* 
nying  a  prior  assault,  evidence  was  admitted  to  shew  that 
the  alleged  assault  was  only  to  part  the  defendant  and 
another  who  were  fighting.  It  is  at  all  events  evidence 
in  mitigation.  [Lord  Denman  C.  J.  If  the  plaintiff  has 
suffered  damage  by  a  trespass  not  justified,  the  de- 
fendant should  pay  the  whole  amount  without  inquiry 
into  the  question  of  animus.  The  case  would  be  dif- 
ferent, if  the  defendant  was  not  a  voluntary  agent.  So 
it  may  be  different  where  an  action  on  the  case  for 
negligence  is  brought,  and  the  negligence  is  denied; 
there  negligence  is  the  fact  in  issue.] 

(a)  S  5Wfc.  6S7.  (b)  ^M.^W.  77a 

(c)  1  Sdw,  N.  P.  35,  26,  note  (1),  10th  ed. 
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Croaker  (with  whom  was  H.  S*  Cooper)  contri.    The  QiMm*i  B$meh, 
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case  of  Gibbon  v.  Pepper^  as  reported  in  Lord  RaymoruTi 
Beports  (a),  appears  to  have  been  one  of  mere  in-  ^^"^ 
voluntary  accident  occasioned  by  the  act  of  a  third  Fiabvlbt* 
person  in  frightening  the  defendant's  horse.  A  flash  of 
lightning  may  have  the  same  effect,  and  would  cer- 
tamly  exculpate  the  rider  from  all  blame.  But  here 
there  was  nothing  inevitable.  Weaver  y.  Ward  (b)  is  in 
point  There  an  accidental  injury  done  by  a  soldier 
who  was  exercising  was  held  to  be  actionable,  for  there 
was  nothing  to  shew  that  it  was  unavoidable.  Griffin 
v.  Parsons  (c)  is  only  a  Nisi  Prius  case,  and  the  doctrine 
contained  is  against  the  current  of  authorities.  Milman 
v.  Dolwell  (d)  and  Knapp  v.  Salsbury  {e)  also  shew  that,  if 
the  trespass  is  in  fact  committed,  the  fact  of  its  being 
excusable  by  some  accident  or  by  negligence  of  the 
plaintiff  is  matter  for  a  special  plea.  [He  was  then 
stopped  by  the  Court.] 

Lord  Denman  C.  J.  The  authorities  shew  that  if 
the  accident  had  resulted  entirely  from  a  superior 
agency,  that  would  have  been  a  defence,  and  might 
have  been  proved  under  the  general  issue;  but  a  de-  . 
fence  admitting  that  the  accident  resulted  from  an  act 
of  the  defendant  would  not  have  been  so  proveable. 

Coleridge  J.  Any  defence,  which  admits  the  tres- 
pass complained  of  to  be  the  act  of  the  defendant,  must 
be  pleaded  specially. 

(a)  Gibbons  v.  Pepper,  1  Xd.  Raym,  38. 

(b)  Hob,  134.,  5th  ed. 

(c)  1  Sehf.  N.  P.  95,  S6.  iiole(l>  lOth  «d. 

(d)  8  Can^.  378.  (^)  «  Cmp.  SCO. 

So  4 
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T. 

Pjcarxlkt* 


WiGHTMAN  J.  The  act  of  the  4efeiidai]t  was  prhni 
facie  unjustifiable,  and  required  an  excise  to  beshewiL 
When  the  motion  in  this  case  was  first  mad^  I  had 
in  my  recolleaion  the  case  of  Wakeman  v.  BobifMpn{fi^ 
It  was  there  agreed  that  an  involuntary  act  might  be  a 
defence  on  the  general  issue*  The  decision  indeed 
turned  on  a  different  point ;  but  the  general  proposition 
is  laid  down.  I  think  the  omission  to  plead  the  de- 
fence here  deprived  the  defendant  of  the  benefit  of  itt 
and  entitled  the  plaintiff  to  recover. 

Rule  absolute  for  a  new  triaL 


(o)  1  Bing.  313. 


^^avember  SSth. 


Batner  against  Wbioht. 


T^EBT.  The  declaration  stated  that  defendant,  on 
&c.,  was  indebted  to  plaintiff  in  45/.  for  work  done 
by  plaintiff  as  the  agent  of  and  for  defendant,  upon  his 
retainer  and  at  his  request,  and  for  commission  and  re- 
ward due  and  of  right  payable  from  defendant  to  plain- 
tiff in  respect  thereof,  nntl  in  4«5/.  for  money  paid  by 
plaintiff  for  the  use  of  defendant  at  his  recjuest,  and  in 
4*5/.  for  money  found  to  be  due  from  defendant  to  plain- 
tiff on  an  account  then  stated  between  them,  which  said 
several  sums  were  to  be  respectively  paid  by  defen- 
dant to  plaintiff  on  request,  whereby,  and  by  reason 
of  the  nonpayment  &c.,  an  action  hath  accrued  &c.: 


Declaration  in 
debt:  1st 
count  demand- 
ing 45/.  for 
work  &c.  as 
phuntifTs 
agent;  Sd 
count  demand- 
ing 45L  on  an 
account  stated. 

Plea,  Uiat 
the  monies  in 
the  1st  and  Sd 
counts  men- 
tioned are 
claimed  for 
work  done  as  a 
broker  of  the 
City  o(  London, 
and  that  plain- 
tiff was  not 
duly  admitted 
a  broker. 

Held  bad,  on 
special  demurrer,  for  not  ayerring  that  the  acooant  mentioiied  ia  the  third  coont  was  itated 
in  respect  of  th«  work  mentioned  in  the  first.  , 
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yet  defendant  hath  not  paid  the  said  several  sums  8CC.5  Qiieen*$  Bendu 

1 842 
or  any  part  thereof:  to  the  damage  &c, ' 

Plea.  The  defendant,  "  as  to  the  first  and  last  counts  Ra^ni* 
of  the  declaration,  says  that  the  moneys  in  the  first  and  WuaHT. 
last  counts  of  the  declaration  mentioned  are  claimed  liy 
the  plaintiff  for  and  in  respect  of  work  done  heretofore, 
to  wit  on  "  &c.,  "  and  on  other  days  "  &c.,  "  within  the 
.City  of  London  and  the  liberties  thereof,  and  not  else- 
where, by  the  plaintiff  as  a  broker,  and  as  the  broker  of 
and  for  the  defendant,  in  and  about  buying  and  selling 
goods  and  merchandise  as  such  broker,  and  the  plaintiff 
was  not,  before  or  at  any  of  the  times  when  the  said 
work  was  so  done,  admitted  to  act  as  a  broker "  &c, 
*^  in  pursuance  of  the  statute  in  such  case  made ;  and 
the  plaintiff  then  on  those  several  occasions  acted  as  a 
broker  within  the  said  city  and  the  liberties  thereof,  not 
being  admitted  in  pursuance  of  the  said  statute,  contrary 
to  the  form  of  the  statutes  in  such  case  made : "  yerifi- 
cation. 

Demurrer  to  plea  to  the  first  and  last  counts,  assigning 
for  causes  '^  that,  although  the  cause  of  action  stated  and 
set  forth  in  the  first  count  of  the  declaration  is  a  debt  of 
45/.,  therein  alleged  to  be  due  from  the  derendant  to  the 
plaintiff  for  work  done  by  the  plaintiff  as  the  agent  of 
and  for  the  defendant  upon  his  retainer  and  at  his  re- 
quest, and  fur  commission  and  reward  due  and  of  right 
payable  from  the  defendant  to  the  plaintiff  in  respect 
thereof,  and  the  cause  of  action  stated  and  set  forth  in 
the  last  count  of  the  declaration  is  a  debt  of  45/.  for 
money  found  to  be  due  from  the  defendant  to  the  plain- 
tiff on  an  account  then  stated  between  them,  yet  the 
defendant  hath  in  and  by  his  said  plea  alleged  that  the 
moneys  in  the  first  and  last  counts  of  the  declaration 
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^  done  heretofore,   to  wit  on*'  &c,  •^and  other  days* 

^^]"^       &c^  <<  within  the  city  of  London  and  the  liberties  there- 

WmMBc       of,  and  not  elsewhere,  by  the  plaintiff  as  a  broker,  and 

as^he  broker  of  and  for  the  defendant,  in  and  abont 

buying  and   selling  goods  and  merchandise  as  soch 

broker,  which  allegation  is  wholly  inconsistent  with  and 

contradictory  to  the  cause  of  action  claimed  in  the  lait 

count  of  the  said  declaration :  and  also  for  that  the  sud 

plea  neither  direcdy  traverses  nor  confesses  and  aTddi 

the  cause  of  action  stated  in  the  last  count,  but  amoants 

only  to  an  argumentatiye  and  circuitous  traverse  of  dit 

existence  of  that  cause  of  action :  and  also  for  that  the 

defendant  hath  not  in  or  by  hb  said  plea  ofifered  to  tak^ 

or  taken,  any  proper  issue  upon  the  first  and  last  counti 

of  the  said  declaration,  but  hath  pleaded  and  shewn 

other  matters,  and  hath  improperly  attempted  to  couo 

fine  and  limit  the  plaintiff  to  one  cause  of  action  instead 

of  two  distinct  and  separate  causes  of  action  in  respect 

of  the  said  first  and  last  counts.     And  also  for  that  the 

said  plea  is  in  divers  other  respects  uncertain,"  &c. 

Joinder  in  demurrer. 

H.  S.  Cooper^  for  the  plaintiff.  The  first  and  third 
counts  contain  demands  different  in  their  nature ;  and 
the  plea  answers  only  one.  \_Wightman  J.  It  does  not 
allege  that  the  account  was  stated  in  respect  of  work 
done  as  mentioned  in  the  first  count.]  That  should  have 
been  pleaded,  and  that  the  sums  mentioned  in  the  two 
counts  formed  one  identical  debt.  One  thing  may  be  de- 
manded in  different  ways ;  but,  if  a  party  means  to  aUege 
that  two  sums  are  in  reality  claimed  for  the  same  cause  of 
action,  he  must  aver  that  fact,  as  was  done,  and  held  to  be 
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done  correctly^  in  Mee  v.  Tomlinson  (a) :  it  cannot  ]be  Q^feeiCt  Bench, 

1842. 
supplied  by  intendment  in  favour  of  the  party  pleading.  ' 

And  the  objection  is  good  on  special  demurrer.  In  Bath** 
Tayler  v.  Herbert  (ft),  where  the  declaration  contained  Wmmtt. 
counts  on  an  indebitatus  assumpsit  for  10/.  and  a 
computasset  for  SSLj  the  defendant  pleaded  the  statute 
of  usury  to  the  indebitatus,  and  averred  that  the  in- 
debitatus and  the  computasset  were  for  the  same 
cause  of  action;  and  the  averment  was  held  bad; 
^foT  the  ground  of  the  indebitatus  is  the  debt,  and 
the  ground  of  the  computasset  is  the  account;  and  so  it 
cannot  be  averred  that  there  is  t^e  same  cause  of  both :  ** 
and  Hale  C.  J.  said  <^  he  should  have  pleaded  the  sta- 
tute to  the  indebitatus,  and  then,  that  afterwards  they 
came  to  an  account  for  the  45ame  wares,"  &c.  Sheldon 
▼•  Clipsham  (c)  also  shows  how  a  defence  of  this  kind 
may  be  pleaded.  The  plea  is  clearly  objectionable  on 
the  last  special  ground  stated  in  the  demurrer.  The 
plaintiff  is  entitled  to  have  each  count  of  the  declaration 
treated  as  containing  a  distinct  cause  of  action,  unless 
the  contrary  be  shewn  in  pleading.  Here  the  count  on 
an  account  stated  is  wholly  independent  of  the  count  for 
work  done.  The  plea  of  Nunquam  indebitatus,  which 
would  have  answered  both,  is  not  pleaded.  The 
defendant  pleads  another  single  plea  which,  if  good, 
should  be  equivalent  to  Nunquam  indebitatus,  and 
which,  therefore,  must  profess  to  answer  both  counts; 
but  it  makes  no  answer  to  the  account  stated.  Unless, 
therefore^  that  count  can  be  treated  as  a  nullity,  the  plea 
b  defective. 

(a)  AA.iE.  S6S.  (6)  Fretfn.  £.  B.  i  C  P.  367. 

(c)  7.  Rcuf,  449.    S.  C.  8(r.)  Jones,  ISS. 
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FoUm  lit        ErUf  contr^.    Where  two  counts  evidently  may  be 
^ .  for  the 'Same  cause  of  action,  as  in  this  case,  the  defend- 


Ratkbk       |^q|.  Q^y  (j.^^  ^Ij3  causes  as  identical  without  a  formal 
WuauT.       averment.     Patieson  J.  said,  in  Mee  v.  TomUnson  (a), 
<<The  new  rules  allow  an  account  stated  to  be  joined 
with  any  other  count  for  a  money  demand,  although 
there  be  not  distinct  subject   matters    of   complaint. 
Therefore  a  sum  due  upon  a  consideration  mentioned 
in  another  count  may  be  the  same  as  that  claimed  in  the 
count  upon,  an  account  stated.*'     Then  the  defendant 
here  may  well  plead  one  plea  as  to  <^  the  moneys  in  the 
first  and  last  counts  of  the  declaration   mentioned" 
[Wighiman  J.  Can  you  assume  that  they  are  *<  claimed 
by  the  plaintiff"  on  the  same  account?]     The  defen- 
dant may  say  that,  in  whatever  way  claimed,  they  are 
renlly  claifned  for  services  as  a  broker,  and  that  the 
plaintiff  was   not  duly   qualified.     [Coleridge  J.   Yon 
would  drive  the  plaintiff  to  take  issue  on  the  identity  of 
the  claims,  and  admit  the  other  matters  of  defence. 
Wighiman  J.  You  might  have  pleaded  the  same  defence 
to  both   counts,  first  identifying  the  subject  matters. 
Your  plea  may  be  true,  but  is  not  properly  introduced. 
Lord  Denman  C.  J.     The  demand  in  the  last  count  is 
for  money  found  due  upon  an  account  stated.     Are  you 
in  a  condition,  without  further  averment,  to  say  that 
that  demand  is  for  work  done  under  an  illegal  contract? 
Coleridge  3.  Ought  not  you  to  have  said  that  the  ac- 
count was  stated  of  and  concerning  work  done  as  a 
broker?]    The  objection,  if  valid,  is  not  such  as  the 
language  of  the  demurrer  points  out.     llie  averment 
that  the  claim  is  for  work  done,  &c.,  is  not  <<  inconsis« 

(a)  AA.^E.  370. 
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tent  with  "  or  "contradictory  to*  the  cause  of  action  in  Qa«»**  Bench. 
the  last  count ;  nor  is  the  plea  argumentative.    Thfe  de-  ' 

murrer  does  not  specify  as  a  defect  that  the  causes  of  Ratmi* 
action  in  the  two  counts  are  not  identified.  The  autho-  Wwomt. 
rity  of  Mee  v.  Tomlinson  {a)  is  shaken  by  the  subse- 
quent cases  of  Mitchell  v.  Tcwrilcy  (ft)  and  Marshall  v. 
Whiteside  (c).  In  Wright  v.  jlcres  {d)  a  question  re- 
sembling that  in  the  present  case  arose,  but  was  ren- 
dered immaterial  by  a  nolle  prosequi  as  to  one  tount. 
The  Court  of  Exchequer  held,  in  Noel  v.  Davis  {e), 
that,  to  a  declaration  of  four  counts,  each  claiming  100/., 
the  defendant  might  plead  a  set-off  of  27/.,  without  say* 
ing  how  much  of  the  monies  in  each  or  either  of  the 
counts  the  set-off  was  intended  to  cover. 

H,  5.  Cooper^  in  reply,  was  stopped  by  the  Court 

Lord  Denman,  C.  J.  The  objection  is  rather  re- 
fined ;  but  the  plea  ought  to  have  been  introduced  by  a 
proper  averment.     The  plaintiff  must  have  judgment. 

Coleridge  J.  (g)  concurred. 

WiGHTMAN  J.  The  defendant  must  fail*  for  want  of 
an  averment  that  the  two  counts  are  for  the  same  iden^ 
tical  sum  of  money. 

Judgmelit  fbr  plaintifi. 

Erie  asked  leave  to  amend,  but  it  was  refused. 

(a)  4j4.iE.  262.  (b)  7  J.  i'  E.  164. 

(c)  \  M.  ^  W.  188.    S,  C.  Tyr,  J-  G.  485. 
(rf)  GA,iE,  726.  (0  4  1/.  4^  r.  136. 

{g)  WiUiams  J.  was  absent. 
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Monday,  Veitch  against  Mabt  Ann  Russell. 

A  pbyitciaii         A  SSUMPSIT  «  for  the  work  and  labour,  care,  dili- 

hat  in  genmu      Xa» 

no  legal  right  gence,  joumeys  and  attendances  of  the  plaintiff  by 

hit  feet;  but  he  him  done,  performed,  given  and  bestowed  for  the  de- 
may  have  itby__  _  „^  •<•« 

actual  contract,  fendant  at  her  request:"  for  money  paid,  and  on  tn 

tile  onus  of  « 

proTing  which,  account  Stated, 
for'^u^hto,  Particular  of  demand. 

pUiSS:*^*  «  To  fifty  visits  paid  by  the  plaintiff  as  a 

Defendant,  medical  adviser,  at  the  request  of  defendant, 

a  lady  of  mo-  '  ^ 

derate  fortune,    upon  Mr.  Tkomas  Beckleu,  then  residing  in 

requested 

plaintifi;aphy.  London^  from  Richm&nd,  between  the  1st  of 

sician,  to  attend    _  ,        .         i  ,^-.^  i     i        ^-.i 

her  brother,       September  m   the  year  1889,  and  the  2Sd 

who  was  ill,  -      -t  •     ^i_  i  a  .« ^ 

and  in  indi^nt    4P^^  ^  *«  7^^^  1^*0- 

had  so  attended  ^jflp  {^  succession,  between  the  22d  Jidu  and 

for  some  tmie,  "^ 

defendant  the  29th  Atigust  in  the  year  1840,  upon  Mr. 

wrote  to  him :  o  .^  * 

"  As  your  ac-     Becklet/t  from  Richmond  to  CamberwelL 

<y>unt  against  rr«       i  .     .i         .  .  <  i   •         t   •     •«» 

me  for  attend.        "  To  eleven  Similar  Visits  paid  by  plaintin 

brot*ber  must  between  the  SOth  of  August  and  the  17th  day 

abll%"if"will  ^^  September  in  the  year  1840,  from  Rich- 

oblige  me  ^^j  ^^  London  -  .  .  -  jf  78     0    5 

by  letting  me 
have  it"  «« My 

wish  is  to  present  you  with  such  a  sum  as  you  would  call  upon  me  to  pay  you.**  "I  do  not 
know  what  you  would  deem,  under  the  circumstances,  a  suitable  acknowledgment."  <*  I  hope 
you  will  at  once  tell  me  what  sum  will  be  agreeable  to  you  to  accept  from  me.**  Plaintifr 
named  150/.,  which  defendant  said  was  more  than  she  had  eipected,  or  could  afiTord  to 
pay,  and,  after  some  other  communications,  she  wrote  :  **  Let  me  know  the  name  of  your 
bankers,  that  I  may  pay  70^  to  your  account  in  liquidation  of  my  debt  to  you  up  to  the 
present  time.  You  will  further  oblige  me  by  letting  me  know  on  what  tenna  yoa  will 
continue  your  Tisits.*' 

Plaintiff  brought  assumpsit  for  the  higher  sum.  The  Judge  left  it  to  the  jury  to  say 
whether  there  had  been  any  contract  between  plaintiff  and  defendant  for  payment  of 
fees.  The  jury  thought  not,  and  found  a  verdict  for  the  defendant.  On  motion  for  a  new 
trial :   Held,  that  the  jury  bad  drawn  a  right  condufion  fh>m  the  evidence. 

Held  also,  that  plaintiff  could  not  recover  his  travelling  eipenaea  incurred  in  visiting 
plaintiff's  brother,  as  money  paid  to  defendant's  use ;  for  that  such  payments  were  made  to 
plaintiff's  own  use  in  the  ordinary  exercise  of  his  profession. 
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Brought  forward  -  ^7S    0  5 

•  **  To  cash  paid  by  plaintiff  in  performing 
the  journeys  from  Richmond  to  London^  and 
incidental  thereto,  in  paying  the  said  fifty 
ybits  and  the  said  eleven  visits "      -  -  85     0  0 

"  Charges  for  a  fly  used  in  paying  the  above 
mentioned  thirty  nine  visits,  at  1/.  per  day  -  39     0  0 
•*  Allowance  to  flyman    -            -            -     7  16  0 
"Tolls 2  13  7 


1842. 

VnrcH 

*     T. 
ROMUA. 


^157  10  0' 


Plea,  Non  assumpsit.     Issue  thereon. 

On  the  .trial,  before  Wightman  J.,  at  the  sittings  in 
Middlesex  after  Hilary  term  1842,  it  appeared  that 
the  plaintiff  was  a  physician,  and  had  in  that  capacity 
attended  the  defendant's  brother  at  the  times  and  in 
the  manner,  and  had  on  those  occasions  incurred  the 
expenses,  stated  in  the  particular.  The  material  ques- 
tion was,  whether  the  defendant  had  rendered  herself* 
liable  for  the  remuneration  now  claimed  by  the  plain- 
tiff: and  it  was  contended  on  his  part  that,  admitting 
no  action  to  be  in  general  maintainable  by  a  physician 
for  such  recompense,  the  defendant  had,  in  this  case, 
bound  herself  to  make  it  by  actual  contract. 

With  reference  to  the  first  series  of  visits,  letters  from 
the  defendant  to  the  plaintiff  were  put  in,  the  first  two 
describing  the  brother's  symptoms,  and  requesting  the 
plaintiff  to  visit  him  :  the  third  stating  as  follows :  "  As 
regards  his  going  to  the  sea,  he  seems  rather  to  dislike 
it,  thinking  it  will  add  to  the  expenses.  I  told  him,  if 
you  thought  it  absolutely  necessary  for  his  recovery,  he 
should  go,  however  dear  it  might  cost  my  purse ;  and, 
therefore,  if  you  conceive  it  absolutely  necessary,  I 
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would  be  sorry  to  prevent,  as  all  depends  upon  me. 
You  are  aware  of  all  this,  and  of  my  sincere  desire  to 
have  him  restored,  if  possible,  to  health." 

As  to  the  visits  from  July  to  September  1840,  die 
plaintiff  put  in  tlie  following,  among  other  lettiers,  from 
defendant  (o  plaintiff. 

<<J%21st,  1840. 

"  Dear  Dr.  Veilcfu  My  brother  Richard  is  just  come 
to  tell  me  tliat  poor  Thomas^  (the  brother  first  men- 
tioned) <<  was  taken  suddenly  ill  this  morning.  He  b 
in  a  state  of  stupor,  not  knowing  any  one.  I  am  anxious 
to  apprise  you  of  this  sad  affliction,  believing  you  to 
be  the  only  medical  friend  who  can  restore  him.  A 
medical  gentleman  was  sent  for :  the  result  of  his  opi- 
nion I  know  not.  Pray  go  and  see  him."  (The  address 
was  then  given).  .<<  I  am  fearful  of  sending  any  phy- 
sician from  town,  as  they  might  not  understand  him  as 
you  do." 

^*  August  SOth,  1840. 

*'  As  your  account  against  me  for  attendance  on  my 
brother  must  be  rather  a  formidable  one,  you  will  oblige 
me  by  letting  me  have  it,  -up  to  his  removal  to  town." 

The  following  correspondence,  which  took  place  during 
Sep/ember  1840,  was  also  put  in  during  the  trial. 
Plaintiff  to  defendant 

*'  I  have  received  your  letter  of  the  SOth  ult. ;  and  I 
will  see  you  soon,  being  fully  convinced  that  no  claim 
that  is  just,  and  contracted  in  so  good  a  cause,  will  be 
formidable  to  you." 

Defendant  to  plaintiff. 

*'  Ihave  thought  a  great  deal  upon  the  subject  of oor 
conversation  on  Monday  last ;  and  the  more  I  think  of 
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it,  the  more  perplexed  I  feel  as  to  what  I  should  do.  My  Queen^t  Bench. 

wish  is  to  present  you  with  such  a  sum  as  you  would   !___. 

call  upon  me  to  pay  you.  Now,  as  this  can  only  be  Vkitcb 
done  by  your  telling  me  what  that  sum  should  be,  Bumell. 
I  shall  feel  greatly  obliged  to  you  by  your  doing  so.  I 
really  do  not  see  how  I  can  spare  you  this  trouble ;  for 
I  do  not  know  what  expences  you  have  incurred,  or 
what  you  would  deem,  under  the  circumstances,  a  suit- 
able acknowledgement  of  your  great  professional  skill 
and  attention.  Having  thus  explained  to  you  my  feel- 
ings on  this  subject,  I  hope  that  you  will  at  once  tell  me 
what  sum  will  be  agreeable  to  you  to  accept  from  me." 

Plaintiff  to  defendant. 

**  In  answer  to  your  letter  of  the  9th  instant,  I  hope 
you  will  regard  150  guineas  as  only  a  very  moderate 
compensation  for  my  long,  expensive  and  successful 
attendance  on  your  brother  at  your  most  earnest  re- 
quest.'' 

Defendant  to  plaintiff. 

**  I  have  received  your  letter^  which  painfully  sur- 
prises me.  From  your  general  kind  and  friendly  de- 
portment to  me,  and  especially  from  the  confidence  you 
have  more  than  once  reposed  in  me^"  &c.,  ^^  I  was  in- 
duced to  consider  you  my  friend ;  and  in  that  character, 
as  regards  professional  remuneration,  I  ventured  to  view 
your  attendance  on  ray  poor  brother  on  the  late  and 
present  occasion.  Feeling,  however,  that  I  ought  not 
to  lose  an  opportunity  of  refunding  to  you  the  money 
you  had  expended  on  his  account,  and  of  paying  you 
any  small  fee  which  you  might,  under  the  circumstances 
stated,  deem  right  to  charge  me,  but  which  fee  I  never 
thought  would  exceed  twenty  or  thirty  guineas,  I  soli- 
cited you,  on  my  brother's  removal  to  town,  to  let  me 

VOL.  III.  N.s.  S  p 
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discharge  my  debt  to  you.  You  are  aware  "  &c.  (men- 
tioning that  defendant's  brother  was  dependent  on  her 
for  support,  and  other  family  circumstances,  which 
limited  her  means.)  ^<  I  have  entered  into  this  explaoar . 
tion  to  shew  you  that  it  is  not  in  my  power  to  meet 
your  demand.  I  fully  appreciate  the  consummate  skill 
and  talent  which  you  have  displayed  in  the  treatment  of 
my  brother ;  and  I  wish  it  was  in  my  power  to  recom- 
pense you  as  you  deserve;  but  really  I  cannot  do  so: 
60/.  or  70/.  is  as  much  as  I  can  afford.'' 

Two  other  letters,  from  plaintiff  to  defendant  (ex- 
pressing hopes  of  a  satisfactory  arrangement,  and  pro- 
posing a  conference),  were  then  put  in ;  and  after  them 
the  following  from  defendant  to  plaintiff,  dated  Septent' 
bet'  15th. 

**  As  it  would  be  painful  to  me  to  have  any  conver- 
sation on  the  subject  of  our  late  correspondence,  will 
you  be  so  good  as  to  let  me  know  the  name  of  your 
bankers,  that  I  may  pay  70/.  to  your  account,  in  liqui- 
dation of  my  debt  to  you  up  to  the  present  time ;  and  you 
will  further  oblige  me  by  letting  me  know  on  what  terms 
you  will  continue  your  visits  to  my  brother  in  future." 

In  a  subsequent  letter  the  plaintiff  declined  further 
attendance,  on  account  of  other  engagements. 

It  appeared  that  the  plaintiff  and  defendant  had  been 
on  terms  of  friendship  independently  of  the  plaintiff's 
professional  attendance ;  and  that  he  had  occasionally 
dined  with  the  defendant  in  the  course  of  his  visits 
to  her  brother. 

Wightman  J.,  in  summing  up,  told  the  jury  that,  al- 
though such  an  action  as  this  was  unusual,  because  there 
was  a  conventional  mode  of  payment  generally  adopted, 
it  did  not  follow  that  a  party  might  not  contract  with  a 
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physicinn  to  remunerate  him  by  a  specific  rate  of  pay-  Queen's  Bench 

ment;  the  cases  deciding  only  that  a  contract  of  that   ' 

nature  could  not  be  inferred  from  the  mere  fact  of  Viwch 
attendance.  He  said  that  he  should,  therefore,  leave  it  Ruw'tt. 
to  them  to  say  (judging  by  the  correspondence  and  the 
other  circumstances  of  the  case),  whether  there  was  a 
contract  that  the  plaintiff  should  be  remunerated  for  his 
services,  or  whether  the  transaction  between  the  parties 
was  left  in  the  ordinary  state  of  circumstances  between 
physician  and  patient.  He  commented  on  the  letters 
produced  in  evidence,  putting  it  to  the  jury,  whether  or 
not  the  defendant's  letter  of  August  SOth  shewed  a  fore- 
gone agreement ;  and  he  observed  that  until  the  last  the 
defendant  did  not  so  much  object  to  paying  as  to  paying 
150  guineas.  And  he  said  that,  if  the  jury  thought  there 
was  a  special  agreement,  they  would  find  a  verdict  for 
the  plaintiff  in  such  amount  as  they  deemed  proper; 
but  that,  as  to  money  paid  out  of  pocket,  if  they  inferred 
from  the  facts  a  definite  contract  to  pay  that,  a  precise 
sum  (about  50/.)  was  fixed  by  the  evidence.  The  jury 
expressed  their  opinion  that  there  was  no  contract,  and 
found  a  verdict  for  the  defendant. 

Sir  F,  Pollock^  Attorney  General,  in  the  ensuing  term, 
obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  the  evidence,  and  that  the  plain- 
tiff was  at  all  events  entitled  to  the  money  paid  out  of 
pocket  for  the  purpose  of  making  the  visits. 

Thesiger^  Warren^  and  Bovill  now  shewed  cause. 
The  established  rule  of  law  is,  that  a  physician  cannot 
recover  for   fees ;    Chorley  v.  Bolcot  (a),  Lipscombe  v. 

(a)  4  T.  R,  317. 

8  P  2 
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Holmes  (a) ;  they  being  only  *<  hcHiorarium,"  as  are  those 
of  a  barrister ;  Pre&ce  dedicatory  to  Sir  Jain  Dtnyis 
Beports.  And,  the  remuneration  being  of  this  nature, 
a  promise  of  it,  even  for  past  services,  cannot  be  ground 
for  an  action  at  law,  though  Popkam  {b)  asserted  the 
contrary  in  Marsh  and  Rain^/MCs  Case  (c)«  And,  sup- 
posing that  a  physician  might  recover  on  a  special 
contract,  here  none  was  pleaded :  and  the  existence  of 
such  a  contract  was  a  question  of  fact,  which  the  jury 
were  the  fit  persons  to  decide,  and  have  decided  righUy. 
The  letters  shew  an  intention  to  make  a  present,  but 
not  to  admit  a  legal  liability.  Had  there  been  an  ex« 
press  contract,  some  rate  of  remuneration  would  have 
been  fixed. 


Sir.  F.  PoUockf  Attorney  General,  Peacock^  and  Lut- 
wyche^  contra.  The  inability  of  a  physician  to  recover 
fees  appears  to  have  an  unsettled  point  before  the  deci- 
sion in  Chorley  v.  Bolcot  (d).  In  note  (a)  to  Wennall  v. 
Adney  {e)  the  reporters  do  not  question  the  law  laid 
down  in  Marsh  v.  Rainsjbrd^s  Case  (c),  that,  "  if  a  phy- 
sician, who  is  my  friend,  hearing  that  my  son  is  sick, 
goeth  to  him  in  my  absence,  and  helps  and  recovers 
him,  and  I  being  informed  thereof,  promise  him  in  con- 
sideration, &c.  ut  supra,  to  give  to  him  20/.  an  action 
will  lie  for  the  money."  And  this  is  not  the  mere 
dictum  of  Popham^  but  a  point  decided  in  Styk  v. 
Smith  {g\  to  which  he  refers.  [Lord  Denman  C.  J.  I  do 
not  think  we  have  any  doubt  that,  if  there  is  an  express 


(6)  Attorney  General, 
(d)  4  r.  11.  317. 


(a)  2  Camp.  441. 

(c)  2  Leon.  HI. 

(0  9  B,^P.  247.  252. 

{g)  Cited  2  Leon,  111.  See  the  discussion  on  the  legal  right  of  pbj- 
sicians  to  remuneration,  in  fVUlcock*s  *'  Laws  relaiing  to  the  Medical  Pro- 
fession,** 111_113.  Part  I.  Ch.  6.  SecL  1.  Also  p.  938.  note  (c), 
post 
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contract  for  remuneration,  the  character  of  physician 
will  not  prevent  a  party  from  availing  himself  of  such  con- 
tract The  case  is  like  that  in  which  a  barrister  was  held 
entitled  to  recover  for  services  rendered  to  the  Guar- 
dians of  the  Kensington  Union  as  a  returning  officer  (a). 
So  it  has  been  held  that  arbitrators  might  recover  fees 
on  an  express  promise,  without  which  they  would  have 


QueetCi  Bendt, 
1842. 

Vkitch 
▼. 


(a)  Egam  t.  TKe  Guarditmt  of  the  Kentington  Ufdon,  tried  before  Lord 
Vtnman  C.  J.  at  the  sittings  in  Middlesex  after  HSary  term,  1841.  The 
action  was  for  work  and  labour  done  by  the  plaintiff  as  returning  officer 
on  an  election  of  guardians  of  the  union.  An  eipress  contract  was 
proved  for  remuneration  at  so  much  per  day.  Sir  /.  CampbeU^  Attorney 
Genera],  for  the  defendant,  objected  that  a  barrister  could  not  recover  on 
such  a  contract,  but  that  the  fees  must  be  considered  as  merely  honorary. 
Lord  Denman  C.  J.  held  the  objection  not  maintainable,  the  professional 
character  of  the  plaintiff  not  affecting  his  rights  under  this  special  contract : 
and  he  left  it  to  the  jury  to  say  how  much  the  plaintiff  was  entitled  to  for 
his  senrices.  Verdict  for  plaintiff  for  S57I.  The  case  came  before  the 
Court  on  motion  to  alter  the  amount  of  damages  (J?t&iry  vacation,  1842): 
but  no  question  was  raised  as  to  the  plaintiff's  right  to  recover. 

The  declaration  in  this  case  was  in  assumpsit  "  for  the  work,  labour, 
care,  diligence  and  attendance  of  the  plaintiff,  by  him  before  then  done, 
performed  and  bestowed,  upon  the  retainer  and  at  the  request  of  the  de- 
fendants, in  and  about  the  superintending  and  conducting  for  the  defend- 
ants a  certain  election  of  divers  persons  before  then  to  be  elected,  and 
elected  accordingly,  guardians  of  the  poor  of  the  said  Kenanglon  Union, 
and  in  and  about  the  examining  divers  parochial  rates  and  books  relative 
thereto  for  the  defendanto  upon  their  like  retainer  and  at  their  like  re- 
quest, and  in  and  about  the  preparing  divers  voting  lists  and  issuing  divers 
voting  papers  relative  thereto  respectively,  and  receiving  back  and  ex- 
amining the  same  for  the  defendants  upon  their  like  retainer  &c.,  and  in 
and  about  other  the  business  of  the  defendants  upon  their  like  retainer  &c. 

£  t.  d. 
Particular  of  demand :  **  For  work  and  labour  done  as  return- 
ing officer  in  conducting  the  election  of  guardians  for  the 
said  Union  for  the  year  ending  March  25th,  1841,  at  the  re- 
quest and  upon  the  retainer  and  according  to  the  instructions 
of  the  guardians  of  the  said  Union  and  the  orders  of  the  Poor 
Law  Commissioners,  seventy  two  days  and  eighteen  nights, 
at  the  rate  of  5  guineas  per  day  "    -  -  -  .  472  10  O 

Plea,  payment  into  Court  of  part ;  as  to  the  residue,  Non  assumpsit. 
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bad  no  legal  claim  (a).]  Then,  an  express  contract  for 
remuneration  was  sufficiently  proved  in  this  case.  The 
correspondence  shews  that  the  parties  had  dealt 
throughout  on  the  footing  of  an  intended  payment  The 
principle  on  which  a  physician  in  general  is  disabled 
from  recovering  his  fees  is,  not  the  supposed  honour  or 
discredit  attending  one  or  another  mode  of  obtaining 
that  recompense,  but  the  presumption,  from  usage,  that 
he  is  paid  his  fees  as  they  become  due,  or  else  that  he 
has  dispensed  with  them.  But  here  both  presumptions 
are  negatived.  Then  the  terms  of  the  contract  are  to 
be  collected  from  the  evidencci  as  in  ordinary  cases. 
No  rule  requires  that  the  precise  amount  of  remu- 
neration should  have  been  ascertained  beforehand.  As- 
suming that  no  contract  appears  to  have  been  entered 
into  till  the  services  were  past,  still,  as  they  were  ren- 
dered at  the  defendant's  express  request,  the  consider- 
ation was  sufficient.  At  all  events  the  plaintiff  ought  to 
be  reimbursed  as  to  the  money  paid  out  of  pocket. 


Lord  Denman  C.  J.  It  must  be  assumed  as  clear 
that  physicians  and  counsel  usually  perform  their  duties 
without  having  a  legal  title  to  remuneration.  Such  has 
been  the  general  understanding.  To  prevent  that  from 
operating,  some  express  agreement  must  be  shewn :  but, 
in  considering  whether  such  an  agreement  existed,  we 
cannot  lose  sight  of  the  general  understanding.  The 
one  party,  in  a  case  of  this  kind,  expects  and  trusts  that 
he  will  be  paid  according  to  the  practice ;  the  other 
expects  and  hopes  so  to  pay  him ;  but  that  does  not 
raise  a  contract;  indeed  the  inference  is  rather  to  the 


(a)  Hoggint  v.  Gordon,  ante,  p.  466. 
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contrary.     Letters  are  relied  upon  here,  which,  if  they   Que€n*t  Bench. 

had  passed  between  conveyancers,  or  between  a  trades-  * 

man  and  his  customer,  would  undoubtedly  have  had  a  Vmtch 
strong  effect.  But  these  are  the  letters  of  a  lady  writing  Rwiwat. 
to  a  physician  on  occasion  of  her  brother's  illness,  she 
being  a  person  of  limited  fortune.  In  such  letters  she 
might  use  the  expressions  "  debt,"  "  your  account 
against  me,"  "  power  to  meet  your  demand,"  without 
having  intended  him  to  understand  that  she  meant  to 
make  herself  legally  liable  for  his  professional  charges. 
No  inconvenience  can  result  from  this  view  of  the 
case.  If  a  physician  cannot  continue  his  attendances* 
without  payment,  he  may  give  notice  of  that,  or  may 
forbear  attending  when  he  finds  that  remuneration  is 
not  made.  As  to  the  money  paid  out  of  pocket,  it  was 
not  paid  to  the  use  of  the  patient  but  to  that  of  the 
physician  himself,  while  he  was  carrying  on  his  business 
with  a  view  to  the  ordinary  remuneration. 

Coleridge  J.  (a).  I  am  of  the  same  opinion.  To 
support  such  an  action  as  this  there  must  be,  not  indeed 
an  express  contract,  but  an  actual  contract.  The  phy- 
sician has  a  claim,  usually  recognised,  to  remuneration 
for  his  services ;  but  he  has  no  legal  title  to  it.  If  we 
were  considering  evidence  in  a  case  where  presumption 
was  in  favour  of  a  contract,  the  proof  in  this  particular 
instance  is  strong;  but,  the  legal  presumption  being 
against  any  contract  for  remuneration,  we  must  look  at 
the  evidence  accordingly ;  and  the  result  seems  to  be, 
that  the  plaintiff  must  have  expected  remuneration,  but 
not  have  considered  himself  as  having  a  legal  title  to  it; 

* 

(a)   WiUiamt  J.  was  absent. 


938 


Q.B.    MICHAELMAS  VACATION, 


Volume  III. 
1842. 

VUTCH 

T. 

ROMBLL. 


and  that  the  defendant  must  have  expected  to  pay  him 
as  a  person  would  pay  any  other  physician.  And  here, 
if  a  contract  were  to  be  presumed,  we  roust  suppose  the 
plaintiff  to  have  expected  the  ordinary  remuneration  of  a 
physician;  but  the  amount  actually  claimed  is  some- 
thing less  than  that ;  something  irregular.  If  the  plaintiff 
meant  to  stand  upon  some  terms  different  from  the 
ordinary  ones,  notice  of  that  intention  might  have  been 
expected. 


WiOHTMAN  J.  It  was  conceded  at  the  trial  that  the 
plaintiff,  according  to  Charley  v.  Bdcot  (a),  could  not 
set  up  a  legal  title ;  but  it  was  said  that  a  special  con- 
tract might  be  inferred  from  the  evidence:  and  the 
question  was,  whether  any  thing  appeared,  beyond  the 
mere  circumstance  of  the  plaintiff  having  attended  at  die 
defendant's  request,  from  which  the  jury  could  infer  a 
contract  The  physician,  in  every  case,  attends  on  re- 
quest ;  that  fact  alone  is  not  sufficient  for  the  inference. 
The  case  went  to  the  jury  without  any  undue  pressure 
against  the  interests  of  the  plaintiff:  and  they  thought 
there  was  not  sufficient  evidence  of  a  contract  or  under- 
standing, but  that  the  parties  had  dealt  on  the  ordinary 
terms,  and  that  the  defendant  meant  to  offer  the  plain- 
tiff a  gratuity,  if  he  would  accept  it.  It  has  been  held  (b) 
that  a  surgeon  who  delivered  a  bill  leaving  blanks  for 
the  sums  to  be  paid  him  for  attendances  could  recover 
no  more  for  them  than  the  employer  thought  fit  to  give; 
and  this  is  a  similar  case. 

Rule  discharged  (c}. 

(a)  4r.  ii.  317. 

(6)  Tusony.  Baiting,  3  Esp,  N.  P.  C.  192. 

(c)  See,  as  to  the  right  of  counsel  and  physidaiis,  generally,  to  recoTer 
fees,  Morris  v.  Hunt,  I  Chitt,  Rep,  544.,  judgments  of  Bayky  and  Be^  Js. 
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Queen*$  Bench, 
18i2. 


IN  THE  EXCHEQUER  CHAADBER. 
(Error  from  the  Queen's  Bench.) 

The  Queen  on  the  Prosecution  of  Page  against  ^^^^^zsih. 
The  Master,  Wardens  and  Assistants  of  the 
Society  of  Scrivenees  of  the  City  of  London. 


TMTANDAMUS.    The  writ  stated  that  the  prosecutor  Under  sut 
was  bound  by  indenture  of  apprenticeship  to  fTi/-  j-.)  cl  79,,  a 
Itam  Sagon  Page  the  elder,  a  notary  public,  and  did  J^JJ^hig^Cll 
serve  for  the  full  and  complete  [term  of  seven  years,  p^^^^p 
and  did  continue,  and  was  actually  employed  by  his  '^tha.notary 

'  -f  ^     'f  J  n^as  not  qua- 

said  master,  in  the   proper  business,  practice  and  em-  lifiedtobeen- 

'  ^     ^  '   ^  rolled  and  ad. 

ployment  of  a  public  notary  during  seven  years:  that  he  mitted  a  notary 
applied  to  become  a  member  of  the  said  company,  in  of  that  time,  be 

1,  «.  'i-i*  had  seired  also 

order  to  become  and  practise  as  a  notary  m  the  city  of  under  articles 

London^  and  the  defendants  refused  to  admit  him.  deA,  plough  * 

The  return  set  forth  the  following  provisions  of  stat  ^^^^^ 

41  G.  3.  (U.  K.)  c.  79.  5.  2.    «  That,   from  and  after''  forming  as 

^  much  service  in 

&c.,  ^^  no  person  shall  be  sworn,  admitted,  and  inroUed,  one  capacity  as 

in  the  other. 

as  a  public  notary,  unless  such  person  shall  have  been      So  held  by 

til  ...  t       -    1  -the  Court  of 

bound,  by  contract  in  writing  or  by  mdenture  of  ap-  Exchequer 
prenticeship,  to  serve  as  a  clerk  or  apprentice,  for  and  y^^^^g  the 
during  the  space  of  not  less  than  seven  years,  to  a  Ij^^Ji^n^j 
public  notary,  or  a  person  using  the  art  and  mystery  of  ^^'^  ^  ^ 
a  scrivener  (according  to  the  privilege  and  custom  of  6  &  7  Ficc 

c.  90. 

the  city  of  Londotij  such  scrivener  being  also  a  public 
notary),  duly  sworn,  admitted,  and  inrolled,  and  that 
such  person,  for  and  during  the  said  term  of  seven 
years,  shall  have  continued  in  such  service."  It  also  set 
forth  sect.  7,  which  enacts :  "  That  every  person  who 
shall,  from  and  after  "  See,  *^  become  bound  by  contract 
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roiuHt§  in,    in  writing  or  indenture  of  apprenticeship  to  serve  any 

*        public  notary  as  hereby  directed,  shall,   during   the 

whole  time  and  Urm  of  service  to  be  specified  in  such 
contract  or  indenture  of  apprenticeship,  or  during  the 
time  and  space  of  seven  years  thereof  at  least  (if  bound 
for  a  longer  term  than  seven  years)  continue  and  be 
actually  employed  by  such  public  notary  or  scrivener, 
being  also  a  public  notary,  in  the  proper  business, 
practice,  or  employment  of  a  public  notary.**  The  re- 
turn then  alleged  that  the  prosecutor  did  not,  under  the 
said  indenture,  continue  for  the  space  of  seven  years  in  the 
service  of  W.  S.  Page  the  elder,  as  such  public  notary, 
as  required  by  the  statute :  and  that  the  prosecutor  did 
not,  during  the  whole  term  of  seven  years  specified  in 
the  said  indenture,  continue  to  be,  nor  was  he^  actually 
employed  by  W.  S.  Page  the  elder  as  such  notary  in 
the  proper  business,  practice  and  employment  of  a 
public  notary,  as  is  directed  by  the  said  act,  &c. 

Pleas  to  the  return.  1.  That  prosecutor  did,  under 
and  by  virtue  of  the  said  indenture,  continue  for  tlie 
space  of  seven  years  in  the  service  &c.,  as  such  public 
notary,  as  required  &c.,  in  manner  and  form  &c. :  con- 
clusion to  the  country.  Issue  thereon.  2.  That  pro* 
secutor  did,  during  tlie  whole  term  of  seven  yean 
specified  &C.,  continue  to  be,  and  was  during  the  said 
term  &c,  actually  employed  by  the  said  W.  S.  Page  the 
elder,  as  such  public  notary,  in  the  proper  business  &c^ 
as  is  directed  &c :  conclusion  to  the  country.  Issue 
thereon. 

The  issues  came  on  to  be  tried  before  Matde  J.,  at 
the  Spring  assizes  for  the  county  of  Ybri,  when  a  verdict 
was  found  for  the  Crown,  subject  to  the  opinicxi  of 
this  Court  on  the  following  case. 

Before  and  on  the  Sd  Jpril  I8289  and  during  all  the 
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time  hereinafter  mentioned,  William  Sagon  Page  the  QiMmVAmcA. 

elder  was  a  public  notary,  duly  sworn,  admitted  and   [__ 

inrolled,  and  during  all  that  time  used  and  exercised  The  Qonw 
the  profession  and  business  of  a  public  notary.  The  The 
said  W.  S.  P.  the  elder  also  during  all  that  time  was  an  Comiwiiy. 
attorney  and  solicitor,  and  used  and  exercised  the  pro- 
fession and  business  of  an  attorney  and  solicitor  con- 
jointly with  that  of  a  public  notary,  in  the  same  office, 
at  Scarboroiighj  in  Yorkshire.  The  extent  of  the  business 
of  the  said  W.  S.  P.  the  elder  was  considerable  in  both 
the  said  professions,  the  average  amount  of  each  being 
on  the  whole  about  equal  one  to  the  other.  His  business 
as  a  public  notary  comprised  all  the  usual  details  of 
notarial  practice,  such  as  noting  and  extending  protests, 
preparing  and  attesting  powers  of  attorney,  average 
statements,  and  other  instruments  for  the  purpose  of 
being  sent  abroad,  noting  and  protesting  bills  of  ex- 
change, and  other  business  of  the  like  kind.  On  the  Sd 
April  1828,  the  said  W»S.  P.  the  younger  was  bound 
by  indenture  of  apprenticeship,  mentioned  in  the  writ  of 
mandamus,  to  serve  as  a  clerk  or  apprentice  for  and 
durmg  the  space  of  seven  years  to  the  said  fV.  &  P.  the 
elder,  in  the  said  profession  and  business  of  a  public 
notary,  as  in  the  said  writ  of  mandamus  mentioned : 
and,  on  or  about  22d  Naoember  1832,  the  said  W.  S.  P. 
the  younger  was  in  due  manner  bound  to  the  said 
W.  S.  P.  the  elder  as  an  articled  clerk  in  the  profession 
and  busmess  of  an  attorney  and  solicitor.  The  said 
JV.  S.  P.  the  elder  caiTied  on  the  said  business  and  pro- 
fession of  a  notary  public  and  attorney  and  solicitor  in 
the  same  office :  and  JV.  S.  P.  the  younger  and  another 
clerk  in  the  said  office  were  employed  in  both  businesses 
according  to  the  wishes  and  direction  of  the  said  fV.  S*  P. 
»8  2 
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the  elder,  who  personally  managed  and  superintended  the 
whole.  At  the  time  of  the  execution  of  the  indenture  of 
3d  April  1828,  the  said  JV.  S.  P.  the  younger  was  in  the 
actual  service  of  IV.  S.  P.  the  elder  in  his  said  office  in 
the  said  profession  and  businesses,  and  thenceforward 
served  the  said  JV.  S.  P.  the  elder  as  an  attorney's  derk 
as  well  as  his  clerk  as  a  notary,  and  was  employed  as 
much  in  one  of  those  businesses  as  in  the  other,  until 
the  said  22d  November  18S7.  Daring  the  said  term  of 
seven  years  the  said  JV.  S.  P.  the  elder  occasionally  at- 
tended the  York  assizes  to  conduct  causes  and  prosecu- 
tions at  Yorkf  distant  forty  miles  from  Scarborough^  and 
there  stayed  on  such  business  of  an  attorney  for  several 
days.  On  some  of  these  he  took  JV.  S.  P.  the  younger 
with  him  to  York  to  employ,  and  did  there  employ,  him 
as  an  attorney's  derk.  The  said  JV.  S.  P.  the  younger, 
in  pursuance  and  by  virtue  of  his  said  service  as  an 
articled  clerk  to  the  said  JV.  S.  P.  the  elder  in  the  pro- 
fession and  business  of  an  attorney,  was,  on  or  about 
2Sd  November  18S8,  in  due  manner  admitted  an  attorney 
of  Her  Majesty's  Court  of  Queen's  Bench,  and  is  now 
practising  as  such  attorney,  and  for  the  purpose  of  his 
admission  he  made  the  following  affidavit.  The  affidavit 
stated  that  JV.  S.  P.  the  younger,  in  pursuance  of  the 
articles  of  clerkship  thereto  annexed,  bearing  date  22d 
November  1832,  had  really  and  truly  served  and  been 
employed  by  JV.  S.  P.  the  elder  of  8cc,  one  &C.,  as 
his  clerk  in  the  practice  of  an  attorney  and  solicitor,  from 
the  day  of  the  date  of  the  said  articles,  inclusive,  to  the 
22d  day  of  November  18S7,  inclusive,  being  tbe  full 
term  of  five  years.  The  affidavit  then  stated  publication 
of  notices  of  JV.  S.  P.'s  intended  application  to  be  ad- 
mitted. 


VI.  VICTORIA. 


94S 


The  Court  was  "  to  be  at  liberty  to  draw  any  infer-  dwrn't  Sench, 


ence  or  conclusion  from  the  facts  which  it  may  seem  fit 
to  them  so  to  do."  The  pleadings  accompanied  and 
were  to  form  part  of  the  case. 

If  the  Court  should  be  of  opinion  that  the  verdict 
should  be  entered  for  the  Crown,  then  the  verdict  was 
to  be  entered  accordingly :  but,  if  the  Court  should  be 
of  a  contrary  opinion,  then  the  verdict  was  to  be  entered 
for  the  said  Master,  Wardens  and  Assistants. 

The  case  was  argued  in  the  Court  of  Queen's  Bench 
in  Michaelmas  term,  184.1  (a),  by  Sir  W.  W.  Follett, 
Solicitor  General,  for  the  Crown,  and  Sir  F.  Pollock^ 
Attorney  General,  for  the  defendants.  TheJ  alteration 
of  the  law,  since  the  decision  of  this  case,  by  stat  6  & 
7  Vtct.  c.  90.,  "  for  removing  doubts  as  to  the'  service 
of  clerks  or  apprentices  to  public  notaries"  &c,  makes 
it  unnecessary  to  report  the  argument.  The  cases  cited 
are  mentioned  in  the  judgment  of  the  Court  Counsel 
also  commented  upon  stats.  41  G.  3.  (U.  K.),  c.  79., 
sects.    1,  2,  7,    13;   3  &  4  JV.  4.  c.  70.  5.  2.;  22  G.  2. 
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Cur.  adv.  vuit 


Lord  Denman  C.  J.,  in  the  same  term  (November  25th), 
delivered  the  judgment  of  the  Court.  After  stating  the 
nature  of  the  issue,  his  Lordship  said : 

The  verdict  was  taken  for  the  Crown,  subject  to  a 
special  case,  which  has  been  argued  before  us.  The 
substance  of  the  statement  was  that,  during  the  last  five 
years  of  his  service  as  a  notary,  he  had  also  served  the 
same  master,  his  father,  as  an  attorney;  the  Company 


(a)  November  20th. 
and  Wightnum  Js. 


Before  Lord  Denman  C  J.,  IfiOiami^  Coieri4ss 
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alleging  that  the  service  with  a  notary  cannot  be  such 
as  the  act  requires  if  it  be  accompanied  by  a  different 
service  under  another  contract,  the  full  execution  of 
which  might  occupy  the  whole  term,  and  interfere  with 
that  required  for  a  notary. 

But,  after  consideration,  we  are  of  opinion  that  this 
is  a  question  of  fact,  and  that,  if  the  master  really  car- 
ried on  the  business  of  a  notary,  and  the  service  was 
bona  fide  performed  whenever  it  was  wanted  in  that 
business,  the  qualification  described  in  the  act  has  been 
obtained,  such  service  being  neither  incompatible  with 
the  enjoyment  of  some  leisure,  nor  with  considerable 
attention  to  other  studies.  The  Attorney  General  ad« 
mitted  in  his  argument  that  the  service  with  a  notary 
may  be  complete  though  the  party  should  engage  in 
literary  works  demanding  the  daily  devotion  of  some 
hours,  or  should  undertake  to  give  mathematical  lessonsy 
meaning  no  doubt  both  a  contract  and  a  service  subor- 
dinate to  the  binding  with  a  notary  on  which  the  quali- 
fication is  claimed,  and  never  in  fact  interfering  with 
them.  If  this  may  be,  we  can  discover  no  reason  why 
service  with  an  attorney,  not  impeding  that  performed 
with  a  notary,  should  render  it  incomplete. 

The  business  of  a  notary,  far  from  tending  to  estrange 
the  mind  from  legal  pursuits,  may  be  truly  said  to  fall 
within  that  description;  and  a  general  knowledge  of  an 
attorney's  profession  would  be  favourable  to  the  instruc- 
tion of  a  notary.  Yet  it  would  follow  from  the  argu- 
ments urged  against  this  application  that  a  young  man 
might  transact  for  five  years  all  the  business  of  an  at* 
torney's  office,  and  during  seven  fulfil  all  the  duties 
charged  upon  a  notary,  without  becoming  qualified  to 
act  as  a  member  of  either  profession. 
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We  do  not  consider  this  judgment  as  clashing  with   QueetCt  Senchi 
any  of  the  authoritiesi  nor  feel  any  desire  to  introduce  a 
looser  practice.     We  fully  agree  with  what  we  conceive     The  Quexk 
to  be  the  principle  that  guided  Lord  Tenierden  and  The 

this  Court,  in  deciding  In  the  matter  of  Taylor  (a),  and  Comptny, 
the  case  of  Eex  v.  77ie  Scrivener^  Company  (i).  Where 
two  coordinate  obligations  exist  at  once,  and  the  time 
is  not  really  at  the  employer's  command  throughout 
his  period  of  servicci  the  words  of  the  statute  according 
to  their  true  meaning  are  not  satisfied.  But  we  find 
nothing  in  the  facts  here  particularised  which  lead  us 
to  the  conclusion  that  such  was  the  case  in  the  present 
instance.  It  seems  therefore  to  us  that  our  judgment 
ought  to  be  given  for  the  Crown. 

Judgment  for  the  Crown. 

The  special  case  having,  by  consent,  been  turned  into 
a  special  verdict,  and  judgment  given  for  the  Crown 
without  argument,  the  defendants  brought  a  writ  of  error : 
and  the  case  was  argued  in  the  Exchequer  Chamber  in 
Trinity  vacation,  1842  (c),  by  Sir  JP.  Pollock^  Attorney 
General,  for  the  plaintifi*s  in  error,  and  Kelly  for  the 
Crown.  In  addition  to  the  cases  and  statutes  cited  in 
the  argument  below.  Ex  parte  Bbint  ((f),  and  8  BurtCs 
EccL  Latx>i  tit.  Notary  public^  were  referred  to. 

Cur.  adv.  mlt. 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the 
Court. 

(a)  SB.frAUi.  538,  And  «ee  Jn  th9  Uaiter  tff  Taylor,  4  27.  i*  C 
341. 

(b)  10  B.^  C.  511. 

(e)  June  SOth  and  21it    Before  Tmdal  C.  J,,  Cokman  and  MmOe  Jf,, 
and  F§rhf  JMermn  and  JEiojfe  B«. 
(rf)  2  W.  BL  764. 
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The  question  raised  upon  this  writ  of  error  is,  whe- 
ther the  facts  found  by  the  jury  warrant  the  entry  of  the 
verdict  upon  the  two  issues  joined  on  the  record,  and 
also  the  judgment  of  the  Court  thereon  in  favour  of  the 
Crown.  Those  issues  were,  first,  Whether  the  pro- 
secutor of  the  mandamus  did,  under  the  indenture  of 
apprenticeship  in  the^writ  of  mandamus  mentioned,  con- 
tinue for  the  space  of  seven  years  in  the  service  of  his 
father  as  a  public  notary,  as  required  by  stat.  41  G.  3. 
(U.  K.)  c.  79.,  according  to  the  provisions  of  that  act; 
and  the  second  issue  was.  Whether  he  did,  during  the 
whole  time  and  term  of  seven  years  specified  in  the  said 
indenture,  continue  to  be,  and  was,  during  the  same 
term,  actually  employed  by  his  said  father  as  such 
public  notary,  in  the  proper  business,  practice  and  em- 
ployment of  a 'public  notary  as  is  directed  and  required 
by  the  said  act  of  parliament  in  that  behalf,  according 
to  the  provisions  of  the  said  act. 

And,  upon  reference  to  the  language  of  the  act  itself, 
and  to  the  cases  which  have  been  referred  to  in  the 
course  of  the  argument,  we  cannot  bring  ourselves  to 
think  that,  upon  the  finding  of  the  jury,  either  the  con- 
tinuance in  the  service  of  the  notary,  or  the  actual 
employment  in  the  service  of  his  master  as  a  public 
notary  during  tlie  whole  of  the  seven  years*  apprentice- 
ship, has  been  such  as  amounts  to  a  compliance  with  the 
statute. 

From  the  year  1828  down  to  the  execution  of  the 
indentures  of  clerkship  to  his  father  as  an  attorney  in 
1832,  there  was,  undoubtedly,  a  continuance  and  an 
employment  that  was  entirely  unobjectionable:  but,  when, 
in  1832,  he  voluntarily  entered  into  a  binding  engage- 
ment on  his  part  as  clerk  to  hb  father  in  his  profession 
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of  an  attorney,  it  appears  to  us  he  did  thereby,  and  by  Queen^s  Bem^ 

the  service  consequent  thereon,  disenable  and  disqualify  1_ 

himself  from  giving  his  time  and  attention  to  the  em-     ^®  Qokiw 
ployment  which  he  had  covenanted  to  perform  under  The 

his  indenture  of  apprenticeship  to  his  father  as  a  notary.  Company. 
And,  as  the  special  verdict  finds  in  terms  that  *^  he  was 
employed  as  much  in  one  of  those  businesses  as  in  the 
other ''  from  the  commencement  of  his  clerkship,  we 
cannot  reconcile  this  with  the  direct  enactment  that  he 
shall,  during  the  time  and  space  of  seven  years  at  the 
least,  *^  continue  and  be  actually  employed  by  such  public 
notary,"  "  in  the  proper  business,  practice,  or  employ- 
ment of  a  public  notary."  We  cannot  see  any  legal 
distinction  that  can  be  drawn  between  the  second  en- 
gagement entered  into  by  the  apprentice  being  an  en- 
gagement to  serve  as  clerk  to  an  attorney,  or  a  banker, 
or  a  surgeon,  or  any  other  trade  or  profession ;  or  that 
there  can  be  any  difference  made  between  the  second 
employment  being  carried  on  under  the  same  roof  as  the 
first  or  another;  nor  indeed  between  the  second  en- 
gagement being  entered  into  with  the  same  master  or 
another  person.  And,  when  we  consider  the  case  of  In 
re  Taylor  (a),  and  that  the  words  of  the  statute  now 
under  consideration  follow  those  used  in  the  net  for 
the  regulation  of  attorneys  (&),  we  cannot  but  think  that, 
if  the  prosecutor  had  applied  for  admission  as  an  at- 
torney under  the  service  stated  in  this  special  verdict, 
he  would  have  been  unable  to  obtain  it,  and  that 
the  act  for  the  regulation  of  notaries,  being  in  the 
same  terms,  ought  to  receive  precisely  the  same  con- 
struction. 

(a)  5  B.J^Ald.  5S8.  (6)  Stat  82  G.  2.  c.  46.  <•  8. 
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Indeed  the  decision  of  the  case  of  Bex  v.  JTie 
Scrivetier^  CompaM/{a)  appears  to  us  to  govern  in  prin- 
ciple the  present;  and  therefore,  although  we  can  agree 
with  the  Court  below  that  but  little  of  the  inconvenience 
intended  to  be  prevented  by  the  statute  might  follow 
from  the  mode  of  employment  of  the  apprentice  in  this 
particular  instance,  we  think  it  safer  to  adhere  to  the 
more  close  construction  of  the  act  of  parliament:  and 
we  therefore  hold  that  the  two  issues  ought  to  be  found 
for  the  defendants,  and  that  the  judgment  must  be 
reversed. 

Judgment  reversed. 

(a)  10  i?.  4- C  511. 


ScUurday, 
December  Sd« 


Frances  James  against  Henbt  Heward. 


Qtuere,  whether 
judgment 
signed  on  a 
warrant  of 
attorney  with- 
out filing  the 
original  war- 
rant as  re- 
quired by  Reg, 
Gen,  Mich. 
42  G.  3.  be 
absolutely 
void? 


^  SAUNDERS,  in  last  Trinify  term,  obtained  a  rule 
nisi  for  setting  aside  the  judgment  signed  in  diis 
cause  and  the  execution  thereon  issued,  on  the  ground 
that  the  original  warrant  of  attorney  on  which  the 
judgment  appeared  to  be  founded  had  not  been  duly 
filed.  The  following  facts  were  stated  on  affidavit  in 
support  of  the  rule. 

A  warrant 
of  attorney  was  executed  on  6th  October  1834,  judgment  signed  in  B.  R.  on  the  Stfa,  and  a 
fi.  fa.  issued  and  executed  in  March  1848.  The  defendant  becmning  bankrupt  in  jtprilf 
his  assignees  obtained  a  rule  nisi  for  setting  aside  the  judgment  and  execution.  On  enquiry 
made  before  moving  for  the  rule,  no  original  warrant  of  attorney  could  be  found  in  the 
Warrant  of  Attorney  Office,  but  only  a  copy,  with  copies  of  the  defeasance  and  affidavit  of 
execution.  The  judgment  paper,  however,  bore  the  stamp  used  by  the  clerk  of  the  War- 
rant of  Attorney  Office  to  denote  that  the  original  warrant  bad  been  filed ;  and  the  derk 
himself  could  give  no  explanation  except  that  a  copy  must  have  been  imposed  upon  him 
for  the  originid.  The  attorney  employed  at  the  time  of  signing  the  judgment  bad  ceased 
to  act  for  the  plaintiiT. 

Held  that,  under  these  circumstances,  it  lay  upon  the  party  impeaching  the  judgment  to 
shew  that  the  irregularity  had  been  caused  by  some  fault  in  the  plaintiff*  or  bis  attorney, 
and  not  by  the  mistake  of  an  officer  of  the  Court  And,  tbia  not  appciring,  the  rule  was 
discharged. 
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The  plaintiff  signed  final  judgmentagainst  the  defend-  Qm««»*«  Bench. 

ant  on  October  8th  IBS*,  on  a  warrant  of  attorney  dated   1_ 

6th  October  1834,  to  confess  judgment  in  this  Court  for  ^^"" 
6000/.  and  65s»  costs.  Afi.fa*  on  the  judgment  was  Hswau. 
sued  out^  March  28th  1842,  and  was  executed  on  the 
following  day ;  and  the  plaintiff,  on  the  SOth,  took  an 
assignment  from  the  sheriff.  A  fiat  in  bankruptcy  issued 
against  the  defendant  in  April  1842 ;  and  assignees  were 
appointed.  The  attorney  for  the  assignees  made  search 
at  the  Judgment  office  and  Warrant  of  Attorney  office 
of  this  Court  for  the  original  warrant  of  attorney,  but 
was  not  able  to  find  it.     He  further  deposed  as  follows. 

'<  Saith  that  he  believes  the  said  alleged  warrant  of 
attorney  has  not  been  filed  in  this  honourable  Court,  but 
this  deponent  saith  that  he  found  in  the  said  Warrant  of 
Attorney  office  a  paper  writing  which  purports  to  be  a 
copy  of  a  warrant  of  attorney,  bearing  date  the  6th  day 
of  October  1834,  given  by  the  above  named  defendant 
H.  H.  to  the  above  named  plaintiff  F. «/.,  to  confess 
judgment  for  6000/.  and  655.  costs,  l^which  copy  was 
filed  on  the  8th  of  October  1834,  being  the  day  on 
which  the  judgment  in  this  cause  was  signed  (and  an 
office  copy  of  which  said  copy  of  the  alleged  warrant  of 
attorney  is  hereto  annexed),  together  with  an  affidavit 
verifying  the  said  copy,  and  of  the  due  execution  of  the 
said  alleged  warrant  of  attorney ;  and  which  said  copy 
appears  to  be  the  only  document  on  the  file'  of  this 
honourable  Court  on  which  the  said  judgment  is  signed. 
Saith  that,  upon  the  occasion  of  such  search,  he  this 
deponent  asked  the  clerk  officiating  in  the  Warrant  of 
Attorney  office,  how  it  came  that  judgment  had  been 
signed  upon  a  copy  of  the  warrant  of  attorney  delivered 
to  be  filed,  instead  of  the  original;  whereupon  the  clerk 
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Volume  IIL     said  that  he  could  not  account  for  it  otherwise  than  that 

[___  at  the  time  of  signing  the  said  judgment  the  said  copy 

J^"        must  have  been  imposed  upon  him  as  and  for  the  ori- 

HxwAu;     ginal,  and  in  ignorance  on  the  part  of  the  officer  of 

this  honourable  Court  of  it  having  been  a  copy  only." 

A  copy  of  the  virarrant  of  attorney  (with  the  defeasance) 

and  affidavit  of  execution  was  added. 

The  plaintiff  put  in  an  affidavit  (sworn  by  the  clerk 
to  his  attorneys)  with  an  incipitur  or  judgment  paper 
in  this  cause  annexed,  bearing  certain  stamps;  as  to 
which  paper  the  deponent  stated  as  follows. 

*^  That  the  said  judgment  paper  appears  to  be  regular 
in  all  its  requisite  formalities  according  to  the  then 
practice  of  this  honourable  Court.  That  the  said  judg- 
ment  purports  to  have  been  signed  on  the  8th  of  Oc- 
tober I8d4>.  That  the  circular  stamp  in  the  margin 
thereof  is  the  official  stamp  used  by  the  clerk  of  the 
Appearance  office,  denoting  that  an  appearance  had  been 
duly  entered  for  the  defendant.  That  the  stamp  in 
JRoman  characters  of  the  word  "  Filed,"  also  in  the 
margin  of  the  said  judgment  paper,  is  the  official  stamp 
used  by  the  clerk  of  the  Warrant  of  Attorney  office,  de- 
noting that  the  original  warrant  of  attorney  has  been 
filed  with  him :  and  the  stamp  K.  B.  in  a  square  is  the 
stamp  impressed  by  the  clerk  of  the  judgments  or  clerk 
of  the  docquets  on  signing  the  judgment,  upon  which  he 
also  marks  the  costs  and  day  of  signing  the  judgment.** 

The  affidavit  also  stated  that  the  present  attorneys  for 
the  plaintiff  were  not  employed  by  her  till  March  1842. 

Sir  W.  W.  Follett^  Solicitor  General,  and  J.  Green- 
wood  shewed  cause  in  the  last  term  (a).     This  applica- 

(a)  November  25th,  1842.  Before  Lord  Dentnan  C.  J., '  WHUams  and 
Coleridge  Js. 
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tion  is  grounded  on  the  rule,  Michaelmas,  42  G.  S.  (a) :   duan't  Sena. 

"  That  from  and  after  **  &c.,  "  no  judgment  be  signed   ]___ 

upon  any  warrant  authorising  any  attorney  to  confess  •^^'*" 
judgment,  without  such  warrant  being  delivered  to,  and  Hswako. 
filed  by  the  clerk  of  the  dockets ;  who  is  hereby  or- 
dered to  file  the  same  in  the  order  in  which  they  shall 
be  received/'  But  that  rule  does  not  [make  the  judg- 
ment void  if  the  original  warrant  be  not  found  in  the 
o£Sce*  A  second  branch  of  the  same  rule  orders  ^^  that 
every  attorney  of  this  Court,  who  shall  prepare  any 
warrant  of  attorney  to  confess  any  judgment,  which* is 
to  be  subject  to  any  defeasance,  do  cause  such  defea- 
sance to  be  written  on  the  same,  paper  or  parchment, 
on  which  the  warrant  of  attorney  shall  be  written ;  or 
cause  a  memorandum  in  writing  to  be  made  on  such 
warrant  of  attorney,  containing  the  substance  and  effect 
of  such  defeasance."  But  in  SAaio  v.  Evans  (i),  where  the 
attorney  had  neglected  to  write  the  defeasance  or  a 
memorandum  on  the  warrant  of  attorney,  and  a  motion 
was  therefore  made  for  setting  it  aside.  Lord  EUenborottgk 
said,  ^^  It  would  be  the  greatest  injustice  to  cut  down 
the  whole  security  of  the  party  on  account  of  the  omission 
of  the  attorney  employed  to  prepare  it  The  Court 
only  meant  to  impose  a  duty  upon  the  attorney,  as  an 
officer  of  the  Court,  which  if  he  has  not  duly  exercised, 
the  defendant  may  move  the  Court  against  him:"  and 
the  rule  was  discharged.  Partridge  v.  Fraser  ( c)  was  a 
similar  decision  on  the  same  branch  of  the  rule.  Stat. 
3  G.  4f.  c.  89.  s.  2.  enacts  that,  if  a  warrant  of  attorney 
to  confess  judgment  be  given,  and  a  commission  of  bank- 
rupt issue  after  twenty  one  days  against  the  party  giving 

(ay  2  East,  136.  (6)  14  East,  576. 

(c)  7  Taunt,  307. 
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[__  the  assignees,  unless  it,  or  a  copy,  shall  have  been 


Jamxs  £]^  ^j^  ^Q  clerk  of  the  docquets  and  judgments  in 
Hkwam.  the  Court  of  King^s  Bench  within  twenty  one  days 
from  the  execution,  **  or  unless  judgment  shall  ha?e 
been  signed,  or  execution  issued  on  such  warrant  ct  at- 
torney within  the  same  period."  The  statute  has  been 
complied  with :  and,  by  the  language  of  this  clause,  the 
legislature  appears  to  have  considered  the  rule  of  Court 
as  merely  directory.  The  assignees,  representing  the 
defendant,  assume  that  an  omission  to  file,  by  whose 
fault  soever,  though  by  a  mistake  of  the  officer,  destroys 
the  plaintiff's  right.  .  Even  if  that  were  so,  the  word 
<*  filed ''  on  the  incipitur  is  a  statement  made  by  an  officer 
of  this  Court,  and  ought  to  prevail  against  an  all^^ation 
by  the  attorney  to  the  assignees  that  he  could  not  find 
the  original  filed.  If  it  amounts  to  no  more  than  the 
officer's  assertion  that  the  original  was  placed  in  his 
hands  to  be  filed,  it  establishes  a  reasonable  probabili^ 
that  the  rule  was  obeyed ;  and  the  Court  will  act  upoo 
this  unless  satisfied  of  the  contrary  by  complete  proof. 

Jervis  and  C  Saunders,  contra.  The  affidavits  shew 
sufficiently  that  a  copy  has  been  put  upon  the  files  of 
the  Court  by  some  mistake,  and  that,  in  consequence  of 
such  mistake,  the  clerk  has  stamped  the  word  "  filed" 
upon  the  judgment  paper.  The  negative  words  in  the 
first  part  of  the  rule  of  court,  Mich.  42  G.  8.  (a),  can- 
not be  construed  as  merely  directory.  Stat.  S  G.  4. 
c.  89.  (sects.  1,  2)  enables  the  holder  of  a  warrant  of 
attorney  to  secure  himself  against  the  consequences  of  a 
bankruptcy  by  filing  the  warrant  of  attorney  or  a  copy, 

(a)  2  Matt,  136. 
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If  the  jadgment  be  recoverable  in  the  Queen's  Bench,  OuMn**  Bench. 

«r  by  filing  a  copy  if  the  judgment  be  recoverable  else-  [_ 

where,  with  the  clerk  of  the  docquets  and  judgments,  Jamm 
within  twenty  one  days  next  after  the  execution  of  Hiwaru, 
such  warrant :  but  that  does  not  dispense  with  the  rule 
of  court  that  the  warrant  of  attorney  itself  must  be  filed 
before  signing  judgment;  on  the  contrary,  the  enact- 
ment as  to  judgments  in  this  Court  seems  to  have  in 
view  the  practice  of  filing  the  original.  The  affidavits 
here  do  not  shew  that  the  original  document  is  not 
now  in  the  hands  of  the  plaintiff^  or  his  attorneys.  Pos- 
sibly a  clerk  of  the  Court  may  have  been  negligent  in 
affixing  a  stamp ;  but  the  parties  appear  to  have  vio- 
lated the  rule  of  court,  and  must  abide  the  consequence. 
If  they  now  required  leave  of  the  Court  to  enter  up 
judgment  on  the  warrant  of  attorney,  they  would  not 
be  allowed  to  do  so  without  producing  the  original ; 
Jacobs  V.  Neville  (a).  There  it  was  explained  that  an 
attorney  of  the  Court  had  the  warrant  and  would  not 
deliver  it  up ;  yet  tlie  leave  was  refused.  Here  no  ex- 
planation is  given.  The  decisions  referred  to,  in  the 
King's  Bench  and  Common  Pleas,  turned  upon  a  part 
of  the  rule  distinct  from  that  now  in  question,  and  dif- 
ferently worded. 

Cur,  adv,  vult. 

Lord  DENAf  AN  C.  J.  now  delivered  judgment. 

This  was  an  application  by  the  assignees  of  the  de- 
fendant, whose  act  of  bankruptcy  had  been  committed 
on  the  1st  oi  April  in  the  present  year,  to  set  aside  a 
judgment,  signed  in  October  1 884,  on  a  warrant  of  at- 
torney executed  a  very  few  days  before.     Execution  had 

(a)  a  DoviL  P.  a  185. 
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Volume  HI.  issued  on  the  28th  of  March  of  this  year :  the  seizure  had 
1842. 
!_  been  on  the  29th,  and  a  bill  of  sale  executed  on  the 


J^"         SOth. 


V. 


HiwAK]>.  The  ground  of  the  application  was,  that  the  warrant 

of  attorney  had  not  been  filed  before  the  judgment  was 
signed,  as  required  by  the  rule  of  Michaelmas  term 
42  G.  3.,  to  be  found  in  2  East^  1S6.  This  is  a  rule  of 
all  the  three  courts :  and  it  is  a  part  of  the  same  role 
that  every  attorney  who  prepares  a  warrant  of  attorney 
to  confess  judgment  which  is  to  be  subject  to  any  de- 
feasance shall  cause  the  defeasance  to  be  written  on  the 
same  paper  or  parchment  with  the  warrant,  or  cause  a 
memorandum  to  be  made  on  the  warrant,  containing  the 
substance  and  effect  of  such  defeasance.  It  was  ad- 
mitted that  it  had  been  determined,  both  in  this  Court 
and  the  Common  Fleas  {Shaw  v.  Evans  (a),  and  Pari'^ 
ridge  v.  Eraser  (i) ),  that  a  neglect  to  comply  with  this 
rule,  though  censurable  in  the  attorney  as  an  officer  of 
the  Court,  did  not  avoid  the  instrument.  But  it  was 
said  that  the  language  in  the  two  parts  of  the  rule  was 
different,  that  respecting  the  defeasance  being  affirma- 
tive, and  clearly  directory  only,  while  in  the  former  it 
was  negative,  prohibiting  absolutely  the  signing  of  the 
judgment  until  the  warrant  had  been  filed. 

This  difference  is  certainly  not  immaterial :  and,  in  a 
matter  of  so  much  importance,  and  which  has  been 
made  part  of  the  practice  of  all  the  courts,  we  should 
be  sorry  to  do  any  thing,  even  in  ^  hard  case,  which 
might  tend  to  introduce  any  laxity.  It  may  not,  how- 
ever, be  necessary  to  decide  on  the  construction  of  the 
rule :  for  we  think  that  it  is  incumbent  on  those  who 
seek  to  set  aside  a  judgment  signed  eight  years  ago,  and 

(a)  14  East,  576.  (6)  7  TaufU.  507. 
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without  any  imputation  of  fraud,  to  leave  no  shadow  of  QuemU  BenA. 

doubt  either  as  to  the  fact,  or  of  some  fault  committed  [__ 

by  the  plaintiff  or  her  attorney;  and  we  think  this  has  J^"*" 
not  been  done.  It  appears  that,  within  twenty  one  days  Hiwa»». 
after  the  signing,  the  requisites  of  stat.  S  G.  4*.  c.  39. 
ss.  1,  2.  were  complied  with;  and  a  judgment  paper  and 
copy  of  the  warrant  with  affidavit  of  execution  were 
produced,  all  with  the  regular  marks  and  seals  of  the 
office  on  them.  If  now  it  were  shewn  that  the  original 
had  been  brought  to  the  office  and  tendered  to  the 
officer  for  filing  at  the  time  when  the  copy  and  affidavit 
were,  and  it  had  been  merely  the  fault  of  our  officer 
that  the  copy,  through  oversight,  had  been  filed  instead 
of  the  original,  we  should  certainly  not  have  held  the 
rule  so  imperative  as  to  compel  us  to  set  aside  the  judg- 
ment in  that  case.  That  indeed  has  not  been  done  by 
the  plaintiff;  but  it  is  not  negatived  on  the  part  of  the 
defendant  or  the  assignees.  The  plaintiff  states  that  she 
has  changed  her  attorney ;  and,  if  she  had  not,  it  might 
have  been  too  much  to  expect  a  distinct  recollection  on 
the  subject  at  this  distance  of  time.  The  same  remark 
applies  also  to  the  assignees :  they  are  under  the  same 
difficulty. 

There  is,  then,  an  uncertainty  in  the  case  as  to  the 
fact,  and  the  cause  of  the  omission  or  mistake :  but  it  is 
the  defendant  who  must,  under  the  circumstances,  suffer 
by  that  uncertainty.  He  is  to  establish  a  clear  right  to 
his  rule ;  and,  failing  to  do  so,  it  must  be  discharged, 
but  without  costs. 

Rule  discharged. 
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GooDEBED  against  Abhoub. 


Assumpsit  A  SSUMPSIT  by  drawer  against  acceptor  of  a  bUl  of 

^tor  of^B  bUi  exchange  for  20t     Count  on  an  account  stated. 

T\el!'^Tu^'  P'®^-    ^-  That,   after  the  making  of  the  promises 

before  and  at  ^j^j  accruinff  of  the  causes  of  action  &c.,  defendant  be- 

tbe  lime  of  the  ®  ^ 

accepting  &c.,    came  a  bankrupt  &c.:  conclusion  to  the  country.     Issue 

a  fiat  in  bank-  '^  "^ 

ruptcy  bad 
issued  and  was 
in  prosecution 
against  defend- 
ant, and  de- 
fendant then 
owed  plaintiff 
a  debt  prove- 
able  under  the 
commission ; 
and  that  de- 
fendant, in 
consideration 
that  plaintiff 


thereon.  2.  To  the  first  count  That,  before  and  at 
the  time  of  the  making  and  accepting  of  the  bill  therein 
mentioned,  defendant  was  a  bankrupt  according  to  the 
statutes  &c.,  and  a  fiat  of  bankruptcy  had  been  issued 
and  was  then  duly  in  prosecution  &c.,  and  defendant 
was  then  also  indebted  to  plaintiff  in  a  certain  sum,  viz. 
38/.,  which  debt  was  proveable  by  plaintiff  under  the 
said  fiat,  and  was  and  is  barred  by  defendant's  certificate, 
such  debt  under  which  he  hath  siuce  duly  obtained  under  the  said  fiat 
agreed  to  ac-  '  according  to  the  statutes  aforesaid ;  and  thereupon,  to 
ceptedTthe^biU  ^^'^  ^^  ^^'*  ^"  Consideration  that  plaintiff  would  prove 
menrof'thL  the  Said  debt  due  to  him  under  the  said  fiat  agamst  de- 
debt  to  be  so  fendant,  defendant  then  agreed  with  plaintiff  to  accept, 
whereby  the       and  did  accept,  the  said  bill  in  the  first  count  mentioned, 

bill  was  and  is 

as  therein  mentioned,  by  way  of  part  payment  of  the 
said  debt  of  38/.,  so  to  be  proved  under  the  said  fiat: 
and  defendant  further  says  there  never  was  any  other 
consideration  or  value  for  the  acceptance  and  payment 
of  the  said  bill  except  as  aforesaid ;  whereby  the  said 
bill  was  and  is  void :  verification.  3.  Non  assumpsit,  to 
Issue  thereon. 


void.      Re- 
plication, deny- 
ing the  ac- 
ceptance in 
part  payment 
of  such  debt. 
Issue  tliereon. 

Held,  that 
the  statements 
in  the  plea  did 
not  oblige  the 

plaintiff  to  pro-   the  laSt  COUnt. 
duce  the  bill  at 
the  trial,  nor 
entitle  the  defendant  to  offbr  evidence  of  it  without  having  given  notice  to  produce, 
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Replication  to  plea  2.     That  defendant  did  not  ac-   QueenU  Befuh. 

1842 
cept  the  said  bill  of  exchange  by  way  of  part  payment  [___ 

of  any  debt  proveable  under  the  said  fiat  in  the  said  Ooohemd 
plea  mentioned,  in  manner  and  form  &c. :  conclusion  Aemoub, 
to  the  country.     Issue  thereon. 

On  the  trial,  before  Williams  J. j  at  the  sittings  in 
Middlesex  in  Hilary  iemif  1842,  the  defendant's  counsel 
put  in  a  paper  signed  by  a  person  named  Davisj  who 
was  said  to  have  been  the  plaintiff's  attorney,  acknow- 
ledging the  receipt  of  defendant's  acceptance  for  20/. : 
and  counsel  then  proceeded  to  ask  a  witness  called  by 
him  whether  201.  had  not  been  paid  to  Davis  by  a  bill; 
which  bill  it  was  proposed  to  identify  with  the  bill  de- 
clared upon.  It  was  objected  that  the  defendant  could 
not  go  into  this  course  of  examination  without  producing 
the  bill,  which  he  did  not  do,  nor  had  he  given  the 
plaintiff  notice  to  produce  it.  The  defendant's  counsel 
then  urged  that  the  plaintiff  ought  to  have  produced 
the  bill  declared  upon,  in  proof  of  his  own  case.  The 
learned  Judge  thought  otherwise,  and  refused  to  ad- 
mit the  proposed  evidence :  and  the  plaintiff  had  a 
verdict. 

G.  T.  White  in  the  same  term  obtained  a  rale  to 
shew  cause  why  there  should  not  be  a  new  trial  (a). 

Jervis  now  shewed  cause.  The  form  of  the  record 
made  it  unnecessary  for  the  plaintiff  to  produce  this  bill. 
No  fact  relating  to  it  was  questioned  but  the  consider- 
ation. [Lord  Denman  C.  J.  We  are  with  you  on  that 
point.]     The  defendant  could  not  offer  secondary  evi- 

(a)  Or  \vby  a  verdict  should  not  be  entered  for  the  defendant  on  the 
first  and  last  issues ;  but  this  part  of  the  motion  does  not  require  farther 
notice. 

S  R  2 
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dence  of  the  bill  without  having  giveu  the  plaintiff 
notice  to  produce  it.  Notice  is  indeed  unnecessary 
where  the  pleadings  themselves  make  the  document  the 
subject  of  inquiry,  because  there  the  party  holding  it 
knows  that  by  the  rules  of  law  he  must  produce  it  or 
allow  secondary  evidence  to  be  given.  Here  that  was 
not  the  case.  An  expression  in  Read  v.  Gamik{a) 
may  have  been  relied  upon  on  the  other  side;  the 
action  there  was  assumpsit  on  a  cheque,  and  the  de- 
fendant pleaded  that  it  was  given  for  money  lost  at 
hazard,  upon  which  issue  was  joined  It  was  there 
argued  that  the  defendant  was  entitled  to  call  upon 
the  plaintiff  to  produce  the  cheque,  though  no  notice 
to  produce  had  been  given;  and  that  the  plaintiff 
ought  to  have  put  it  in  as  part  of  his  own  case.  Lord 
Denman  C.  J.  said :  "  You  were  not  prevented  from 
proving  it  on  your  part :  |'  or,  as  the  words  are  reported 
in  5  Nev.  4*  M.^  "  the  non-production  of  the  cheque  did 
not  prevent  the  defendant  from^oing  into  his  defence." 
[Lord  Denman  C.  J.  That  is,  that  the  defendant  might 
have  proved  the  cheque  if  he  had  used  the  proper 
means.]  In  Shearm  v.  Bumard  (i),  an  action  by  in- 
dorsee against  maker  of  a  note,  the  defendant  pleaded 
that,  the  indorser  being  holder  of  a  prior  note  drawn 
for  his  accommodation  by  defendant,  the  note  declared 
upon  was  drawn  to  enable  that  party  to  take  up  such 
prior  note ;  and  that  the  note  declared  upon  had  been 
paid.  The  replication  was  De  injuria.  Neither  note 
was  produced  at  the  trial ;  and  a  question  arose 
whether  the  defence  pleaded  could  be  proved  without 
production  of  the  first  note ;  and  the  Judge,  at  the  trial, 

(a)  10  A.  ^  E.  597.,  note  («).     S.  C.  5  Nev.  ^  M.  433. 
(6)  10  A.  i  E.  593.     S.  C,  2  Per.  j-  D.  565. 
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ruled  that  it  could  not.     This  Court  held  the  aver-  ^«<«»'«  ^^^^ 

1842» 
inents  as  to  the  first  note  immaterial,  and  therefore  did   L*- 

not  decide  the  question  as  to  the  mode  of  proof;  but,  as  Goomeib 
production  of  the  second  note  was  clearly  unnecessary,  Amitou». 
they  granted  a  new  trial.  Patieson  J.  said  there  (a) : 
^^It  is  clear  that  the  first  part  of  the  plea  was  not 
proved ;  for  it  was  necessary  to  produce  the  note  men- 
tioned in  that  part,  in  order  to  prove  its  existence.  But 
it  is  otherwise  of  the  second  note,  which  is  admitted  on 
the  pleadings,  and  therefore  need  not  be  produced." 
This  agrees  with  the  argument  for  the  present  plaintiff. 

G.  71  Whiter  contra.  The  defendant  relies  mainly  on 
Skearm  v.  Bumard  (6),  the  report  of  which  in  2  Per.  8f 
D.  is  more  full  on  the  point  now  material  tlian  the 
other  report  cited.  That  point  does  not  appear  to  have 
been  considered  unimportant  by  the  Court.  The  lan- 
guage of  Litiledale  and  Patteson  Js.  there  shews  that 
the  plaintiff  in  this  case  ought  to  have  produced  the 
bill  without  notice.  His  omission  to  do  so  entitled  the 
defendant  to  give  evidence  of  it  without  having  served 
notice  to  produce.  The  words  of  Lord  Denman  C.  J. 
in  Read  v.  Gamble  (c),  already  cited,  appear  to  support 
this  conclusion :  and  Patteson  J.,  in  Skearm  v.  Bur" 
nard{d\  observes  that  in  Bead  v.  Gamble  {c)  "  the 
rule  was  refused,  because  ^  the  non-production  of  the 
cheque  did  not  prevent  the  defendant  from  going  into 
his  defence.* "  In  2  PhilUj)s  on  Evidence^  223.,  part  2. 
c.  6.  {e)i  it  is  laid  down  that  ^^  The  principle  of  the  rule, 

(a)  10  A.  i  E.  596. 

{b)  10  A.f  K  593.     S.  C  2  Per.  ^  D.  565. 

(e)  10  A.  ff  E.  597.,  note  (a).    S.  C.  5  iVdk  f  Af.  i3S, 

(d)  2  Ftr.i  D,  567. 

(e)  9th  ed.  Vol.  iL  p.  668.  of  ed.  8. 

SB  8 
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produce  a  written  instrument  in  bis  possession,  before 
the  contents  can  be  proved  as  evidence  in  the  cause,  will 
AmnouB.  not  apply  to  cases,  where,  from  the  nature  of  the  pro- 
ceedings, the  defendant  has  notice,  that  the  plaintiff 
means  to  charge  him  with  the  possession  of  the  in- 
strument.'' Here  the  plea  gave  full  notice  that  the  bill 
of  exchange  would  be  called  for*  [Lord  Denwum  C  J« 
mentioned  Lane  y.  MuUins  (a).] 

Lord  D£NMAN  C  J.  It  is  perfectly  clear,  as  a  matter 
of  practice,  that,  where  one  party  to  a  cause  wants  a 
document  which  the  other  is  not  under  the  necessi^  of 
producing  for  the  purpose  c^  bis  own  case,  he  must 
take  the  proper  means  to  have  it  produced,  or  enable 
himself  to  give  secondary  evidence,  at  the  triaL  This 
rule  must  be  discharged. 

Williams  J.  concurred. 

Coleridge  J.  No  part  of  Shearm  v.  Btamttrd{h) 
has  any  thing  to  do  with  this  case,  except  what  b 
observed,  obiter  merely,  by  my  brother  Patleson. 

Rule  discharged  (c). 

(a)  2  Q,  B,  S54.     An  unreported  case  of  WeUboum  ▼.  I\mekee,  inthe 
Exchequer,  wee  mentiancd  at  the  bar. 
(6)  10  A.  ^K  593.     S.  C  2  Per.  f  JD.  565. 
(c)  Wightman  J.  was  absent. 
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Dalton  against  Whtttem  and  Fox.  ^^)^8<l 

THROVE  R  for  "certain  goods  and  chattels,  to  wit  if  a  landlord, 
two  metal  counters,  &c.«  S^l'fo^tlt 

Plea.     Not  guilty  (by  statute  (a)  ).  T^ur^tZi 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  Mid-  the  freehold 

and  dispose  of   . 

dlesex  sittings  after  last  Hilary  term,  it  appeared  that  them,  he  ii 

.1  1    .       1        •■     1         .  1.  ^9^}\e  in  trover, 

certain  articles  named  m  the  declaration  were  fixtures  and  the  arUcies 
attached  to  a  house  of  which  the  plaintiff  was  tenant  scribed  in^e 
under  the  defendant  Whtttem.      Whtttem  sent  in  a  dis-  g^,™  nd"  " 
tress  for  rent  due  to  him  from  the  plaintiff.     The  dis-  ^"^^^^^"^ 
tress  was  executed  by  the  defendant  Fox^  for  Whtttem.  ^^  ^^^    . 

•^  thereby  waive 

Fox  entered  the  premises,  gave  a  notice  of  distress,  and  his  right  of 

maintaining 

afterwards  severed  from  the  freehold  the  articles  above  tiiat  the  dis- 

...  .  ,  tress  is  illegal 

mentioned,  and  sent  them  to  an  auction  room,  where  because  Bzturcs 
they  were  sold  for  IVhittem.     For  the  plaintiff  it  was  ^ned  for  rent 
contended  that  the  fixtures  could  not  be  taken  under  a  "^'®-  - 
distress  for  rent.     The  counsel  for  the  defendants  ad- 
mitted this,  but  contended  that  for  such  taking  trespass 
was  the  proper  remedy,  and  that  the  plaintiff  could  not 
bring  trover  without  waiving  the    tortious  severance, 
and  treating  the  articles  as  chattels.     The  Lord  Chief 
Justice  directed  a  verdict  for  the  plaintiff  on  this  count. 
Here  were  other  counts,  on  all  of  which  the  defendants 
had  a  verdict.     His  Lordship  reserved  leave  to  move 
for  a  nonsuit:  and,  in  Ectster  ievm  1842,  Thesiger  ob- 
tained a  rule  accordingly. 

(a)  11  G.  2.  c.  19.  s.  21. 

3  R  4 
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^ ^_  trespass  might  have   been    brought   for  severing  the 

Damon  fixtures  from  the  realty :  but  trover  will  lie  also  for  con- 
Wbixtijc  verting  them  after  the  severance.  In  I  Chit.  PL  164. 
(7th  ed.),  it  is  said  of  trover,  *^  This  action  is  confined 
to  the  conversion  of  goods  or  personal  chattels.  It  does 
not  lie  for  fixtures  eo  nomine;  nor  for  injuries  to  land 
or  other  real  property,  even  by  a  severance  of  a  part  of 
what  properly  belongs  to  the  freehold,  utdess  there  has 
also  been  an  asportation,^'  The  plaintiff  may  waive  so 
much  of  the  tort  as  consists  in  the  severance  which 
converts  the  fixtures  into  chattels.  The  decisions  which 
shew  that  trover  cannot  be  maintained  for  fixtui*es  apply 
only  to  such  articles  as  continue  to  be  fixtures  at  the 
time  of  the  conversion.  Such  is  Minshall  v.  Uq^  (a). 
In  Pitt  V.  Shew  {b)  fixtures  were  distrained,  and  the  owner 
recovered :  it  is  true  that  the  action  there  was  shaped  in 
trespass ;  but  it  was  held  that  the  plaintiff  might  re- 
cover damages  under  the  charge  of  "  taking  divers 
goods,  chattels,  and  effects ; "  and,  if  the  objection  made 
in  the  present  case  were  valid,  those  words  would  not 
have  comprehended  fixtures  severed  by  the  defendant 
The  same  argument  arises  upon  Darin/  v.  Harris  (c). 
It  was  contended  here,  at  the  trial,  that,  the  plaintiff's 
complaint  being  the  seizure  of  fixtures,  he  could  not 
be  allowed  to  treat  them  as  goods  and  chattels :  but  the 
same  objection  might  have  been  made  in  Pitt  v.  Shew  (b). 
In  Higgon  v.  Mortimer  {d)  Parke  B.  said :  "  The 
wrongful  act  of  a  party  otherwise  entitled  to  possession 
frequendy  revests  the  right  of  possession  in  him  who 
has  the    right  of  property.      I  am  of  opinion,  that, 

(a)  23f.  ^  ir.4S0.  (6)  4  S.  ^  JUL  206. 

(c)  1  Q.  B»  895.  (d)  eCi  P.  616. 
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if  a  tenant,  during  the  tenancy,  remove  virgin  soil,  it  Queen's  BmdL 
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becomes,  by  operation  of  law,  the  personal  property  ' 

of  the  landlord,  and  is  so  completely  revested  in  him  as        Daltok 

to  enable  him  to  maintain  trespass  de  bonis  asportatis,      Wuittem. 

and,  a  fortiori,  trover."     The  same  learned  Judge,  in 

Twigg  V.  Potis  (a),  remarked  that,  where  trespass  for 

taking  goods,  chattels  and  effects  was  justified  under  a 

distress,  the  plaintiff  might  reply  that  the  articles  taken 

were  fixtures :  but,  according  to  the  argument  for  the 

defendants,  this  would  have  been  a  departure.     There 

are  many  cases  in  which  the  party  may  bring  trover  or 

trespass  at  his  election ;  as  in  Rackham  v.  Jesup  (b).     In 

Hallen  v.Runder  {c)  a  tenant  sold  some  fixtures,  which  he 

had  a  right  to  remove  during  the  term,  to  the  landlord, 

the  price  to  be  settled  by  valuation  :  and  afterwards,  tt\e 

term  having  expired  and  the  fixtures  having  been  left 

unremoved  at  the  landlord's  request,  the  valuation  was 

made,  and  the  tenant  then  brought  indebitatus  assumpsit 

for  fixtures  bargained  and  sold,  and  sold  and  delivered : 

and   it  was  held  that  the  action   would   lie.      Many 

authorities  are  collected   in  Boydell  v.  M^ Michael  (d)^ 

where  it  was  held   that  fixtures   are  not  goods   and 

chattels  which  can  be  in  the  order  and  disposition  of  a 

bankrupt  under  stat.  6  G.  4.  c.  16.  6*.  72.     In  Amos  and 

Ferard  on  Fixtures^  p.  244.,  there  is  a  note  pointing  out 

**  that  several  of  the  most  important  questions  respecting 

fixtures  have,  in  fact,  been  determined  in  actions  of 

trover":  and,  in  the  text,  p.  249,  the  authors  speak  of 

the  action  of  trover  as  frequently  preferable  to  that  of 


(a)  I  C.M.^IL  89.  93.    S.C.S  Tyrwh.  969.  972. 
{b)  3  WUt,  SS2. 

(c)  \C.M.^  R,  266.    S.C.S  Tyrv^.  959. 

(d)  iCM.i  r:  177.     See  note  (o),  p.  ISa    S,as  7j/no4. 974. 
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1842. 


Daltov       insist  that  they  are  trespassers. 
Wbittkjc 


Cromptofif  contra.  Trover  cannot  be  brought  for 
fixtures  while  they  remain  so:  after  severance  trover 
may  be  brought,  as  for  ore  severed  wrcmgfully  from  a 
mine.  But  here  the  plaintiff  cannot  treat  the  articles 
as  chattels  without  affirming  the  distress ;  for,  if  they 
were  chattels,  the  right  to  distrain  is  admitted.  Suppose, 
instead  of  the  plea  of  Not  guilty  under  stat  11  G.  3. 
c.  19.  5.2L,  the  distress  had  been  pleaded  specially: 
it  is  clear  that  the  plwitiff  in  trover  could  not  have  re- 
plied that  he  sued  for  taking  fixtures ;  that  would  have 
been  a  departure  on  the  record :  and  so  this  is  an  in- 
consistency in  the  claim.  It  is  said  that  so  much  of 
the  tort  as  consists  in  the  severance  is  waived :  if  so^ 
the  distinction  between  fixtures  and  chattels  is  waived, 
and,  for  the  purpose  of  this  action,  the  goods  distrained 
are  to  be  considered  as  chattels.  This  was  held  in  an 
old  case,  as  to  a  lime  kiln,  which  might,  or  might  not, 
be  a  chattel  (a).  In  Darly  v.  Harris  (6),  and  other 
cases  cited,  the  point  now  before  the  Ck)urt  was  not 
raised :  where  the  action  is  shaped  in  trespass,  either 
fixtures  or  chattels  may  be  the  subject.  The  distinction 
between  trover  and  trespass  is  fuilly  explained  by  Lord 
Man^ld  in  Cooper  v.  Chitty  (c) ;  where  he  shews  that 
trover  is  a  remedy  for  goods  and  chattels  wrongfully 

(a)  Probably  Niblet  v.  Smith,  4  T.  R,  504.  There,  to  an  vrowrj  for 
rent  arrere,  the  plaintiff*  pleaded  in  bar  that  the  kiln  was  affixed  to  the 
freehold ;  and  thia  was  held  a  departurey  the  repkfin  being  Ibr  « goods 
and  chattels,  to  wit,  one  lime  kiln.*' 

(6)  1  Q.  ^.895. 

(c)  1  J9urr.  SO.  Sl.    S.C.iW.Mk^. 
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converted,  and  that  the  form  of  action  *^  supposes  the  QiMm'< 

I842« 
defendant  may  have  come  lawfully  by  the  possession  of 


the  goods."  But  such  a  supposition  cannot  be  made  Daltom 
here,  unless  the  goods  be  treated  as  chattels  at  the  Wamsic. 
time  of  the  defendants'  taking  possession.  The  de- 
fendants cannot,  it  is  true,  take  advantage  of  a  wrongful 
severance  by  themselves :  but  they  are  entitled  to  the 
benefit  of  the  plaintiff's  waiver  of  objection  to  the 
severance.  The  case  then  is  as  if  the  severance,  which 
in  this  form  of  action  cannot  be  complained  of,  had 
been  made  by  a  stranger :  how  could  the  plaintiff,  in 
that  case,  ^  have  objected  to  the  distraining  of  articles 
so  severed  ?  In  Baydell  v.  M'Michael  {a)  the  articles 
were  fixtures  at  the  time  of  the  bankruptcy,  and  the 
present  question  could  not  arise  {b). 

Lord  Denman  C.  J.  I  am  of  opinion  that  trova. 
will  lie  in  this  case.  The  defendants  cannot  say  that 
the  articles  which  they  have  distrained  for  rent  are  not 
goods  and  chattels.  They  say,  however,  that  if  the 
articles  are  chattels  the  distress  is  lawful.  That  is  not 
a  correct  view.  They  cannot  commit  the  wrong  of 
severing  the  fixtures  from  the  realty,  and  then  take  ad- 
vantage of  such  wrong  and  treat  them  as  goods  and 
chattels  for  the  purpose  of  distress. 

Williams  J.  concurred. 

Coleridge  J.  The  argument  for  the  plaintiff  as- 
sumes only  that  the  removal  was  improper.    Mr,  Cromp^ 

'     (a)  lC,M.t  R,  m.    S.C.3  Tynoh,  974. 

(6)  Lee  v.  Ritdony  7  Taunt,  188.,  and  Autt  V,  Buihr,  SBtp.  176.| 
were  cit^  on  the  motion  for  the  rule. 


966 

VoUm»  III. 
1842. 

Daltov 

T. 

Wbittuc 


Q.  B.    MICHAELMAS  VACATION, 

ton  argues  that  the  articles,  cannot  be  called  chattels 
.  for  the  purpose  of  this  form  of  action,  and  yet  fixtures 
for  the  purpose  of  shewing  the  distress  to  be  illegal. 
I  think,  however,  that  it  is  open  to  the  plaintiff  so  to 
treat  them.  What  he  says  is  that  they  are  now  goods 
and  chattels,  and  therefore  trover  lies;  but  that  the 
defendants  have  wrongfully  made  them  so,  and  shall 
not  defend  their  distress  by  such  unlawful  acu  It  b 
like  the  case  of  money  had  and  received  where  the 
plaintiff's  goods  have  been  wrongfully  taken  and  sold. 
The  action,  to  a  certain  extent,  assumes  the  legality  of 
the  sale :  but  still  the  plaintiff  may  say  that  the  property 
was  not  in  the  vendor.  The  sale  is,  as  it  were,  pro- 
tested (a). 

Rule  discharged. 

(a)   Wightman  J.  was  abient. 


Saturday, 
December  SA. 


Tracey  against  Taylor. 


The  Bridewell    TTRESPASS  for  taking  and  distraining  a  table  of 
WM^Z^'**''^  plaintiff,  "  being  in  that  part  of  the  Bridewell  or 

(under  sUL        House  of  Correction  for  the  City  of  Westminster  which 

7  6?.  4.  c.  xliL, 

local  and  per-  does  not  Constitute  the  residence  of  the  governor  of  the 

and  fitted  up',  said  Bridewell  or  House  of  Correction,"  and  carrying 

on  which  it  was  away  the  table  ^^  as  a  distress  for  a  certain  alleged  sewers' 

chasedTbycom-  ^®^^  ^^^"  pretended  to  be  due  and  payable  in  respect  of 

inissioners  at  ^j^^^^      j^j.  ^f  ^i,e  said  Bridewell  or  House  of  Correction 

toe  expense  of  ^ 

the  county 

rate,  and  appropriated  to  the  reception  of  criminals  and  of  prisoners  under  the  local  Court 
of  Requests.  The  building,  and  its  fittings  up,  furniture,  &c,  were  rested  in  the  justices 
of  fFeitminster,  The  powers  of  the  Commissioners  of  Sewers  were  expressly  saved.  The 
building  derived  benefit  from  the  sewage.  The  governor  resided  in  one  part  of  the 
building ;  but  no  one  resided  in  the  other  part,  except  the  persons  confined  there,  and  the 
turnkey  and  matron,  who  were  required  by  law  to  reside,  and  whose  duty  it  was  to  take  care 
of  the  prisoners.     The  Bridewell  was  the  Queen's  prison. 

Held,  that  in  respect  of  the  part  last  mentioned  no  sewers*  rate  could  be  imposed,  there 
being  no  occupier.  g 
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which  does  not  constitute  the  said  residence  of  the  said  Qmetet  Senck. 

„                                                                               1842. 
governor."  

Pleas.  1.  That  the  trespass  was  done  by  defendant  by       Tbac«t 
the  authority  of  a  certain  Commission  of  Sewers  for  West--       Taylor. 
minster  and  part  of  the  county  of  Middlesex^  under  the 
great  seat  of  the  United  Kingdom^  bearing  date  5th 
December  18S7. 

2.  That  the  trespass  was  done  by  the  authority  of 
a  certain  Commission  of  Sewers  for  Westminster  and 
part  of  the  county  of  Middlesex,  according  to  the  tenor, 
purport  and  effect  of  a  certain  act  of  parliament  &c. 
(23  H.  8.  c.  5.). 

Replication  to  both  pleas :  De  injuria.  Issues  thereon. 

The  following  case  was  stated,  under  stat  3  &  4  ^.  4. 
c.  42.  s.  25.,  for  the  opinion  of  this  Court. 

This  action  is  brought  to  try  the  legality  of  a  distress, 
under  which  the  table  mentioned  in  the  declaration  was 
taken  by  the  defendant  in  and  upon  that  part  of  the 
Bridewell  or  House  of  Correction,  mentioned  in  the  de- 
claration, which  does  not  constitute  the  residence  of  the 
governor  thereof,  as  a  distress  for  S6/.  2s.  alleged  on 
the  part  of  the  defendant  to  have  been  then  payable  in 
respect  of  the  said  part  of  the  said  Bridewell  or  House 
of  Correction  for  the  sewers'  rate  after  mentioned. 

The  facts  of  the  cose  relating  to  the  said  Bridewell 
are  as  follows.  Previously  and  up  to  the  year  1826,  there 
had  been  a  Bridewell  or  House  of  Correction  under 
the  control  of  the  magistrates  for  the  city  and  liberty  of 
Westminster,  but  which  was  too  small,  and  inadequate 
for  classification,  and  to  give  efiect  to  the  statutes  (4  G.4. 
c.  64.  and  5  G.  4.  c.  85.)  for  regulating  prison  discipline. 

In  that  year  an  act  (7  G.  4.  c.  xlii.  local  and  personal, 
public^)  passed  *^  for  building  a  new  Bridewell  or  House 
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of  Correction  for  the  city  and  liberty  of  WestmimUr;^ 
the  material  provisions  of  which,  so  far  as  relates  to  the 
present  question,  are  as  follows.  It  was  enacted  that  cer- 
tain Justices  of  the  Peace,  acting  for  the  CiQr  and  Liberty 
of  Westminster^  also  certain  Justices  acting  for  the  CooDty 
of  Middlesex^  should  be  constituted  commissioners  for 
building  a  new  Bridewell  or  House  of  Correction  for  the 
city  and  liberty  of  Westminster^  and  disposing  of  the 
site  of  the  old  Bridewell.  The  commissioners  were 
empowered  (sect.  IS)  to  contract  for  the  purchase  of 
certain  premises,  in  a  schedule  mentioned,  for  the  pur- 
poses of  the  act,  in  fee  simple ;  which  premises  were  to 
be  conveyed  to  such  persons  as  the  Justices  of  the  Peace 
for  the  city  and  liberty  of  Westminster^  in  General  or 
Quarter  sessions  of  the  peace,  should  direct,  in  trust  for 
the  uses  and  purposes  of  the  act,  and  under  the  regu- 
lations and  directions  in  the  act  contained.  The  com- 
missioners were  required  {a)  to  cause  to  be  erected  on 
those  premises  a  convenient  new  Bridewell  or  House  of 
Correction,  with  sufiicient  outcourts  and  outlets  for  the 
confinement  of  criminals  and  other  offenders,  and  also 
infirmaries  or  apartments  for  sick  and  infirm  prisoners, 
and  a  convenient  room  for  the  accommodation  of  the 
visitors,  and  proper  places  for  the  residence  of  the 
keeper  or  keepers  or  other  oflScers,  and  also  all  other 
erections  and  easements  of  every  description,  as  the 
commissioners  should  judge  necessary  for  the  purposes 
of  the  act,  and  of  the  several  other  acts  and  regulations 
to  which  the  then  present  Bridewell  was  subject  Also 
to  cause  the  said  new  Bridewell  and  other  buildings  as 
aforesaid  to  be  fitted  up  and  furnished  in  a  complete 
and  effectual  manner  for  the  reception,  security  and 


(a)  Sect.  32. 
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health  of  such  prisoners  in  such  manner  as  to  them  Qiieen*$  Bench. 

should  seem  best  adapted  to  answer  the  purposes  of   ]__ 

that  act  and  .the  other  acts  and  laws  before  mentioned  TkAcrr 
or  referred  to:  and  for  doing  which  the  commissioners  Tatlok.^ 
were  empowered  to  make  contracts  &c.  at  their  dis* 
cretion.  By  sect.  S4  it  was  enacted  that,  when  the  said 
new  Bridewell  should  be  finished,  it  should  be  the 
Bridewell  or  House  of  Correction  for  the  said  city  and 
liberty  of  Westminster ^  and  the  Justices  of  the  Peace  for 
the  said  city  and  liberty  of  Westminster  should  have  the 
keeping  of  such  new  Bridewell ;  and,  when  the  new 
Bridewell  should  be  fit  for  the  reception  of  prisoners, 
and  notice  given,  they  were  to  be  removed  from  the  old 
Bridewell  to  the  new.  And  (by  sect  85),  after  the  re- 
moval of  the  prisoners,  the  commissioners  were  to  sell 
and  dispose  of  the  materials  and  site  of  the  old  Bride- 
well, and  to  sell  and  dispose  of  such  part  of  the  goods, 
furniture  and  effects  as  they  thought  proper,  and  convert 
the  residue  to  the  use  of  the  new  Bridewell;  and  to  apply 
the  proceeds  of  the  sales  to  defray  the  expense  of  erect- 
ing, furnishing  and  completing  the  new  Bridewell. 

For  raising  money  for  the  purposes  of  the  act,  the 
Justices  of  the  Peace  for  the  county  of  Middlesexj  in 
Quarter  sessions  assembled,  were  required  from  time 
to  time  to  borrow  on  the  credit  of  and  to  charge  the 
county  rate  with  such  sums  as  the  said  commissioners 
should  require ;  and  the  money  to  be  raised  by  virtue 
of  the  act  was  (sect  4*1)  to  be  paid  to  the  treasurer  for 
the  time  being  of  the  county  of  Middlesex^  and  to  be  ap- 
plied by  the  commissioners  or  Justices  of  the  said  county 
in  Quarter  sessions  assembled  in  paying  all  expenses  of 
obtaining  the  act,  &c.,  purchasing  the  premises  as  afore- 
said, and  in  discharging  the  expenses  of  erecting, 
making,  fitting  up  and  furnishing  the  said  new  Bride- 
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well,  and  paying  and  discharging  all  other  expenses  &c.f 
incident  to  the  carrying  the  act  into  effect.  And  (by 
sect.  42)  it  was  enacted  that,  so  soon  as  the  new  Biide- 
well  should  be  in  all  things  completedf  finished  and  fitted 
up,  and  the  prisoners  removed,  and  such  costs,  expenses, 
&a  paid,  then  and  thenceforth  all  the  trusts,  powers, 
ofiices  and  authorities  by  that  act  given  to  and  vested 
in  the  commissioners  should  cease  and  determine,  and 
the  said  new  Bridewell  and  the  appurtenances,  and 
the  direction,  management  and  control  thereof,  should 
be  from  thenceforth  vested  in  the  Justices  of  the  Peace 
for  the  said  city  and  liberty  of  Westminster,  subject  to 
the  same  laws,  rules,  regulations  and  liabilities  as  the 
said  old  Bridewell  then  was,  except  that  no  person  or 
persons  other  than  the  said  Justices  of  the  Peace  for  the 
said  city  and  liberty  of  Westmitister,  and  the  commis- 
sioners for  executing  (a)  the  local  act  23  G.2.  c.27.  (since 
repealed  by  stat  6  &  7  fF.  4.  c,  cxxxviL,  local  and  per- 
sonal, public,),  should  have  any  power  to  commit  any 
person  to  the  said  new  Bridewell:  provided  that  the 
said  new  Bridewell  should  for  ever  thereafter  be  kept 
in  repair  by  and  at  the  expense  of  the  said  county  rate, 
by  the  said  last  mentioned  justices,  who  were  empowered 
to  charge  such  repairs  thereon.  And  (by  sect.  44)  the 
property  of  all  and  every  the  furniture,  utensils,  chattels, 
provisions,  clothing  and  materials  to  be  from  time  to 
time  had,  brought,  procured  and  provided  for  the  use 
of  the  prisoners  in  the  said  new  Bridewell,  and  for 
carrying  into  execution  the  purposes  of  the  act,  was 
enacted  to  be,  and  was,  vested  for  the  uses  and  purposes 


(a)  The  two  acts  mentioned  are  for  the  recovery  of  smaU  debts  within 
the  city  and  liberty  of  Westmimter  and  an  adjoining  pan  of  the  Duchy 
of  Lancaster,  Stat.  23  G,  2.  c.  27.  was  explained  and  amended  bj  flat. 
24  G.  2.  c  42. 
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of  that  act  in  the  said  justices  of  the  peace  for  the  said  ChteenU  Bench. 

city  and'  liberty  of  Westminster ;  and  they  were  em-  ' 

powered  to  bring  actions  and  prefer  indictments  in       TaAcrr 
respect  thereof.  Taylob. 

By  sect.  49  of  the  same  act,  it  is  enacted  as  follows. 

**  Provided  always,  and  be  it  further  declared  and 
enacted,  that  nothing  in  this  act  contained  shall  extend 
or  be  deemed  or  construed  to  extend  to  prejudice, 
diminish,  alter,  or  take  away  any  of  the  rights,  powers, 
or  authorities  vested  in  the  commissioners  of  sewers  for 
the  city  and  liberty  -of  Westminster^  and  part  of  the 
county  of  Middlesex;  but  all  the  rights,  powers,  and 
authorities  vested  in  them  shall  be  as  good,  valid,  and 
eflectual,  as  if  this  act  had  not  been  made.'' 

It  was  understood  that  the  several  sections  of  the 
statute  above  referred  to,  and  also  the  several  statutes 
and  commissions  under  which  the  Commissioners  of 
Sewers  act,  were  to  be  referred  to  if  necessary,  and 
were  to  form  part  of  this  case. 

There  were  no  laws,  rules,  regulations  or  liabilities 
of  or  relating  to  the  old  Bridewell  affecting  this  question. 

The  new  Bridewell  was  built  by  the  said  commis- 
sioners under  the  provisions  of  the  sfud  act,  on  the  land 
mentioned  in  the  act,  which  was  purchased  for  that 
purpose  according  to  the  provision  of  the  same.  And 
it  is,  and  before  and  at  the  time  of  the  making  of  the 
presentment  and  rate  hereafter  mentioned  was,  the 
Bridewell  or  House  of  Correction  for  the  city  and 
liberty  of  Westminster^  according  to  the  said  thirty-fourth 
section,  and  was  in  all  things  completed,  finished,  fur- 
nished and  fitted  up,  and  the  prisoners  removed,  ac- 
cording to  the  said  act ;  and  all  the  costs,  charges  and 
expenses  specified  in  the  said  act  had  been  fully  paid 
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]__  according  to  the  said  act  by  the  said  commissioners :  so 

T&AcxT       ^^^1^  ]yy  Yiftue  of  the  said  forty-second  section,  the  said 

Tatloi.       Bridewellbr  House  of  Correction  and  appartenances,  and 

the  direction,  numagement  and  control  thereof,  and  the 

property  in  the  said  furniture,  &c^  provided  in  pursa- 

ance  of  the  said  act,  were,  and  from  thence  until  and  at 

the  time  of  the  making  of  the  said  presentment  and  rate 

continued  to  be,  vested  in  the  justices  of  the  peace  for 

the  said  city  and  liberty  of  WeUmimter^  as  by  the  said 

act  provided :  and  the  powers  of  the  said  commissionen 

had  ceased. 

Thb  new  Bridewell  is  the  TolhiU  Fields  Bridewd 

mentioned  in  the  said  presentment  and  rate:  and  the 

governor's  house  mentioned  in  the  said  presentment  and 

rate  is  the  residence  of  the  governor  of  the  said  new 

Bridewell :  and  Augustus  Frederick  Tracey^  mentioned  in 

the  said  presentment  and  rate  as  the  owner  or  occupier 

of  the  part  in  question  of  the  said  Bridewell,  was,  at  the 

time  of  the  making  of  the  said  presentment  and  rate,  the 

governor  or  keeper  of  the  said  Bridewell,  and  is  the 

plaintiff  in  this  cause. 

The  part  in  question  of  the  said  Bridewell,  ever  since 

its  completion,  has  been,  and  at  the  time  of  making  the 

said  presentment  and  rate  was,  merely  used  for  the  par- 

ix)se  of  keeping  prisoners  therein  upon  criminal  charges, 

and  prisoners  in  execution  under  the  process  of  the 

courts  of  requests  for  the  recovery  of  small  debts  within 

the  city  and  liberty  of  Westminster,  and  that  part  of  the 

Duchy  of  Lancaster  which  adjoins  thereto,  under  the 

several  acts  passed  in  the  reign  of  G.  2.  for  establishing 

such  courts,  and  under  the  statute  6  &  7  W.  4.  r.  cxxxviL 

(before  alluded  to),  which  repealed  those  prior  acts. 

The  plaintiff  did  not  before  or  at  the  time  of  the 
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making  of  the  said  presentment  and  rate  reside  in  the  Qyeen*t  Bench. 

said  part  of  the  said  Bridewell,  but  then  resided  in  the * 

said  governor's  house,  which  is  separately  rated  in  the  T»acit 
said  rate:  nor  did  he  own  or  occupy  the  said  part  Tatlob. 
not  constituting  his  residence,  or  exercise  any  control 
over  the  same,  further  or  otherwise,  or  in  any  other 
right,  than  under  the  said  act  as  governor  of  the  said 
gaol.  No  persons  reside  in  the  said  part  except  such 
prisoners  as  aforesaid,  during  the  periods  of  their  im- 
prisonment, and  the  chief  turnkey  and  matron,  who 
are  appointed  by  and  hold  their  situations  during  the 
pleasure  of  the  said  justices  of  the  peace  for  the  city  and 
liberty  of  Westminster  in  quarter  sessions  assembled,  and 
whose  duty  it  is  to  guard,  take  care  of  and  attend  the 
said  prisoners,  and  who  are  required  by  the  regulations 
for  the  government  of  the  said  Bridewell,  as  certified  by 
the  secretary  under  the  prison  acts,  to  reside  in  tlie  said 
prison. 

Before  and  at  the  time  of  the  making  of  the  said  pre- 
sentment and  rate,  the  said  part  of  the  said  Bridewell 
was  a  prison  of  our  sovereign  Lady  the  Queen. 

There  are  Qo  goods  or  chattels,  or  other  personal 
property  whatever,  on  the  said  part  of  the  said  Bride- 
well, except  such  as  are  provided  for  the  use  thereof 
under  the  said  act  of  7  G.  4.  c.  xlii.,  and  except  the 
property  of  the  prisoners  who  may  be  confined  therein, 
and  of  the  necessary  attendants  and  officers  of  the  said 
prison. 

The  said  part  of  the  said  Bridewell  was  never,  since 
the  erection  thereof  under  the  said  act,  rated,  until  the 
making  of  the  said  presentment  and  rate,  to  any  sewers' 
rate;  but  the  site  thereof  had  been  always  previously 
rated.  The  old  Bridewell,  in  lieu  of  which  the  said 
present  Bridewell  was  erected  under  the  said  act,  bad 
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1_  the  rate  had  never  been  paid.     The  form  of  which  as- 


'^^^^^       sessments  was,   "  Samuel  AitershaUy  for  the  House  of 
Tatlob.       Correction,  with  the  dwelling  house  and  appurtenances 
thereunto  belonging,  50U  —  3/.  6s.  Sd." 

The  said  old  Bridewell  was  built  in  or  about  the 
year  1655. 

The  plaintiff  had  not,  at  the  time  of  the  making  of 
the  said  presentment  and  rate,  nor  at  any  time  before 
or  since,  any  funds,  except  his  own  private  property,  oat 
of  which  he  could  pay  the  sums  rated  upon  him  as 
hereinafter  mentioned,  or  any  part  thereof:  nor  were 
there,  at  the  time  of  the  making  the  said  presentment 
and  rate  or  at  any  time  afterwards,  any  funds  under  the 
control  of  the  said  justices  for  the  city  and  liberty 
of  Westminster,  or  the  justices  for  the  county  o(  Middle- 
sex,  or  any  other  party  or  person,  out  of  which  the  said 
moneys  or  any  part  thereof  could  be  paid,  except  funds 
raised  by  the  county  rate. 

On  the  30tli  April  1841,  a  session  of  sewers  for, 
amongst  other  places,  the  district  in  which  the  said 
Bridewell  is  situate,  was  duly  holden  bi^fore  the  Com- 
missioners of  Sewers  duly  appointed  to  be  Commis- 
sioners of  Sewers  for  the  said  places  for  which  tlie  said 
session  was  holden ;  at  which  the  jurors,  amongst 
other  tilings,  did  upon  their  oaths  present  that  all  the 
charges  of  cleansing,  repairing  and  amending  the  com- 
mon sewers  of  the  district  In  which  the  said  Bridewell 
was  situate  as  aforesaid,  and  also  the  charges  of 
all  other  works  and  all  incidental  expenses  neces- 
sarily incurred  or  to  be  incurred  in  and  about  the 
said  sewers,  ought  to  .be  borne,  paid  and  defrayed 
by  the  several  persons  mentioned  in  the  said  present- 
ment  receiving  benefit   therefrom,   owners  or   occu- 
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piers  of  the  messuages,  lands,  grounds,  tenements  and  Omen's  Bench. 

buildings  within  the  parishes  therein  mentioned,  pro-  * 

portionably  and  according  to  their  respective  interests  T»acet 
in  the  said  messuages,  lands,  grounds,  tenements  and  Tatlob. 
buildings,  and  to  the  several  yearly  rents  and  profits 
thereof,  as  the  said  yearly  rents  and  profits  were  there- 
in-after added  to  the  respective  names  of  the  respective 
owners  or  occupiers  thereof,  in  manner  and  form  therein 
mentioned ;  that  is  to  say,  in  the  said  presentment  the 
said  part  of  the  said  Bridewell,  and  the  owners  and 
occupiers  thereof  respectively,  and  the  yearly  rents  and 
profits  thereof  respectively,  were  mentioned  in  manner 
following. 

«  TothiU  Fields  Bridewell^ 

except  governor's  house,        J.  2888/.*' 

Augustus  Freda-ick  Tracey 
which  is  all  that  is  material  in  the  said  presentment,  so 
far  as  relates  to  the  questions  hereinafter  proposed. 

The  plaintiff  is  rated  in  the  said  presentment  and 
rate  for  the  said  governor's  house  separately ;  on  which 
no  question  arises. 

On  2d  July  1841,  the  said  commissioners  of  sewers 
made  a  rate  which  followed  the  said  presentment :  and 
the  rate  assessed  for  the  said  part  of  the  said  Bridewell 
was,  in  respect  of  the  yearly  rent  of  2888/.,  at  the  said 
sum  of  S6/.  25.;  for  the  nonpayment  of  which  sum  the 
distress  was  so  made  as  aforesaid. 

The  said  Bridewell  derived  benefit  from  the  sewers 
for  which  the  said  rate  was  made.  And  all  the  pro- 
ceedings down  to  the  said  distress  were  made  and  had 
in  a  regular  and  legal  manner,  and  such  distress  was 
legally  made,  if  the  said  table  was  liable  to  be  distrained 
under  the  circumstances  aforesaid  for  the  said  rate. 

The  case  stated  that  it  was  not  ip^pd^  to  rabe  any 
3s  S 
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question  as  to  the  mere  form  of  the  present  rate  or  pre- 
sentment. And,  provided  that  under  the  circumstances 
stated  there  was  any  person  upon  whom  a  legal  rate 
could  be  madei  or  any  manner  in  which  the  said  pre- 
mises could  be  legally  rated  to  the  sewers'  rate,  the 
present  rate  was  to  be  taken  to  have  been  made  in  sudi 
legal  and  proper  form,  and  upon  such  person. 

The  questions  for  the  opinion  of  the  Court  were  stated 
to  be, 

1st.  Whether  the  said  part  of  the  said  Bridewell  was 
legally  liable  to  be  presented  and  rated  under  the  cir- 
cumstances aforesaid ;  and  whether  there  is  any  manner 
in  which  it  can  be  legally  rated  ? 

2dly.  Whether  the  table  mentioned  in  the  declaration, 
and  distrained,  could  legally  be  taken  as  a  distress  for 
the  said  rate. 

This  case  was  argued  in  last  Michaelmas  term  (a). 


Sir  F.PoUock^  Attorney  General,  for  the  plaintiff. 
It  might  perhaps  be  urged  that  the  presentment  is  good 
until  formally  traversed.  But  it  is  agreed  not  to  raise 
any  technical  objection  :  and  the  question  submitted  to 
the  Court  is,  whether  this  presentment  can  be  main- 
tained. The  rateability  must  arise,  if  at  all,  from  some 
statute :  but  no  statute  gives  power  to  rate  any  person 
who  does  not  derive  benefit.  The  language  of  the  com- 
mission in  the  earliest  statute,  6  H.  6.  c.  5.,  confines  tlie 
liability  to  those  persons  by  whose  default  the  damage 
happens,  or  those  persons  who  may  have  **  the  defence, 
profit,  and  safeguard  "  from  the  works.  So  stat  23  H.  8. 
c.  5.  s.  3.  speaks  of  persons  in  default  for  nonrepair,  and 


(a)  November  11th,  1842. 
Coleridge  and  Jnghtman  Js. 


Before  Lord  Denman  C.  J.,    HlUiams, 
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persons  holding  lands  &c.,  or  who  ^^hath  or  may  have  Queen's  Bench. 

any  hurt,  loss,  or  disadvantage."     It  is  clear  that  it  was  1_ 

not  intended  to  lay  a  itite  in  respect  of  property  held  only  T*ac«t  ^ 
by  the  Crown  for  the  benefit  of  the  public  {Coleridge  J.  Tatwi. 
referred  to  stat  3  &•  4<  Ed.  6.  c.  8.  s.  2.]  That  enact- 
ment contemplates  a  rate,  not  on  the  Crown  in  that  cha- 
racter as  beneficially  occupying,  but  upon  such  tenants 
of  the  crown  lands  as  occupy  them  beneficially.  Here 
is  no  such  person.  The  sovereign  is  not  known  as 
liable  to  taxation.  K  it  were  otherwise,  the  royal 
arsenals  might  be  rated.  Nor  are  lands  or  tenements 
in  themselves  the  subject  of  rate^  but  only  persons  who 
occupy  them.  In  Soady  v.  Wilson  {a)  the  Commissioners 
for  auditing  the  public  accounts  were  held  rateable  to 
the  sewage  for  a  part  of  Somerset  Houses  because  they 
were  rated  in  fact  to  the  poor,  and  a  local  act  (52  G.  3. 
c.  xlviii.)  made  persons  so  rated  in  fact  to  the  poor  occu- 
piers in  respect  of  the  sewers*  rate.  But,  generally,  an 
occupation  for  purposes  merely  public  produces  no 
liability  in  the  occupier :  and,  when  a  person  so  occu- 
pying has  also  some  beneficial  occupation  of  a  part,  he 
is  liable  in  respect  of  this  part  only. 

Sir  W.  W.  FoUett^  Solicitor  General,  contr^  All  real 
property  which  derives  benefit  from  the  sewage  is  liable 
to  the  rate.  Why  should  the  advantage  conferred  on  a 
building  by  the  sewage  not  be  paid  for  as  well  as  repairs 
of  any  kind  ?  The  enactment  in  stat.  3  &  4  Ed.  6.  c.  8, 
5.  2.  was  inserted  to  supply  the  omission  in  the  earlier 
statutes  which  had  not  expressly  made  crown  lands 
liable  to  distress.     But,  before  that,  they  were  in  them- 

(a)  ^A.iE.  248. 
SS  4 
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Foiunte  III.    selves  rateable  under  stat  23  H.S.c.5.s.9fBS  was 

1842 
[_^  decided  in  Netherton  v.  Ward  (a) ,  in  which  case  nodiiog 


Tkacbt       turned  on  the  beneficial  occupation.  Sooify  v.  WUson  {b) 


Y, 


Tatloa.  is  also  an  authority  to  the  same  effect;  for  the  explaoa* 
tion  of  this  case  suggested  on  the  other  side  cannot  bold 
good;  Stat.  52  G.  3.  c.  xlviii.  s.  7.  does  not  expressly  make 
the  parties  rated  to  the  poor  rate  liable  to  the  sewers'  rate^ 
but  only  gives  power  to  inspect  the  poor  rate  books  for 
the  purpose  of  enabling  the  commissioners  of  sewers  to 
lay  an  equal  rate.  In  CaUis  on  Sewersj  pp.  222 — 224, 
the  exemptions  are  enumerated :  and  in  a  note  to  p.  224, 
in  the  edition  of  1685,  it  is  shewn  to  have  been  decided 
that  land  in  the  hands  of  the  king  b  liable.  Then  the 
question  is  as  to  the  party  liable  to  the  distress  in  the 
present  case.  In  Emmerson  v.  SaUmarshe  (c)  it  was  cer- 
tainly held  that  a  rate  could  not  be  laid  on  a  township 
in  general.  In  Bow  v.  Smith  (d)  it  was  also  held  that 
a  rate  on  a  district  was  bad :  but  it  was  said  that  it 
was  not  necessary  to  name  the  owners,  but  only  the  par- 
ticular lands.  That  is  done  here  ;  and  the  distress  may 
be  on  the  goods  found.  Thus,  even  where  the  liability, 
as  in  the  case  of  an  amercement,  is  on  a  district,  the  levy 
may  be  on  individuals ;  Ramsey  v.  Nomabell  (e).  That 
it  is  enough  to  name  particular  lands  in  the  presentment, 
appears  by  the  Case  of  the  Level  of  Hull  (g).  Thai 
also  was  the  opinion  of  Lord  EUenbornugh  at  Nisi  Prius; 
Warren  v.  Dix{h).  From  CdlUs  on  Sewers,  pp.143, 
185,  192,  the  opinion  of  that  author  seems  to  have  been 
that  the  commissioners  might  lay  the  tax  on  the  grounds, 
and  distrain  upon  such  goods  as  could  be  found  there, 

(a)  SB.i  Aid.  21.  (6)  3  A.  i  E.  848. 

(c)  T  A.^  E.  266. 

(d)  9  Mod.  94.     S.C.2  Eg.  Ca.  Abr.  206. 

(e)  11  A.  i  E.  383.  (g)  8  Sir.  1127. 
(A)  3  a  4- P.  71.(iiote>3 
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though  the  passage  last  referred  to  implies  a  doubt  as  to   Queen's  Bench. 

1842 
the  power  of  sale.    Here,  however,  the  question  of  sale  is  [___ 

not  raised.    The  difficulty  as  to  the  occupation  can  arise        T»acit 

only  where  there  is  no  distress.     Here,   indeed,  the       Tatlok. 

plaintiff  must  contend  that  the  building  is  unoccupied ; 

for  clearly  there  is  no  occupation  by  the  prisoners :  so 

that,  unless  the  governor  be  occupier,  no  one  is. 

Sir  F.  PoUockf  Attorney  General,  in  reply.  Tlie  de- 
cision in  Netherton  v.  Ward  {a)  does  not  establish  that 
Crown  lands  are  in  themselves  rateable ;  though  it  must 
be  admitted  that  some  dicta  of  the  learned  Judges 
there  countenance  such  a  view.  But  in  fact  there  was 
a  beneficial  occupation  in  that  case.  The  decision 
in  Soady  v.  Wilson  (b\  whether  right  or  not,  clearly 
turned  on  stat.  52  G.  S.  c.  xlviii.  The  principle  con- 
tended for  by  the  plaintiff  will  produce  no  inconvenience 
which  might  not  as  well  have  been  imputed  to  the  rule 
of  not  rating  a  borough  fund  to  the  poor  (c). 

Cw\  adv.  vtdt. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

The  plaintiff,  the  governor  of  Tothill  Fields  Bride- 
well, brings  his  action  of  trespass  for  the  seizure  of  a 
certain  table  of  his  by  way  of  distress  for  non-payment 
of  a  sewers'  rate.  The  first  question  raised  is,  whether 
the  part  of  Bridewell  particularly  mentioned  in  the 
case  was  legally  liable  to  be  presented  and  rated,  and 
whether  there  is  any  manner  in  which  it  can  be  legally 
rated. 

(a)  3  J.  ^  Aid.  21.  (6)  3  A.  i  E.  248. 

(c)  Begina  v.  The  Mayor  ffc,  of  Liverpool,  9  A.  ^  E.  435. ;  Eegina  v. 
Exmmster,  12  A.  ^  E.  2.     See  now  stat.  4  &  5  Vict,  c  48. 
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Vcbme  III  The  part  of  the  Bridewell  mentioned  b  that  wherein 
the  prisoners  are  confined,  deriving  as  it  does  a  benefit 
T&ACKT  from  the  sewers,  but  inhabited  by  no  other  person,  nor 
Tatlok.  occupied  in  any  other  manner.  It  is  attended  by  ser- 
vants of  the  establishment  for  its  purposes  as  a  prison, 
and  is  under  the  superintendance  and  control  of  the 
plaintiff,  who  occupies  a  part  of  the  building  as  his  own 
residence,  and  is  rated  and  pays  to  the  sewers  in  respect 
of  that  part  The  Bridewell  appears  to  be  a  prison  of 
our  sovereign  Lady  the  Queen,  vested  in  trustees  ap- 
pointed by  the  justices  of  the  peace  for  the  county  of 
Middlesex. 

And  hereupon  the  plaintiff's  learned  counsel  contends 
that  this  public  property,  devoted  to  public  purposes,  is 
liable  to  no  rate  whatever.  This  large  exemption,  how- 
ever,  is  certainly  inconsistent  with  the  judgments  deli- 
vered by  Lord  Tenterden  and  Bayley  J.  in  Netherton  v. 
Ward  (a).  Lord  Tenterden  in  that  case  examined  all 
the  acts,  and  concluded  that  all  lands  belonging  to  the 
Crown,  and  not  those  only  which  are  held  by  its 
tenants,  are  liable  to  the  sewers*  rate.  Bayley  J,  ex- 
pressed the  same  opinion  yet  more  strongly,  and  ob- 
served on  the  injustice  of  exempting  any  lands  that 
might  derive  a  benefit  from  the  drainage,  though  devoted 
to  the  public  service.  **  If  it  is  applied  by  the  Crown 
to  public  purposes,  then  it  is  for  their  benefit,  and  the 
public  ought  to  pay.'*  We  may,  however,  remark  that 
these  very  general  observations  were  unnecessary  for 
the  decision  of  that  case,  which  brought  into  question 
the  rateability  of  an  ofiicer,  having  the  beneficial  occu- 
pation of  a  house  situate  in  the  dockyard,  in  respect  of 

(a)  %B.\Ali.  21. 
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that  house.  Lord  Tenterdm  commences  with  the  remark  Queen's  Bena. 
that  the  plaintiff,  as  the  occupier  of  the  messuage,  was  ' 

liable  to  the  rate:  and  Hohroyd  J.  refers  to  stat,  49  G.  3.  T»acey 
r.  clxxxiii.  s.  33.  (a\  directing  a  rate  to  be  made  upon  Tatlob. 
every  person  who  shall  occupy  or  inhabit  any  land,  house 
or  building.  "  Now,**  (he  adds)  « the  plaintiff  here  is 
the  occupier  of  a  house,  and,  as  such,  is  assessable  under 
this  act  of  parliament,  unless  he  be  exempted  by  reason 
of  its  being  land  of  the  King.  It  seems  to  me,  however, 
to  be  clear,  that  by  the  ninth  section  of  the  statute  H.  8., 
explained  as  it  is  by  the  3  &  4  Ed.  6.  c.  8.  s.  2.,  that  the 
lands  of  the  King  are  expressly  made  liable  to  this  as- 
sessment" This  is  indeed  perfectly  clear  from  the  lan- 
guage of  those  acts,  and  is  sufficient  to  warrant  the  de- 
cision in  Netherton  v.  Ward  (6). 

But  the  prison  on  which  the  present  doubt  arises  is 
not  strictly  the  Sovereign's  property,  though  it  is  called 
her  Majesty's  prison.  It  is  vested  in  the  justices  of  the 
peace  for  public  purposes,  and  to  such  purposes  alone 
devoted.  If  it  were  the  Sovereign's,  and  occupied  by  a 
tenant  of  the  Sovereign,  the  liability  of  that  tenant  to  the 
sewers'  rate,  as  well  as  his  right  to  deduct  the  rate,  when 
paid,  from  his  rent,  would  be  unquestionable.  But  the 
difficulty  here  is  of  another  kind,  the  plaintiff  contend- 
ing that  of  these  parts  of  the  prison  neither  he  nor  any 
other  person  can  be  truly  called  the  occupier.  Nor  was 
his  occupation  very  strongly  asserted  on  the  defendant's 
part,  he  rather  resting  his  case  on  this,  that  benefit  to 
the  property  from  the  drainage  is  the  sole  ground  of 
liability,  and  that  that  liability  attaches  to  the  land  itself, 
even  although  it  should  have  no  occupier. 

(a)  Local  and  panonal,  public.  (6)  S  B.  ^  AUU  2t. 
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Voiuma  IIL  On  the  several  dicta,  and  one  case  fairly  cited  for  this 

1842* 
1__  proposition,  we  abstain  from  commenting,  because  they 


TftACKT       ^gj.g  jj[  fully  considered  by  this  Court  in  Emmerson  v. 

Tatu>b.  Sallmarshe  {a\  where  we  gave  our  judgment  that  a 
sewers'  rate  on  a  township  is  bad  in  law ;  a  fortiori,  a 
rate  on  lands  generally,  without  taxing  township  or  oc« 
cupier,  is  bad  also. 

One  of  the  cases,  however,  there  cited,  as  it  was  od 
the  present  occasion,  may  perhaps  require  more  par- 
ticular notice ;  the  case  of  Bam  v.  Smith  (6),  where 
Lord  Chancellor  Macd^field  refused  relief  in  equity  to 
certain  commissioners  of  sewers,  or  oflScers  employed 
by  them,  against  whom  actions  had  been  brought  by 
owners  or  occupiers  wrongfully  assessed.  The  judg- 
ment concludes  with  an  observation  wholly  irrelevant  to 
that  suit,  but  bearing  certainly  on  our  present  inquiry. 
"  The  right  way  **  "  is  to  assess  the  particular  lafidsj 
according  to  the  danger  they  lie  in ;  and  that  it  is  not 
necessary  to  name  the  owners  or  occupiers  of  such  lands^ 
for  the  commissioners  may  not  huruo  them;  for  if  not 
naming  the  owners  should  make  the  assessment  void, 
there  would  be  an  end  of  all  assessments  by  commis- 
sioners of  sewers ;  therefore,  if  that  was  the  fact,  it 
might  be  proper  for  this  Court  to  interpose."  Now 
the  judgment  itself,  far  from  sanctioning  the  opinion 
that  lands  are  the  proper  subjects  of  the  sewers*  rate, 
assumes  the  contrary ;  and  the  latter  part  will  be  most 
naturally  explained  by  supposing  it  to  mean  that  an 
occupier  is  not  to  withdraw  himself  from  taxation  by 
concealing  his  name  from  the  commissioners.  This  b 
perfectly  reasonable ;  and,  where  this  is  attempted  and 

(a)  7  A.^  E.  266. 

(6)  9  Mo<L  94.     S,C2  Eq,  Co.  Abr,  206. 
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the  name  is  unknown,  the  occupier  must  of  necessity  be  Queen's  Senck. 

1842* 
rated  by  that  description.     But  the  remark  would  be _] 

equally  correct  if  applied  to  the  poor  rate  or  any  other       Tracit 

assessment  Taylor. 

After  all,  the  language  of  the  commission  itself, 
founded  on  the  statute  23  H.  8.  c.  5.,  must  decide  this 
point :  and  it  precludes  all  doubt.  The  tax  is  to  be 
laid  on  the  occupiers  in  respect  of  their  lands  benefited, 
as  well  when  the  Crown  is  the  owner  as  where  it  may 
belong  to  a  subject  Such  of  the  more  recent  acts  as 
speak  of  lands  being  chargeable  must  be  understood  as 
using  that  short  form  for  ^Mands  in  respect  of  which 
their  owners  or  occupiers  are  chargeable."  This  would 
be  made  clearer,  if  possible,  by  stat.  52  G.  S.  c.  xlviii.  (a). 

The  question  then  is,  whether  the  plaintifF  is  the  oc- 
cupier of  those  parts  of  the  Bridewell  in  which  he  does 
not  reside,  and  which  are  occupied  by  none  but  the  un- 
fortunate persons  charged  with  criminal  ofTences  who 
are  confined  there,  unless  the  plaintiff's  residence  in  n 
perfectly  distinct  part  of  the  building,  for  the  purpose 
of  more  conveniently  visiting  and  superintending  them, 
can  be  called  an  occupation  of  those  parts.  We  think 
that  that  statement  alone  is  sufficient  to  decide  that  he 
is  not  the  occupier;  and  further  that,  while  the  pre- 
mises are  employed  as  at  present,  they  have  no  occupier 
who  can  be  rated :  and  consequently  our  judgment  must 
be  for  the  plaintiff. 

Judgment  for  plaintiff  (&). 

(a)  See  stat.  4  &  5  Hct,  c,  45.  (6)  See  the  next  case. 
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Volwne  III. 
1842. 


saturdoif,  Neave  ogoinst  Wbathee. 

December  3d.  ^ 

CheUea  Hos-  T^RESPASS.    The  declaration  stated  that  «  Bichard 
E^  attach^  Neave^  the  plaintiff  in  this  suit,  secretary  to  the 

^ro^Jty,^y  commissioners  of  the  Royal  Hospiul  at  Chelsea  in  the 

Md^^^'of'  ^^""^y  of  Middlesex^  acting  under  and  by  virtue  of  a 

trustees  for  the  certain  act"  &c.  (7  G,4.  c,  16.  la) ),  "  and  which  said 

benefit  of  the  ^  \   '  ' 

pensioners.        plaintiff  had  been  duly  nominated  and  appointed,  and 

Part  of  the  ^  '^  .     .  j. 

buUdings  of       now  IS,  secretary  to  the  said  commissioners  accordmg 

the  hospital  are  i«  *.  i/v  t*    %  •!  ri* 

occupied  by  to  the  form,  force  and  effect  of  the  said  act  ot  pariia- 

cern^in  the  mcnt,"    &c.,    complabs  &c. :     the  declaration    then 

Sri^rer-'  charged  that  defendant  heretofore,  to  wit  &c,  broke 

JJ^^^f  and  entered  a  certain  house  or  hospital  called  Chehea 

the  rendue  is  Hospital^  situate  &c,  then  being  in  the  possession  of 

by  the  pen-  the  said  commissioners,  and  then  and  there  seized  and 

sioners.    Held,  ,      «,.  i  i      i  i  •  vi        o. 

that  no  sewers*  took  divers  goods  and  chattels,  to  wit  ten  tables,  &&, 

imposed  in  re-  of  the  Said  Commissioners,  then  found  and  being  in  the 

^uefSere  ^aid  hospital,  of  great  value  &c.,  and  converted  &g: 

abie^Tu^in  **  ^^^  therefore  the  plaintiff,  as  such  secretary  as  afore- 

A  seW  said,  brings  suit  &c" 

rate  was  laid  ° 

upon  one  of  Plea,     That  the  alleged  trespasses  were,  and  each 

the  officers  in  ^ 

respect  both  of    &c.  was.  Committed  by  defendant  under  the  authority 

a  part  occupied 
by  him  (in  re- 
spect of  which  he  was  admitted  to  be  rateable)  and  also  of  the  said  residue ;  and  a  warrant 
of  distress  issued  for  the  whole,  under  which  goods  of  the  commisHoners  of  the  hospital 
(acting  under  stat.  7  G.  4.  c.  16.),  being  upon  the  residue,  were  seized.  Held,  that  the 
commissioners  might  maintahi  trespass  for  tlie  seizure,  although  the  officer  was  liable  to  be 
rated  in  respect  of  a  part. 

And  although  a  sewers'  jury  had  presented  that  the  residue  was  liable  to  be  i 
and;  on  traverse  of  the  presentment,  such  presentment  had  been  affirmed  by  the  verdict. 

(a)  <'  To  consolidate  and  amend  several  acts  relating  to  the  Royal 
Hospitals  for  soldiers  at  Chelsea  and  ITilmainham."  SecL  35  (as  to  Ckei- 
sea  Hospital)  empowers  the  treasurer  or  secretary  to  sue  on  behalf  of  the 
commissioners. 
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and  in  pursuance  of  a  certain  commission  of  sewers  of  QM^erCs  Seneh. 

our  Sovereign  Lady  the  now  Queen,  before  and  at  the  1_ 

same  time  when  &c.  being  in  full  force,  for  tax  as-         Neaye 
sessed  by  the  said  commissioners,  and  according  to  the      Wiathib. 
tenor  and  effect,  true  intent  and  meaning  of  the  several 
statutes  of  sewers  made,  and  then  and  now  in  force : 
verification. 

Issue  thereon  {a). 

Under  stat.  3  &  4  G.  4.  c,  42.  5. 25.,  a  case  was  stated, 
for  the  opinion  of  this  Court,  in  substance  as  follows. 

This  is  an  action  brought  by  tlie  secretary  of  Chelsea 
Hospital  against  a  collector  of  the  sewers'  rates  for  the 
city  and  liberty  of  Westminster  and  part  of  the  county 
of  Middlesex^  for  distraining  certain  articles  severally 
within  the  chapel,  common  dining  hall,  and  common 
ward,  or  pensioner's  sleeping  room,  of  the  Hospital; 
all  which  articles  were  then  on  the  premises  assessed 
by  the  presentment  and  assessment  to  the  sewers'  rate 
now  in  dispute. 

The  collector  justifies  such  distress  under  a  warrant 
from  the  commissioners  of  sewers,  which  warrant  is  in 
the  form  following: 

<'  City  and  liberty  of  fVeslminster  and  part  of  the 
county  of  Middlesex* 

*^  These  are  in  her  Majesty's  name  to  authorise  and 
require  you  that»  by  distress  and  sale  of  the  goods  of 
— — —  Hall^  or  other  occupier  or  occupiers  of  the 
buildings  not  hitherto  rated,  and  fifty  seven  acres  of 
land,  of  the  Royal  Hospital,  Chelsea,  situate  in  tlie 
parish  of  St.  Luke,  Chelsea,  you  levy  the  sum  of 
89/.  5s.  6d.,  being  so  much  assessed  upon  the  said  pre- 

(a)  The  paper  book  did  Aotstata  the  ton  of  iheiepllcatioiu 
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[ taining  certain  common  sewers  within  the  district  called 


Neavi  the  Ranclagh  District,  and  all  reasonable  charges  of 
Wbathir.  distraining  and  selling  the  said  goods ;  and  restore  the 
overplus  "  8cc. :  **  and  for  your  so  doing  this  shall  be 
your  sufficient  warrant."  **  Given  under  our  hands  and 
seals,  at  a  Ck)urt  of  sewers,  holden  by  adjoummeDt 
at  the  Sewers*  office,  Greek  Street,  Soho  Sqtuirey  on 
Friday  the  2d  day  of  ApriU  in  the  fourth  year  of  the 
reign  "  &c,  "  and  in  the  year  of  our  Lord,  1841. 
«  Mr.  WiUiam  Weather:' 

The  assessment  upon  which  the  warrant  is  grounded 
is  in  the  following  form. 

«  Property  not  hitherto  rated. 

«  The  parish  of  Saint  Lnhe^  Chelsea, 

"lloyal  Hospital. 

Houses.  Lands. 

<*  Mr.  Ifall,  for  buildings  1  RcnL  Rate.  Rent.        Rate. 

not   hitherto   rated,   chapel  IsSSR     84iL   10s.  6s» 
and  wards  -  -J 

"  Do.  do.  for  land  (57  acres)      -        -        -        -  570L     41.  i5i." 

The  assessment  so  made  was  upon  a  presentment 
made  by  the  jury  that  such  property  was  liable  to  be 
assessed.  On  this  presentment  a  traverse  was  duly 
made,  and  a  jury  summoned  to  try  such  traverse,  when 
the  parties  severally  appeared  by  their  attorneys;  and, 
after  hearing  arguments  and  witnesses  for  and  against 
the  presentment,  a  verdict  was  found  by  the  jury  con- 
firming the  presentment ;  which  said  presentment,  tra- 
verse and  verdict,  together  with  judgment  and  decree 
thereon  by  the  Court  of  sewers,  are  entered  of  reconl 
in  the  said  Court  of  sewers.     Afterwards  the  decree  (a) 

(a)  This  was  annexed  to  the  case. 
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was  made  by  the  Court  of  sewers :  and  the  plaintiff  re-  QueenU  Bench. 

1842 
fused,  upon  demand  and  after  being  summoned,  to  pay  ' 

the  rate:  whereupon  the  distress  warrant  was  issued,        Neave 

and  the  distress  made.  Weather. 

The  action  is  brought  by  the  secretary  of  Chelsea 
Hospital^  under  sect.  35  of  stat.  7  G.  4.  c.  16. :  and  the 
Commissioners  o£  Chelsea  Hospital  derive  their  authority, 
as  such,  under  that  act  and  her  Majesty's  letters  patent 
bearing  date  13th  April  1835,  and  the  instructions 
thereto  annexed,  dated  4th  July  1837.  The  Com- 
missioners of  sewers  act  under  the  authority  of  a  com- 
mission under  the  great  seal  of  Great  Britain^  dated 
5th  December  1837,  and  the  several  acts  in  force  re- 
lating to  sewers. 

A  common  sewer,  called  the  Ranelagh  Sewer,  within 
the  jurisdiction  of  the  said  commissioners  of  sewers, 
runs  close  to  a  part  of  the  land  of  Chelsea  Hospital  and 
the  hospital.  And,  for  the  purposes  of  the  present 
question  only,  it  is  to  be  taken  that  Chelsea  Hospital 
and  the  lands  thereof  derive  benefit  from  this. sewer, 
which  is  in  the  district  and  within  the  jurisdiction  and 
office  of  the  said  Commissioners  of  sewers. 

There  are  other  assessments  made  by  the  Commis- 
sioners upon  Chelsea  Hospital^  charging  other  parts  of 
the  said  hospital  and  land :  viz.  the  governor's  house, 
and  all  those  houses  which  have  been  inhabited  by  per- 
sons having  separate  houses  or  apartments,  or  residences, 
within  the  hospital,  in  respect  of  which  the  governor 
and  the  said  persons  have  been  respectively  assessed, 
those  persons  being  also  assessed  to  the  poor  rates. 
And  this  presentment  and  assessment  now  in  dispute 
assesses  the  residue  of  the  hospital  and  lands  not  before 
assessed.     The  sewers'  rate  for  the  paits  of  the  hospital 

VOL.  III.  N.  s.  3  T 


98S 


Q.B.    MICHAELBIA8  VACATION, 


Voimnu  III. 
1842. 

Nkatk 
▼. 


and  land  used  as  residences  and  assessed  to  the  poor 
rate  have  been  paid  without  dispute.  The  assessment 
herein  before  set  forth,  upon  which  the  present  question 
arises,  is  upon  the  pensioners'  wards  or  sleeping  places, 
and  the  chapel  of  the  hospital,  which  is  a  distinct 
chapel,  and  also  the  dining  room  of  the  pensioners, 
which  is  a  distinct  hall,  but  all  having  one  connected 
roof  (which  roof  also  covers  the  governor's  house,  a 
part  of  the  same  attached  range  of  building,  and  the 
lieutenant  governor's  house,  both  which  were  previously 
assessed  and  paid  for,  being  assessed  also  to  the  poor 
rate ;  the  sexton's  apartments,  also  previously  separately 
assessed  and  paid  for;  and  the  kitchens);  and  which 
altogether  form  three  sides  of  the  principal  quadrangle; 
and  the  land  upon  which  the  buildings  of  the  hospital 
stand ;  also  the  unenclosed  quadrangles,  and  courts  and 
buildings,  used  for  common  purposes  within  and  by  the 
said  hospital,  which  have  not  heretofore  been  assessed 
to  the  sewers'  rate,  and  are  not  assessed  to  the  poor 
rates,  or  comprised  in  the  parish  assessments,  but  are 
admitted,  for  the  purposes  of  the  present  question  only, 
to  derive  benefit  from  the  sewers  within  the  jurisdiction 
of  the  said  commissioners. 

John  Hall  is  a  clerk  of  the  works  appointed  by  the 
Commissioners  of  woods  and  forests,  and  attached  by 
the  said  Commissioners  of  woods  and  forests  to  Chelsea 
Hospital  io  superintend  the  due  maintainance  and  repairs 
of  the  buildings  of  the  said  Royal  Hospital.  He  resides 
in  apartments  of  tlie  hospital ;  which  apartments  have 
for  many  years  been,  and  are  now,  distinctly  and  sepa- 
rately assessed  to  the  poor  rate  and  sewers'  rate,  and 
for  which  a  sewers'  rate  has  been  assessed  and  paid. 

The  repairs  of  the  buildings  of  Chelsea  Hospital 
are  under  the  superintendence  of  the  Commissioners  of 
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woods  and  forests :  and  Hallf  under  his  appointment  Q«<Mn'«  Bench. 

from  them,  has  to  see  that  they  are  not  out  of  repair,  1_ 

and  to  superintend  such  repairs  as  are  necessary  and  Niate 
proper,  after  an  order  from  Mr.  Phipps^  the  surveyor  Wiathie. 
appointed  by  the  G)mmissioner8  of  the  woods  and 
forests ;  and  he  is  to  see  they  are  properly  done ;  and 
Mr.  Hall  also  attends  to  repairs  connected  with  a  part  of 
the  land  called  the  Governor's  or  Burtoris  court,  but  not 
to  the  quadrangles,  which  are  under  the  superintend- 
ence of  Mr.  Mann,  a  clerk  of  the  works  in  the  office  of 
the  G)mmissioners  of  woods  and  forests,  who  also 
takes  care  of  the  burial  ground. 

The  freehold  in  Chelsea  Hospital  and  the  lands  and 
buildings  assessed  by  the  assessment  in  question,  and 
which  are  not  assessed  in  any  former  assessment,  is  in 
the  Crown,  except  about  six  acres  of  the  said  land,  which 
are  not  separately  assessed,  but  were  purchased  with 
money  left  by  Colonel  Droidy  for  the  benefit  of  the 
pensioners  of  the  said  hospital :  and  the  said  six  acres 
are  vested  in  certain  trustees  for  the  benefit  of  the  said 
pensioners. 

The  goods  and  chattels  distrained  by  the  Commis- 
sioners of  sewers  were  the  property  of  the  Crown  at  the 
time  of  the  distress,  of  which  the  commissioners  of  the 
hospital  were  then  possessed  under  the  letters  patent  and 
instructions  before  mentioned. 

In  last  Michaelmas  term  (a), 

W.  H.  Watson  appeared  for  the  plaintiff;  but  the 
Coyrt  called  on  the  other  side. 

(a)  November  18th,  1842.  Before  Lord  Denman  C.  J.,  WtlUams,  Cole- 
ridge,  and  Wightman  Js. 

3  T  2 
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KeUyi  contra*  There  is  no  pretence  for  treating  this 
building  as  a  palace  of  the  sovereign,  for  the  sovereign 
never  resides  in  it  (a).  It  is  admitted  that,  as  to  a 
part  (that  occupied  by  the  clerk  of  the  works),  the  rate 
is  correct.  But  it  is  attempted  to  question  the  occupa- 
tion  of  the  residue  by  him  or  any  other*  That  question, 
however,  is  immaterial.  Wherever  benefit  is  derived 
from  a  sewage,  the  land  pr  building  deriving  the  benefit, 
whether  occupied  or  not,  and  whether  belonging  to  the 
Crown  or  a  subject,  is  liable  to  the  sewers'  rate ;  Nether^ 
ion  V.  fVard{b).  The  same  principle  may  be  inferred 
from  Soady  \\  Wilson  (c),  where  there  was  no  beneficial 
occupation.  It  is  true  that,  under  stat.  23  H.  8.  r.  5. 
s.  3.,  the  commissioners  are  to  inquire  as  to  the  persons 
making  default  and  holding  lands  which  require  the 
drainage :  but  that  does  not  interfere  with  the  main  object 
of  the  statutory  provisions,  which  was  to  impose  a  liability 
on  the  land  benefited.  It  is  enough  to  rate  the  land ; 
and  whatever  goods  are  found  on  the  land  so  rated  may 
be  distrained;  Callis  on  Sewersj  pp.  143,  185.  [/f.  H. 
Watson  referred  to  Bookers  Case  (rf).]  Such  property  as 
the  present  does  not  fall  within  the  exceptions  in  Callis 
on  SewerSf  p.  222.  In  the  later  editions  there  is  a  note  on 
this  part  of  Callis  (note  (a),  p.  264?.  of  the  4th  edition,  by 
Broderip),  where  three  cases  are  cited,  Dore  v.  Gray  (e). 
Masters  v.  Scroggs  (g)  and  Stafford  v.  Hamston  (A),  which 
shew  that,  when  a  party  disputes  his  liability,  the  question 
Is,  whether  his  land  derive  advantage  from  tHe  sewage. 
That  the  rate  need  not  be  made  on  a  person  appears 


(a)  See  Attorney  General  v.  Dondldaon^  10  M,  ff  W.  117. 
(6)  3  B.  i  Aid.  21.  (c)  S  A.^  E.  248. 

(rf)  5  Rep.  99  b.  («r)  2  T,  It.  358, 

(g)  3  M.  i;  S.  447.  (A)  2  Br.  §•  B.  C9I. 
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from  Lord  MacclesfielJCs  language  in  B(m  v.  Smith  (a),   Queen's  Bendu 

and  from  the  Case  of  the  Level  of  Htdl  (6),  and  Wmren 1_ 

V.  Dix  {c)..     In  Com.  Dig.,  Sewers  (E  2.),  it  is  said,  "  It        N*y« 
is  sufficient  to  charge  the  visible  owner  or  occupier;      W»AiHimt 
for  if  he  is  not  liable  for  the  whole,  he  may  be  remedied 
by  application  to   the  commissioners."      That   is   the 
proper  remedy  where  a  party  is  improperly  rated.   And, 
where  such  a  party  does  not  so  relieve  himself,  he  is 
liable  to  be  amerced  :  but  the  rate  itself  can  be  obtained 
only  by  distress.     If  the  presentment  be  not  traversed, 
the  commissioners  are  bound  to  levy  the  rate.     Trespass 
cannot  be  maintained  for  carrying  into  effect  the  judg- 
ment of  a  competent  court,  even  if  it  be  erroneous. 
[Coleridge  J.    Then  you  say  that   the  question,  whe- 
ther the  proper  party  be  rated,  cannot  now  be  raised.] 
That  is  so :  no  pleading  could  properly  raise  the  ques* 
tion  on   the  record.     [Coleridge  J.    The  party  might 
surely  insist  that  his  lands  were  not  benefited.]     This 
action  is  not  brought  by  the  owner  of  the  land  rated, 
but  by  the   owner  of  the  chattel.     [Coleridge  3,  The 
proceedings  of  the   commissioners   can  be   conclusive 
only  where  they  have  jurisdiction  :  the  question  is,  had 
they  jurisdiction  here?]     They  clearly  had  jurisdiction 
to  rate  for  the  land.     [Coleridge  J.  But  had  they  juris- 
diction to  lay  any  rate  except  on  persons  ?   And  then,  is 
this  person   within  their  jurisdiction?]     No  argument 
arises  as  to  the  goods  seized  being  themselves  crown 
property :  for,  first,  the  plaintiff  in  trespass  affirms  his 
property  in  the  chattel :  and,  secondly,  sect.  9  of  stat. 
23  H*  8.  c.  5.  makes  the  king^s  lands  liable  to  the  rate, 
and  consequently  carries  with  it  the  remedy  of  distress. 

(a)  9  Mod.  94.    S.  C.  3  Eq.  Co.  Abr.  206. 

(6)  2  Sir.  1127.  (c)  3  tt  4"  ^»  71,  (nol^> 
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Volume  IIL     As  to  the  part  of  the  land  purchased  with  Colonel 
'        Drouly^s  money,  that  has  never  been  out  of  the  owner- 
NKATt        ship  of  a  subject. 

WSATBIE. 

JV.  H.  JVatsonj  contr^  The  property,  with  the  ex- 
ception of  a  small  parti  is  in  the  Crown.  But  the  rate 
is  made  on  Hall^  who  is  not  liable  in  respect  of  the 
property  named,  having  no  possession.  Suppose  it  to 
be  true  that,  as  contended  on  the  other  side,  the  rate 
may  be  either  on  the  land  or  the  visible  owner ;  yet  this 
rate  is  on  neither.  If  the  rate  were  on  land  (assuming 
that  such  a  rate  can  be  laid),  then  the  owner  of  the  land 
might  traverse ;  or,  if  it  were  wrongly  laid  on  an  indi- 
vidual, such  individual  might  traverse.  But  how  can  the 
parties  here  represented  by  the  plaintiff,  the  Commis- 
sioners of  the  hospital,  be  bound,  when  they  are  neither 
the  owners  nor  individuals  rated,  and  have  had  no  op- 
portunity of  being  heard  ?  But,  further,  the  rate  must 
be  on  the  person  in  respect  of  the  land  :  a  rate  on  the 
land  is  bad,  under  stat  28  //.  8.  r.  5.  s.  3. ;  and  this 
view  is  clearly  recognised  by  the  local  and  personal  act, 
stat.  52  G.  d.  c,  xlviii.,  which  assumes  the  principle  of 
rating  to  be  as  in  the  case  of  a  poor  rate ;  Soady  v. 
IVilson  {a).  At  p.  127  of  CaUis  on  Scxcers  the  editor  of 
1685  has  added  a  note,  in  which  he  shews  that  the  rate 
can  reasonably  be  only  on  the  person,  not  on  the  Innd. 
Lord  Macclesfield's  remark  in  Box  v.  Smith  {b)  is  merely 
a  dictum  :  the  decision  is  rather  in  favour  of  the  present 
plaintiiT.  It  does  not  clearly  appear  what  the  exact 
form  of  rate  was  in  the  Case  of  the  Level  of  Hull  (r), 

(rt)  S  A,  ^  i:,  248.     See  p.  253. 

(6)  9  Mod.  94.    S.  C.  2  Eq,  Ca,  Abr,  206. 

(c)  2  Sir.  1127. 
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Hetley  v.  Boyer  ia)  and  The  Case  of  the  Isle  of  Ely  (b)  QmeenU  Bendu 

1842 
are  authorities    against  rating   the  land.     The    cases   '- 

are  reviewed   in   Emmerson  y.SaUmarslie(c\  where  it  ^^ 

was  held  that  a  rate  on  a  township  is  bad.  The  analo-  .Wjuxhm. 
gous  decisions  on  the  poor  law  support  the  same  view. 
And  at  any  rate  Hall  has  no  occupation  in  respect  of 
which  he  can  be  rated;  nor  have  the  Commissioners. 
Something  more  than  an  occupation  for  the  purpose  of 
superintending  the  affairs  of  the  hospital  is  necessary. 
On  this  point  also,  the  rules  laid  down  in  the  poor  law 
cases  are  applicable;  as  Rex  v.  Tynemouth{d)f  Rex  v. 
Terrott  [e).  Further,  here  is  a  single  distress  for  sepa- 
rate assessments.  [Lord  Denman  C.  J.  We  will  con- 
sider whether  you  peed  continue  your  argument  further.] 

Ct4r.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  another  special  case  (^)  reserved  in  order  to 
try  the  validity  of  a  sewers'  rate.  The  plaintiff  represents 
the  Commissioners  for  managing  Chelsea  Hospital,  who 
complain  that  their  goods  have  been  seized  for  nonpay- 
ment of  an  illegal  rate  imposed  on  Mr.  Hall^  their  clerk 
of  the  works. 

It  is  imposed  on  Mr.  Holly  not  only  in  respect  of 
that  part  of  the  building  which  constitutes  his  dwelling, 
for  which  exclusively  he  has  always  hitherto  been  as* 
sessed,  but  also  on  the  chapel  kept  for  the  use  of  the 
pensioners,  for  their  wards  or  sleeping  places,  for  their 

(a)  Cro,  Jo.  336.     &  C  2  Btdtt.  197.         (6)  10  Rep.  141  a.  143  a. 

(r)  1  A,^  E.  266.  (</)  12  East,  46. 

(<r)  3  East^  506. 

(i')  Sec  Traccy  v.  Taylor^  aatc,  p.  966. 
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Volume  III.    dining  hall,  and  for  fifty  seven  acres  of  land,  namely  the 

'        burial  ground,  the  ground  on  which  the  kitchens  and 

the  buildings  of  the  Hospital  stand,  and  likewise  the 
open  land  within  the  quadrangle. 

The  freehold  in  all  except  six  acres,  which  were  pur- 
chased with  money  left  by  Colonel  Droidy  for  the  be- 
nefit of  the  pensioners,  and  vested  in  trustees  for  the 
Hospital,  is  in  the  Crown* 

As  to  the  rateability  ff  all  and  every  part  of  this  pro- 
perty, the  case  which  we  have  now  just  decided  (a) 
governs  the  present.  Here  is,  except  as  to  Mr.  HaU^ 
house,  no  occupier,  and  hence  no  good  rate.  We  can 
look  only  to  the  statutes  and  commission ;  we  must  find 
an  occupier  before  the  property  bci^efited  can  be  pro- 
nounced liable  to  the  rate. 

We  are  not  led  the  more  easily  to  this  conclusion  by 
the  plaintiff's  observation  that  the  land  vested  in  the 
Crown  was  not  liable  to  rate  before  it  became  Chelsea 
hospital,  since  the  Crown's  land  is  assessable  in  the 
hands  of  its  tenants.  Nor  are  we  impeded  by  the  defend- 
ant's argument  that  the  land  purchased  with  Colonel 
Drouli/s  money  might  formerly  have  contributed  to  the 
rate ;  for  it  must  have  been  then  occupied  by  some  per- 
son ;  and,  if  the  occupation  has  ceased,  so  has  the  rate- 
ability.  Inconvenience  and  loss  may  arise  to  the  other 
occupiers  from  the  change :  but  both  probably  veiy 
minute  in  extent,  possibly  even  with  comparison  to  the 
share  of  each  individual  in  the  public  benefit  derived 
from  the  national  charily.  If  we  could  balance  incon* 
veniences,  there  is  expense  and  trouble  thrown  away, 
on  the  other  hand,  when  public  taxes  are  imposed  on 
public  property. 

(a)  Tracey  ▼.  Taylor^  ant^,  p.  966. 
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But  we  act  in  no  degree  on  speculations  of  this  sort,   QyeeiCt  J^oteft. 

looking  only  to  the  powers  given  by  the  statute,  and    [__ 

leaving  it  to  the  legislature  to  make  any  new  provisions        N«av« 
that  justice  or  expediency  may  require.  Wiathi*. 

It  would  be  superfluous  to  explain  that  herein  we  do 
not  differ  from  our  former  decision  in  Socuii/  v.  W7/- 
son  (a) ;  for  there  the  occupation  was  considered  to  be 
apparent  fryn  the  case  stated. 

But  this  special  case  refers  other  points  to  our  con^ 
sideration.  It  states  that  the  solicitor  for  Chelsea  Hos- 
pital attended  the  commissioners  on  behalf  of  Mr.  Hall^ 
and  traversed  the  presentment  that  the  property  was  liable 
to  be  assessed,  which  issue  was  submitted  to  a  jury,  and 
decided  in  favour  of  the  liability,  after  hearing  evidence 
and  argumeiit  on  both  sides.  It  sets  out  too  the  form 
of  the  assessment,  comprising  Mr.  HalFs  house,  ad- 
mitted to  be  rateable,  along  with  the  other  matters  as  to 
which  this  question  is  raised.  And  the  defendant  insists, 
first,  that  be  cannot  be  guilty  of  a  trespass  in  enforcing 
an  assessment  which  has  been  pronounced  lawful  by  a 
court  of  competent  jurisdiction  ;  and,  secondly,  that  this 
Court  will  enter  into  no  inquiry  into  the  amount  of  the 
rate,  if  there  be  any  rateable  property. 

The  jurisdiction  of  the  Court  of  sewers  is  said  to  de- 
pend on  oi^.e  thing  only,  the  benefit  derived  from  the 
drainage.  That  (ad  established  in  the  present  action, 
their  power  of  adjudicating  on  every  other  is  to  said  to 
arise;  and  that,  when  once  the  jury  have  found  the 
benefit,  the  person  designated  as  occupier  is  barred 
from  denying  his  occupation.  But  there  is  no  ques- 
tion made  that  the  benefit  is  a  fact  which  the  Court  of 
sewers  is  competent  to  decide,  and  yet,  if  the  jury  in 

(a)  3A.4;  E,  248. 
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*___  a  contrary  opinion  to  theirs,  the  first  verdict  shall  not 

^Nkats  prevent  the  plaintiff  from  recovering  for  the  distress  as 
WiATuift.  an  illegal  act.  On  the  other  hand,  the  first  jury,  by  find- 
ing the  benefit,  take  not  a  single  step  towards  discover- 
ing who  is  the  person  occupying :  why  then  should  a 
true  verdict  on  the  former  issue  preclude  one  who,  if 
not  an  occupier,  is  a  stranger  from  making  that  assert 
tion  in  another  proceeding.  The  truth  is  that  this 
argument  assumes  the  chargeability  of  the  lands  them- 
selves, on  which  our  judgment  was  given  in  the  last 
case. 

Still  more  unreasonable  would  it  be  to  hold  that, 
where  a  party  is  assessable  for  some  land,  he  must  sub- 
mit to  any  addition  that  might  be  made  in  respect  of 
other  land  for  which  he  is  not  assessable.  The  pro- 
position is  too  monstrous  to  be  maintained,  or  even 
combated ;  it  falls  of  itself.  The  amount  of  money 
which  it  may  be  right  to  raise,  the  Court  of  sewers 
must  in  the  first  place  determine;  and  with  their  deter- 
mination no  superior  court  could  interfere,  unless  fraud 
were  distinctly  proved :  but  this  quantum  must  not  be 
increased  by  introducing  other  lands  into  the  rate,  not 
legally  subject  to  it,  because  not  in  fact  occupied  bv 
any  one.  No  reason  can  be  stated  why  this  fact  of 
occupation  may  not  as  well  be  inquired  of  in  an  action 
of  trespass  as  the  question  of  benefit :  and,  if  it  is  dis- 
proved, the  chargeability  of  any  one,  either  named  or 
only  described,  in  respect  of  these  lands  is  also  dis- 
proved, and  the  rale  which  improperly  includes  them  is 
void. 

On  the  whole,  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  plaintiff 
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Hazeldine  against  Grove,  Esquire. 


Saturday 
December  3d. 


TRESPASS  for  assault  and  false  imprisonment.  Stat  21  Ja,  h 

c.  12.  «.  5. 

Plea,  Not  Guilty  (by  statute).     Issue  thereon.         enacts  that 
The  cause  was  tried  before  Alderson  B.,  at  the  Kent  ^^^^^^^ 
Spring  assizes,  184?2,  when  the  following  facts  appeared,  SiTne  done7 
as  stated  by  the  Lord  Chief  Justice  on  deliverinff  the  ^^ue  orreason 

•^  °  of  their  office 

judgment  of  this  court  in  banc.  ^^^^  be  laid  in 

the  county 

"  The  defendant  is  a  police  magistrate  at  Greenuoich^  where  the  fact 

11  ^  «         T^.  A  1        i*  committed, 

appomted  under  stat.  2  &  3  VtcL  r.  71.     A  person,  the  stat.  24  G.2. 

master  of  the  plaintiff,  had  been  brought  before  him  on  enact*  Oiat  no 

n  charge  under  the  Pawnbrokers'  act.     Two  witnesses  broueh^aiMt 

were  examined  in  support  of  it;  and  the  master  pro-  «^yJ"»t«ceof 

posed  to  call   the   plaintiff  in   his*  defence.     The  de-  anything  done 

^  m  the  execu- 

tion of  his 
office,  unless  commenced  within  iix  calendar  months  after  the  act  committed.  Stat. 
10  G.  4.  c.  44.  j.  1.  empowers  the  Crown  to  appoint  two  justices  of  the  peace  for  the 
counties  therein  named,  to  execute  the  duties  of  a  justice  of  peace  at  the  Metropoliun 
police  office:  and  sect.  41  cnactt  that  all  actions  against  any  person  for  any  thing  done  in 
pursuance  of  that  act  shall  be  laid  in  the  county  where  the  fact  is  committed,  and  be  com- 
menced within  six  calentlar  months  after  the  fact  is  committed.  Stat.  2  &  S  Vict,  c^  71.  «.  1, 
makes  the  justices  of  the  several  police  courts  of  the  metropolis  justices  of  the  same  counties : 
other  sections  give  such  justices  additional  powers  not  possessed  by  ordinary  county  jus- 
tices :  by  sect.  55  the  act  is  to  be  construed  as  one  act  with  stat  10  G.i4,  c,  44. :  and 
secL  53  enacts  tliat  no  action  shall  be  brought  against  any  person  for  any  thing  done  in 
pursuance  of  the  act,  unless  commenced  within  three  calendar  months  after  the  act  com- 
mitted, and  laid  in  the  county  of  Middlesex, 

Held,  that  actions  for  any  tiling  done  by  a  justice  appointed  under  stat.  2&  3  Vict.  c.  71., 
though  within  tlie  ordinary  province  of  a  county  justice,  must  be  brought  within  three 
months,  and  the  venue  laid  in  Middlesex, 

A  charge  being  brought  before  defendant,  a  justice  appointed  under  stat  2  &  3  Vict, 
c,  71.,  plaintiff*  was  examined  for  the  defence  on  that  charge  ;  and,  his  evidence  being  un- 
satiHFactory  to  defendant,  he  was  removed  into  an  adjoining  room,  while  defendant  con. 
sidercd  the  charge,  as  to  which  defendant  decided  that  he  had  no  jurisdiction ;  but  he  then 
held  plaintiff  to  bail,  suspecting  him  of  perjury,  to  a  future  day  (some  witnesses  in  contra- 
diction having  gone  away),  and  on  that  day  (the  witnesses  appearing)  committed  plaintiflf 
for  perjury.  'Ilie  bill  for  perjury  was  thrown  out  Plaintiff  sued  defendant  for  false 
imprisonment  in  less  than  six  months  but  in  more  than  three,  and  laid  the  venue  out  of 
Middlesexj  in  the  county  where  the  imprisonments  took  place.  On  these  facts  the  plaintiff 
was  nonsuited. 

Held,  that  the  nonsuit  was  right,  defendant  not  appearing  to  have  acted  otherwise  than 
honA  fide,  and  being  therefore  entitled  to  the  protection  of  stat  9  &  S  Vict,  c  71.,  as  to  limiu 
ation  of  time,  and  venue ;  and  that  plaintiff,  not  having  demanded  that  the  question  of  bona 
fides  should  be  put  to  the  jury,  could  not  demand  a  new  trial  on  the  ground  that  the 
judge  had  nonsuited  liim  on  the  objection. 
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Hazkldimx  plaintiff,  with  some  earnestness  of  manner,  before  he 
CftOTK.  gave  his  evidence,  of  the  consequences  if  he  should 
prevaricate  or  forswear  himself.  The  evidence,  how- 
ever, was  given ;  and,  it  appearing  to  be  wholly  un- 
satisfactory to  the  defendant,  the  plaintiff  was  removed 
to  another  room,  while  he  considered  the  principal  case; 
in  which,  on  examination  of  the  statute,  he  found  he 
had  no  jurisdiction,  and  dismissed  the  complaint.  The 
plaintiff  was  then  called  in :  but,  the  two  witnesses  having 
in  the  mean  time  departed,  the  plaintiff  was  told  he 
wdtild  be  committed  unless  he  found  bail  to  appear  on 
the  4th  oi  August.  The  bail  were  immediately  found; 
and  he  was  discharged.  On  the  4th  of  August^  the  wit- 
nesses appeared,  and  the  plaintiff:  the  charge  of  perjury 
was  gone  into,  and  the  plaintiff  committed  to  take  his 
trial  at  the  Central  Criminal  Court.  At  the  sessions, 
the  bill  was  preferred,  and  thrown  out  by  the  grand 
jury.  The  action  was  brought  more  than  three  but  less 
than  six  months  after  either  imprisonment:  and  the 
venue  was  laid  in  Kent^  where  the  trespasses  were  com- 
mitted. The  defendant's  counsel  insisted  that  he  was 
entitled  to  the  protection  of  sect.  53  of  stat.  2  &  3  Vict, 
c.  71.,  and  that  the  venue  therefore  should  have  been  in 
Middlesex^  and  the  action  brought  within  three  months. 
The  Judge  was  of  this  opinion,  and  nonsuited  the  plain- 
tiff.'* The  case  at  Nisi  Prius  was  discussed  principally 
on  the  effect  of  the  statutes,  neither  party  requiring  that 
any  question  as  to   bona  fides  should  be  put  to  the 

jury. 

In  last  Easter  term,  Sir  W*  W.  FoUett^  Solicitor  Gene- 
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cJiaelmas  term  (a), 
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HAXILDimC 

▼. 

Thesiger  and  Bodkin  shewed  cause.  It  is  contended  on  Grot*. 
behalf  of  the  plaintiff,  first,  that  the  magistrate  had  no 
power  to  proceed  at  all,  inasmuch  as  he  could  not  commit 
for  perjury ;  and  that,  having  no  jurisdiction  over  the 
subject  matter  of  the  charge,  he  was  not  protected  by  any 
of  the  limiting  clauses  which  apply  to  the  case  of  magis- 
trates acting  in  the  execution  of  their  office.  But  the  argu- 
ment is  founded  on  a  misapprehension  of  the  authorities. 
The  justices  in  quarter  sessions  have,  indeed,  no  power  to 
entertain  indictments  for  perjury :  but  they  have  auth ^ity 
to  take  the  preliminary  proceedings.  Hawkinses  Pleas  of 
the  Crown  was  cited  for  the  plaintiff.  It  is  there  said, 
vol.  iii.  p.  77.  (i):  "It  hath  been  of  late  settled,  that 
justices  of  peace  have  no  jurisdiction  over  forgery  or  per- 
jurj^at  the  common  law;  the  principal  reason  of  which 
resolution,  as  I  apprehend,  was,  that  inasmuch  as  the 
chief  end  of  the  institution  of  the  office  of  these  justices 
was  for  the  preservation  of  the  peace  against  personal 
wrongs  and  open  violence ;  and  the  word  *  trespass,'  in 
its  most  proper  and  natural  sense,  is  taken  for  such  kind 
of  injuries;  it  shall  be  understood  in  that  sense  only  in 
the  said  statute  and  commission,  ox  at  the  most  to  ex- 
tend to  such  other  offences  only  as  have  a  direct  and 
immediate  tendency  to  cause  such  breaches  of  the  peace; 
as  libels,  and  such  like,  which  on  this  account  have  been 
adjudged  indictable  before  justices  of  peace.  And  for 
this  reason  principally,  as  I  apprehend,  the  Court  of 

(a)  Xoi^mber  23d,  1842.     Before  Lord  Denman  C.  J.,   fFiiUamt,  and 
Coleridge  Js, 
(6)   £d.  7.   Book  2.  ch.  8.  s.  64. 
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L-.    mentioned  resolution  concerning  perjury  and  forgery, 

Hazildihi  refused  to  quash  an  indictment  found  at  a  session  of  the 
G&oTE.  peace  for  a  libel,  but  ordered  the  defendant  to  demur  to 
it,  if  he  thought  fit."  Begina  v.  Bainton  {a)  and  Begina 
V.  Yarrington  {b)  are  referred  to  in  the  margin :  those 
cases,  as  well  as  the  whole  passage  in  Hawkins^  shew 
that  the  author  is  speaking  only  of  the  trial,  not  of  the 
preliminary  proceedings.  In  3  Hawk.  P.  C,  p.  75  (c), 
it  is  said  that  the  justices  of  the  peace  have  no  juris- 
diction to  hear  and  determine  certain  felonies:  bat 
it  is  added  that  they  can  take  examinations  for  any  kind 
of  jplony.  Sect  S  of  stat.  7  G.  4.  c.  6*.  gives  express 
power  to  every  justice  of  the  peace  to  take  examina- 
tions, bind  over,  &&,  on  charges  of  misdemeanour: 
and  peijury  is  classed  among  misdemeanours,  in  sect  23 
of  the  same  statute;  and  at  any  rate  the  power  to 
bind  over  to  prosecute  or  give  evidence  in  cases  of  per- 
jury is  there  recognised :  but  who  can  bind  over  except 
a  magistrate  ? 

It  will,  however,  be  contended  that  the  defendant 
either  acted  in  the  supposed  execution  of  his  general 
power  as  a  magistrate,  and  can  therefore  be  protected 
only  by  stat.  24  G.  2.  c.  44.  s.  8.,  or  as  a  metropolitan 
justice  of  the  peace,  in  which  case  he  would  be  protected 
by  stat  10  G.  4.  c.  44.  5.41.;  and  that,  in  both  these 
statutes,  the  limitation  is  six  months.  Also  that,  in  the 
former  case  by  stat.  21  Ja.  1.  r.  12.  s.  5.,  and  in  the 
latter  by  stat  10  G.  4.  c.44.  5.  41.,  the  venue  is  to  be 
laid  in  the  county  where  the  fact  was  committed,  that  is 
in  Kent.     But  the  defendant  is  appointed   under  stat 

(a)  2  Str.  1088.  (b)  I  Sail;  406. 

(c)  Book  2.  Cb.  8.  Sect.  58. 
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same  as  that  of  stat.  10  G.  4.  c.  44.     Stat.  2  &  S  Vict.  * 

c.  71.  erects  a  jurisdiction  for  the  metropolitan  police  Haxklwkk 
courts,  and  makes  the  justices  appointed  to  them  justices  Oeoti. 
of  the  counties  of  Kenfj  &c.;  and,  by  sect.  14,  one  of 
such  justices  may  act  singly  in  cases  where  the  law  or- 
dinarily requires  two  county  justices,  except  that  they 
cannot  act  where  the  law  requires  the  act  to  be  done  at 
a  special  or  petty  session  of  all  the  justices  of  the  divi- 
sion, nor  at  quarter  sessions.  This  jurisdiction  is  very 
different  from  that  under  stat.  10  G.  4.  c.44.  The  de- 
fendant, therefore,  acts  under  stat.  2  8c  3  Vict.  c.71., 
the  fifty-third  section  of  which  limits  the  action  to  three 
months  and  requires  the  venue  to  be  in  Middlesex.  If, 
however,  there  were  an  inconsistency,  and  any  of  the 
earlier  statutes  applied,  as  well  as  stat.  2  8c  3  Vict.  c.  71., 
then  the  later  statute  must  prevail ;  Rex  v.  The  Justices 
of  Middlesex  {a).  And  this  answers  any  argument 
which  may  be  suggested  from  sect.  55  of  stat  2  8c  3  Vict. 
c.  71.,  whereby  it  is  enacted  that  stat.  10  G.  4.  r.  44. 
shall  be  construed  as  one  act  with  stat.  2  8c  3  Vict.  c.  71. 
Stat.  2  8c  3  Vict.  c.7l.  s.  23.  makes  it  perjury  to  give 
false  evidence  wilfully  before  any  of  the  Courts  ap- 
pointed :  and  sect  36  gives  a  general  power  to  remand 
a  party  charged,  or  to  let  him  go  at  large  on  his  per- 
sonal recognizance.  Here,  however,  it  is  contended 
that  there  was  no  charge.  But  the  question  is  not 
whether  the  act  of  the  defendant  was  perfectly  legal ; 
for  then  the  protecting  clauses  would  not  be  wanted. 
They  were  passed  to  protect  magistrates  who  may 
render  themselves  liable  to  actions  in  the  bona  iide  ex- 
ercise of  what  they  suppose  to  be  their  duty.     The 

(a)  Q  B.^Ad.  818. 
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question  is  as  to  the  bona  fides,  not  as  to  the  strict  jaris- 
diction,  unless  the  subject  matter  of  inquiry  be  itself 
without  the  jurisdiction  ;  WeUer  v.  Toke  (a),  Prestidge  v. 
Woodman  {b) :  and  the  same  principle  applies  to  parties 
not  magistrates,  acting  in  the  supposed  execution  of  a 
statute  which  has  a  protecting  clause ;  Beechey  v.  Sides(c\ 
Ballinger  v.  Ferris  (rf),  Cann  v.  Clipperton  {e) :  in  the 
last  of  which  cases  it  was  indeed  said  that  the  belief 
must  be  reasonable ;  but  the  facts  here  leave  no  doubt 
on  that  point. 

Sir  W.  W.  FoUetU  Solicitor  General,  Piatt,  and  G.  T. 
Wliite,  contra.  The  question  as  to  bona  fides  was  never 
left  to  the  jury:  the  judge  nonsuited  the  plaintiff. 
\Tliesiger.  It  was  for  the  plaintiiF  to  require  that  the 
question  of  bona  fides  should  go  to  the  jury,  if  he  denied 
it ;  Wedge  v.  Berkeley  (g).]  The  defendant  could  not  be 
said  to  be  acting  as  a  magistrate  at  all :  no  charge  was 
made ;  no  witness  was  heard ;  and  the  supposed  perjury 
was  committed  in  giving  evidence  on  a  charge  which 
the  magistrate  knew  he  could  not  entertain.  Sect  36 
of  Stat.  2  &  3  Vict.  c.  71.,  referred  to  on  the  other 
side,  applies  only  to  cases  where  parties  are  charged, 
and  takes  for  granted  that  there  will  be  depositions. 
There  could  be  no  reasonable  ground  here  for  the 
magistrate's  belief  that  he  was  acting  in  the  execution 
of  his  office ;  and  therefore  he  is  not  within  the 
protecting  clauses,  although  he  may  have  acted  bona 
fide ;  Cann  v.  Clipperton  (e\  Cook  v.  Leonard  (A).     The 

(o)  9  East,  364.  (6)  \  B.  ^  C,  12. 

(c)  9  i?.  <$■  C.  806. 

(rf;  1  M,  ^  W,  628.    ^.  C.  Tyrwh,  J-  Gr,  920. 

(e)  10  A,  §•  E,  582.    Soc  Reed  v.  Cowmeadow,  6  A,  ^E.  661,;  Liditcr 
V.  Borrowy  9  A,  ^  E.  654, ;  Norris  v.  Smiih,  10  A,  ^  E,  188. 
(g)  6  A^'  E,  663.  (A)  6  B,  i'  C.  S51. 
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corpus,  so  far  as  regards  the  first  confinement.     [Cofe-  ^ '_ 

ridge  J.  Cannot  a  magistrate  commit  a  man  whom  Hahlmhk 
he  sees  picking  a  pocket?]  If  he  can,  that  must  be  Gkoti. 
because  the  fact  is  unquestionable:  but  a  magistrate 
cannot,  on  the  mere  view  or  hearing,  say  that  a  man 
is  wilfully  swearing  what  is  false :  and,  on  the  first  de- 
tainer, the  magistrate  could  not  possibly  have  made  up 
his  mind  that  perjury  had  been  committed.  [Thesigcr. 
In  Wedge  v.  Berkeley  (a)  the  magistrate  acted  on  the 
view,  drawing  his  inference  from .  what  he  saw,]  That 
was  a  case  of  supposed  felony. 

But,  further,  supposing  this  act  to  have  been  done  in 
bona  fide  execution  of  the  defendant's  duty,  it  was 
under  his  general  duty  as  a  magistrate,  not  under  any 
peculiar  powers  conferred  by  stat  2  &  3  Vict.  r.  71- 
Although  that  statute  makes  the  defendant  a  justice  of 
peace,  it  does  not  impose  the  limitations  of  sect.  53  in  the 
case  of  all  acts  of  a  justice  of  peace  so  created,  but  only 
in  the  case  of  the  peculiar  acts  which  this  statute  autho- 
rises ;  as,  for  instance,  acts  done  under  sects.  22,  24,  25, 
26,  27,  28,  29,  30,  31,  32,  33.  Therefore  either  the 
limitation  is  that  of  stat.  24  G.  2.  c.  44.  5.  8.  and  the 
venue  that  prescribed  by  stat.  21  Ja.  1.  c.  12.  5.  5.,  or,  at 
any  rate,  the  limitation  and  venue  are  determined  by 
sect.  41  of  stat.  10  G.  4.  c.  44.,  which  statute  (seCt.  J) 
makes  the  police  magistrates  justices  of  AV/i/,  Sec,  and 
is  to  be  construed  as  one  statute  with  stat.  2  &  3  Vict. 
c.7l.y  by  sect.  55  of  the  latter.  The  statutory  clauses 
are,  in  fact,  not  inconsistent,  but  applicable  to  difierent 
cases. 

(a)  6  A.  ^  E.  CC3. 
VOL.  III.    N.  S.  3  U 
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'        no  argument  arises  upon  sect.  23  of  stat.  2  &  3  Vid.  c. 

Haxildini  17 1^  That  section  makes  a  particular  act  perjury;  but 
Orovk.  this  offence,  as  appears  by  the  passage  cited  from  Haah 
ktnsj  stands  on  a  different  footing  from  other  misde- 
meanours ;  therefore  sect.  3  of  stat.  7  6.  4.  r.  64.  does 
not  apply:  and  stat  2  &  3  Vici.  r. 71.  5.23.  gives  no 
additional  power  to  magistrates  in  cases  of  perjury. 

Cta-.  advm  wli. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court* 

This  was  an  action  against  a  magistrate  for  trespass 
and  false  imprisonment,  in  which  a  nonsuit  passed  on 
the  grounds  that  the  venue  was  wrong,  and  the  action 
brought  too  late.  Two  questions  were  made  on  the 
argument :  the  first,  whether  the  defendant  was  entitled 
to  any  statutory  protection ;  the  second,  whether,  if  so, 
the  plaintiff  had  adopted  the  right  limitation  of  time  and 
selection  of  venue.  It  will  be  found  more  convenient  to 
consider  the  latter  point  first. 

(His- lordship  then  slated  the  facts,  as  ante,  pp.  997, 
998,  and  then  proceeded  as  follows.) 

It  is  now  insisted  on,  for  the  plaintiff,  that  the  de- 
fendant, if  entitled  to  any  protection,  was  only  so  to 
that  afforded  by  stat.  21  Ja,  I.e.  12.  5.  5.  as  to  the  venue, 
and  stat.  24f  G.  2.  r.  44.  5.  8.  as  to  time :  that  the 
action  therefore  was  well  brought,  in  Kenty  and  within 
six  months. 

The  question  then  is,  was  the  action  brought  for  any 
thing  done  in  pursuance  of  stat.  2  &  3  Fid.  c.  71.,  or  in 
the  execution  of  the  powers  or  authorities  given  by  it? 
By  the  third  section  of  the  act  the  Queen  is  empowered 
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to  appoint  persons,  with  certain  qualifications  there  spe-  QMem't  Bench. 

cified,  to  be  "  magistrates  of  the  said  courts,"  and  any  ]__ 

person  so  appointed  "  may  act  as  a  justice  of  the  peace  in  Haikldikk 
and  for'*  the  counties  and  liberties  named,  ^'  although  Gmon. 
he  may  not  have  the  qualification  by  estate  required  of 
other  justices  of  the  peace."  Before  they  act,  they  must 
take  the  oaths  required  to  be  taken  by  justices  of  the 
peace,  except  the  oath  of  qualification.  By  subsequent 
sections  of  the  act,  certain  disabilities  were  imposed  on 
them,  which  prevent  them  from  exercising  their  func- 
tions in  some  cases  in  which  ordinary  justices  may  act; 
and  also  powers  more  extended,  and  a  jurisdiction,  in 
many  cases,  are  conferred  on  them,  which  ordinary  jus- 
tices have  not. 

The  plaintiff's  counsel  contended,  therefore,  that  a 
police  magistrate  was  entitled  to  two  kinds  of  pro- 
tection, in  respect  of  his  twofold  character ;  that  he 
was  a  justice  of  the  peace  with  the  ordinary  powers, 
except  as  to  those  specially  taken  from  him ;  and  that, 
when  acting  "  by  virtue  or  reason"  of  his  office  as  such 
(to  use  the  words  of  the  statute  of  James) f  or  *^  in  the 
execution  of  his  office"  as  such  (to  use  the  words  of  the 
statute  of  George  2.},  he  was  entitled  to  the  protection 
of  these  statutes :  but  that  he  was  moreover  a  magistrate 
of  the  police  Court ;  and  that,  when,  as  such,  he  was 
exercising  any  branch  of  the  special  jurisdiction  con- 
ferred on  him  by  stat.  2  &  3  Vict.  c.  71.,  he  was  then 
acting  in  pursuance  of  that  act,  or  in  the  execution  of 
the  powers  or  authorities  under  it,  and  so  entitled  to 
the  protection  of  the  fifty-third  section.  But  the  de- 
fendant in  the  present  case  derived  no  special  power 
from  the  statutes,  according  to  his  own  case :  he  con- 
ceived the  crime  of  perjury  to  have  been  committed 
3u  2 
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berore  him,  and  had  proceeded,  as  any  ordinary  justice 
might,  to  the  examination  and  committal  of  the  person 
accused  for  trial. 

The  distinction  sought  to  be  established  appears 
to  us  to  be  highly  inconvenient,  not  so  much  to  the 
magistrates,  as  the  parties  seeking  redress  against  them 
for  alleged  injuries.  It  must  be  often  very  diiBcult  to 
ascertain  which  of  the  statutes  a  plaintiff  must  comply 
with  in  his  notice,  venue,  &c.,  if  it  is  to  depend  on  so 
nice  a  point,  which  can  only  be  determined  on  full  ac- 
quaintance with  the  statute ;  and  the  words  of  the  clause 
do  not  make  it  necessary.  The  Queen,  acting  under  the 
power  given  her  by  the  statute,  appoints  an  individual 
under  specified  circumstances  a  magistrate  of  a  police 
courL  Both  the  officer  and  the  court  are  the  creation 
of  the  statute  law.  When  so  appointed,  the  statute  in- 
vests him  with  the  ordinary  authority  of  a  justice  of  the 
peace,  with  certain  restrictions.  It  appears  to  us,  there- 
fore, that  when  he  is  exercising  the*  most  ordinary  juris- 
diction of  a  justice  of  the  peace  he  is  acting  in  execution 
of  a  power  and  authority  conferred  on  him  by  the  act, 
as  much  as  a  commissioned  justice  doing  the  same  thing 
would  be  acting  in  execution  of  a  power  and  autliority 
conferred  by  the  commission. 

If  so,  it  becomes  necessary  to  consider  the  first  ques- 
tion stated  ;  namely,  whether  the  defendant  was  entiileil 
to  any  statutory  protection.  It  was  admitted  in  the  ar- 
gument that  the  fifty-third  section  of  this  act  muse  be 
construed  on  the  principle  which  has  always  been  ap- 
plied to  the  construction  of  the  analogous  clauses  in  the 
statutes  of  James  1.  and  George  2.  before  referred  to,  and 
other  similar  provisions  in  various  statutes.  That  prin- 
ciple seems  to  be  this  :  that,  where  the  magistrate,  with 


VI.  VICTORIA.  1007 

some  colour  of  reason,  and  bona  fide,  believes  that  he  is  QueenU  Bench. 
acting  in  pursuance  of  his  lawful  authority,  he  is  en-  * 

titled  to  protection,  although  he  may  proceed  illegally,  Hahlduii 
or  exceed  his  jurisdiction.  Whether  he  acts  with  such  Gmti. 
colour  of  reason,  and  bona  fide,  are  questions  for  the  jury 
under  all  the  circumstances,  if  there  be  any  evidence  of 
them  and  the  plaintiff  desires  the  opinion  of  the  jury  to 
be  taken  on  them,  although  it  is  very  common  to  submit 
them  to  the  judge  first,  as  in  the  present  case,  on  an  ap- 
plication for  a  nonsuit.  And,  if  the  plaintiff,  on  such 
application  being  made,  does  not  desire  the  matter  to  be 
submitted  to  the  jury,  he  must  abide  by  the  decision  of 
the  judge,  if  the  court  shall  think  it  warranted  by  the 
evidence. 

In  the  present  case  we  think  it  abundantly  warranted. 
In  the  first  place  there  was  no  evidence  of  malice  of  any 
sort  offered.  By  the  twenty-third  section  of  the  act  it 
is  provided  that  wilful  and  corrupt  false  evidence  before 
a  police  court  shall  subject  the  party  to  the  penalties  of 
perjury.  It  cannot  be  doubted  that  a  magistrate  may 
receive  informations  and  take  depositions  on  a  charge  of 
perjury,  and  hold  to  bail,  or  commit  on  such  charge  of 
perjury.  It  is  true  that  no  direct  charge  or  information 
had  been  laid  before  the  defendant  when  he  first  caused 
the  plaintiff  to  be  removed  into  another  room  ;  and  he 
may  have  exceeded  his  authority  in  so  doing ;  but  there 
is  ample  ground  for  believing  that  he  thought  he  might 
himself  institute  the  proceeding  when  the  offence  had 
been  committed  in  his  presence ;  and  all  his  subsequent 
conduct  flowed  from  this.  He  was  not  bound  to  pro- 
ceed with  the  case,  if  regularly  before  him,  out  of  its 
order:  he  might  well  direct  the  party  to  be  detained 
till  the  business  before  him  was  disposed  of.  At  the 
8  u  3 
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Vohtme  III.    end  of  half  an  hour  he  is  about  to  proceed  with  it,  but  the 

*       witnesses  are  gone ;  and  he  then,  not  improperly,  still 

HAiKuum     ^jj  ^g  supposition  that  the  charge  was  regularly  before 
GftOTx.       IiIqj^  ^iig  Qn  ^Q  plaintiff  to  find  bail  for  his  appearance 
at  a  future  day. 

There  was  a  &ult  in  the  commencement,  which  made 
the  whole  proceedings  illegal :  but  these  statutory  pro- 
tections suppose  an  illegality,  so  that  there  is  no  defence 
on  the  merits.  For  the  reasons,  however,  which  we 
have  given,  we  think  there  was  no  illegality  of  such  a 
palpable  nature,  no  such  want  of  reasonable  colour  or 
bona  fides,  as  to  disentitle  the  defendant  to  notice  and 
the  other  protection  of  the  statute ;  and  that  this  rule^ 
therefore,  for  setting  aside  the  nonsuit  must  be  dis- 
charged. 

Rule  discharged. 
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IN  THE  EXCHEQUER  CHAMBER.  ^^^^^^ 

(Error  from  the  Queen's  Bench.) 

Elizabeth  Wilson  against  Fuller. 

CINCE  the  publication  of  this  case,  antd,  p.  68.9  the 
reporters  have  been  favoured  with  the  MS.  of  the 
judgment  delivered  by  the  Lord  Chief  Justice  of  the 
Common  Pleas,  which  had  not  reached  them  when  they 
prepared  their  former  report     It  is  as  follows. 

TiNDAL  C.  J.  We  think  the  judgment  of  the  Court 
of  Queen's  Bench  in  favour  of  the  plaintiff  below  can- 
not be  supported  by  the  application  of  the  facts  found 
in  the  special  verdict  to  the  allegations  contained  in  the 
declaration. 

The  declaration  contains  two  grounds  of  action.  First, 
that  the  defendant  Mrs.  Wilson  falsely  and  fraudulently 
represented  and  pretended  that  the  premises  were  in 
the  occupation  of  a  tenant  at  a  rent  of  100/.  a  year 
clear  of  rates  and  taxes :  and,  secondly,  that  she  fraudu- 
lently and  'deceitfully  concealed  from  the  plaintiff  that 
the  rent  payable  by  the  tenant  was  subject  to  the  deduc- 
tion of  the  rent  and  taxes. 

As  to  the  first  gravamen,  the  facts  found  in  the 
special  verdict  are  inconsistent  with  the  allegation.  It 
is  not  found  that  Mrs.  Wilson  made  any  representation 
at  all,  but  that  she  merely  referred  her  attorney  for 
information  to  Mr.  Bassy  who  had  a  lien  on  the  premises ; 
and  the  jury  expressly  find  she  did  not  further  interfere  in 
S  u  4 
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the  matter.  This  finding  completely  negatives  any  frau* 
dulent  representation  personally  made  by  herselF.  And, 
as  to  any  representation  made  by  her  agent  Mr.  Wadt' 
sofij  which,  if  fraudulently  made,  it  may  be  admitted 
would  bind  her  equally  as  if  made  by  herself  the  find- 
ing is  that  the  only  representation  made  by  him  was 
precisely  that  which  he  received  firom  Mr.  Bass :  viz.  a 
representation  in  writing,  **  that  die  house  No.  3  is  in 
the  occupation  of  a  yearly  tenant,  Mr.  MiUs^  at  lOOiL  a 
year."     And  this  representation  is  perfectly  true. 

As  to  the  statement  in  the  declaration  of  the  second 
gravamen,  the  fraudulent  concealment;  so  far  as  Mrs. 
tVilson  is  personally  concerned,  there  b  no  finding  which 
affects  her :  she  had  no  means  of  knowing,  and,  so  far 
as  the  finding  of  the  jury  goes,  she  did  not  know,  what 
representation  Wadeson  had  made  to  the  plaintiff  below ; 
for  it  is  expressly  stated  she  never  interfered  after  she 
had  referred  that  gentleman  to  Mr.  Bass  ;  and  there  is 
nothing  to  shew  that  Mr.  Bass  was  not  perfectly  com- 
petent to  give  Mr.  Wadeson  all  the  information  neces- 
sary. For  any  thing  she  knew  personally,  Bass  had 
made  to  Mr.  Wadeson^  and  Wadeson  had  made  to  tlie 
plaintiff,  a  full  disclosure.  The  only  question  therefore 
is  whether  Wadeson  was  guilty  of  a  fraudulent  conceal- 
ment ;  for  it  must  be  admitted  Mrs.  Wilson^  the  prin- 
cipal, would  be  bound  in  a  civil  action  by  the  conceal- 
ment of  which  her  agent  was  guilty. 

The  concealment  witli  which  he  is  charged  is  thus 
put  upon  the  argument.  He  is  found  by  the  verdict  to 
have  seen  the  particulars  after  they  were  drawn  up  by 
the  plaintiff,  stating  the  premises  to  be  let  at  100/.  a 
year  <* clear  of  rates  and  taxes;*'  and,  inasmuch  as  he 
stood  by,  and^  after  he  saw  the  manner  in  which  the  plain- 
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llfF  understood  his  communication,  he  did  not  correct  and   QueenU  Bench. 

1842. 
set  him  right,  this,  it  is  contended^  amounts  to  a  con*   * 


cealraent.  But  the  answer  is  that  the  jury  have  ex-  Wilsom 
pressly  found  that  "  Mr.  Wadeson  did  not  know  that  the  Fulli*. 
defendant  paid  the  rates  and  taxes ;"  and  again  that 
they  find  that  he  did  not  correct  the  particular  drawn 
out  by  the  plaintiff,  *^  because  he  thought  it  true;*'  the 
special  verdict  adding  that  he  had  considered  it  the 
plaintiff's  duty,  when  he  was  employed  to  make  out  the 
particulars,  to  go  and  survey  the  premises,  and  inquire 
of  the  outgoings.  Under  such  a  finding,  we  think  the 
fraudulent  concealment  on  the  part  of  Mr.  Wadeson  is 
directly  negatived. 

But  it  is  argued  that,  inasmuch  as  Mrs.  Wilson  must 
have  had  the  knowledge  in  her  own  mind  that  she  paid 
the  rates  and  taxes,  her  knowledge  must  be  taken  in 
point  of  law  to  be  the  knowledge  of  Wadeson  her  agent, 
and  that  the  not  communicating  this  fact  to  the  plaintiff 
was  a  concealment  by  him  in  point  of  law,  and  a  fraud 
also  in  contemplation  at  law,  so  that  the  plaintiff  was 
entitled  to  recover,  although  no  moral  fraud  had  been 
committed.  But  the  answer  to  this  argument  appears 
to  be,  and  this  perhaps  is  an  answer  altogether  to  the 
action,  that  the  jury  find  that  neither  ther  plaintiff  nor 
Wadeson  knew,  until  after  the  assignment  and  the  pay- 
ment of  the  600/.  by  the  plaintiff^  that  it  had  ever  been 
agreed  that  the  rates  and  taxes  should  be  paid  by  the 
defendant;  and  that,  at  the  time  of  the  payment  of 
the  600/.,  the  plaintiff  believed  that  the  premises  were 
let  at  100/.  a  year  clear  of  rates  and  taxes ;  the  special 
verdict  containing  no  finding  that  the  plaintiff  was  in- 
duced to  purchase  on  the  faith  of  any  statement  made 
by  Wadeson^  or  on  the  ground  of  his  tacit  assent  to  the 
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Vdmmein.     statement  in  the  altered  particulars,  but,  on  the  con- 

1848 
1_  trary,  stating  the  plaintiflfs  own  personal  belief  of  the 

Wiuov       fj^  which  might  have  been  grounded,  and  probably 
FouBs.       was  grounded,  entirely  on  his  own  knowledge  of  the 
usual  course  and  practice  of  letting  houses  and  reserv- 
ing rents  as  between  landlord  and  tenant,  and  not  upon 
any  act  or  statement  of  Mr.  Wadesotu 

In  short,  the  immediate  cause  of  the  injury  sustained 
by  the  plaintiff  appears  to  us  to  have  arisen  from  his 
own  misapprehension  of  the  fact,  and  not  from  any  mis- 
representation or  concealment  on  the  part  of  the  de- 
fendant. 

We  therefore  think,  without  entering  into  the  ques- 
tion discussed  in  Cotft/boi  v.  F(mie[a\  that  the  plain- 
tiff's ground  of  action,  as  stated  in  his  declaration,  is 
not  supported  by  the  finding  of  the  jury,  and  conse- 
quently that  the  judgment  of  the  Court  below  must  be 
reversed. 

Judgment  reversed. 

(«)  SACS'  W.  358. 


In  this  Ttcadon  and  on  the  list  dtyi  of  the  tenn,  the  Court  of  Queen's 
Bench  was  not  full,  the  attendance  of  one  Judge  being  required  in  the 
place  of  Paite$on  J.,  who  was  absent  from  the  Bail  Court  and  sittings  at 
Nisi  Prius  in  consequence  of  a  domestic  affliction. 
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AMBIGUm'. 
In  voting  paper,  145.     Statute^  XL.  S, 

AMENDMENT. 

I.  Of  judgment  roll  for  purpose  of  im- 
peaching execution,  425.  Fieri  /a- 
cias. 

IL  Under  3  &  4  Jr.  4.  c.  42.  *.25. 

Distinction  between  avoiding  a  va- 
riance and  curing  a  vicious  pleading, 
79.     Bankrupt,  I. 

AMENDS. 
Tender  of,  662.    Notice,  VI.  1. 

AxXNUITY. 

Consideration  for  vncntcd,  when  it  is 
money  had  and  received. 

Intestate  granted  an  annuity  to 
plaintiff.  After  his  death,  his  admi- 
nistratrix caused  the  annuity  to  be  va- 
cated for  a  defect  in  the  memorial : 
plaintiff,  to  recover  the  balance  of  con- 
sideration money,  brought  indebitatus 
assumpsit  against  the  adminittratrix  for 
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money  had  and  recdved  by  the  intes- 
tate to  plaintiff's  use,  stating  promises 
by  intesute  and  by  defendant. 

Held  that,  although  a  right  to  re- 
cover the  consideration  money  became 
vested  in  plaintiff  go  the  refusal  to 
continue  tne  annuity,  such  right  did 
not  go  back,  by  relation,  to  the  time 
when  the  money  was  originally  paid : 
and  therefore  counts  in  the  abote 
forms  were  not  applicable.  CknvhiU 
V.  Bertrand,  568. 


ANNULLING  FIAT. 
Page  79.    Bankrupt,  I. 

APOTHECARY. 

Evidence  of  practice  as  army  surgeon. 

In  an  action  of  debt  for  attendance 
and  medicines  by  a  person  claiming  to 
practise  as  an  apothecary  without  cer- 
tificate, under  stat.  6  G.  4.  c.  133.  *.  4, 
on  the  ground  that,  before  that  act 
passed,  he  was  in  practice  **  as  hold- 
mg  a  commission  or  warrant  as  sur- 
geon or  assistant  surgeon**  in  the 
army,  it  is  not  necessary  for  the  plain- 
tiff to  produce  such  warrant  or  com- 
mission. 

And  where  the  plaintiff  omitted  to 
produce  such  document,  or  acconnt 
for  its  absence,  but  proved,  by  an  army 
paymaster,  that,  twenty-seven  years 
before  (in  July  1815),  the  plaintiff 
acted  as  assistant  surgeon  of  a  regi- 
ment, that  the  witness  paid  him  bis 
salary,  and  that  he  would  not  have 
done  so  unless  he  had  seen  the  war- 
rant :  Held,  that  the  evidence  was  suf- 
ficient. 

Admitted  that,  where  a  party  was 
qualified,  under  stat.  6  G.  4.  c.  IX?. 
s,  4.,  to  practise  without  certificate 
while  that  act  was  in  force,  the  qualifi- 
cation did  not  cease  when  that  act  ex- 
pired.   MUbanke  v.  Grant,  690. 

APPEAL. 
I.  Notice  of  trial. 
Where  case  sent  back  by  Q.  B. 

Where  the  sessions  have  quashed  or 
confirmed  an  order  subject  to  a  case, 
and  the  Court  of  Queen's  Bench,  on 
argument,  sends  back  the  case  to  be  re- 
stated, it  is  the  duty  of  those  contest* 
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ing  the  original  order  to  eive  notice  to 
those  who  support  it,  before  proceed- 
ing to  have  the  case  reheard. 

And,  where  an  order  had  been  so 
quashed,  and  the  case  stated  and  sent 
back,  and  the  respondents,  without 
giving  notice  of  trial,  attended  the 
sessions,  and,  in  the  absence  of  the  ap- 
pellants, obtained  a  confirmation  of  the 
order,  this  Court,  on  certiorari,  quashed 
the  last-mentioned  order,  though  the 
respondents  had  given  the  appellants 
notice  of  the  order  of  this  Court  send- 
ing the  case  back  for  re-statement.  Rc" 
gina  v.  BameSy  437. 

II.  Prosecution  of  notwithstanding  su- 
persedeas of  order  appealed  against, 
342.  557.     Poor,  XVI.  2.  XVII.  3. 

III.  Estoppel  by  not  raising  objection, 
800.    Poor,  XIV.  11. 

IV.  Decision  on  the  merits,  370.  378. 
388.  591.  397  n.  400.  Poor,  XXI. 
XXII. 

V.  Special  entry,  367.  388.  391.  397  n. 
400.    Poor,  XXI,  XXII. 

VI.  Effect. 

1.  Effect  of  determination  subject  to 
a  case,  353.  Poor,  XVII.  2.  437. 
Ante,  I. 

2.  Second,  after  determination  of  first 
subject  to  a  case,  553,  Poor,  XVII.  2. 

3.  Rehearing,  437.    Ante,  I. 

VII.  Certiorari  after,  776.  792.  Poor, 
XIV.  10.  XV. 

VIII.  Mandamus  to  hear. 

What  is  an  objection  on  a  preliminary 
point  of  practice,  810.  Poor,  XXI. 
6. 

IX.  Entering  continuances. 

Sessions  cannot  without  leave  of  Q.  B. 
Hegina  v.  Macdexfield,  822  n. 

X.  Against  decision  of  examiners,  447. 
Attomet/,  I. 

APPEARANCE. 

By  corporation,  how  compelled,  223. 
Corporation,  II.  1. 

APPLICATION. 

For  rule:  second,  599.  Chttrch  Rate. 
IV.  2. 


APPOINTMENT. 

Proof  of  "practice"  "as  holding  a  com- 
mission,   690.     Apot/iecary. 

APPRENTICE. 
Service  as,  with  notary,  939.     Notary^ 

ARBITRATION. 

I.  Submission  how  construed :  all  mat- 
ters in  difference. 

An  agreement  of  reference  rected 
that  C  claimed  a  balance  of  401/.  to 
be  due  to  him  from  S.;  and  it  was 
covenanted  between  C  and  S.,  that  all 
disputes  and  differences  which  existed 
between  them  should  be  referred  to 
the  arbitration  of  B.,  to  determine  the 
account  between  tlie  parties  and  the 
true  balance. 

Held,  that  C  was  entitled  to  the  de- 
cision of  the  arbitrator  upon  all  mat- 
ters in  dispute  ^up  to  the  time  of  the 
agreement,  thougn  independent  of,  and 
arising  subsequently  to,  the  matters 
upon  which  the  balance  of  201/.  was 
claimed.     Charleton  v.  Spencer,  693. 

II.  Award. 

1.  Finality. 

An  agreement  of  reference,  between 
M.  and  D.,  recited  a  dispute  relating 
to  a  transaction  under  which  five  bills 
of  exchange  were  drawn  upon  and  ac- 
cepted by  P.:  and  as  to  the  nature 
and  circumstances  of,  or  attending, 
such  transaction  and  bills,  it  was  agreed 
that  the  same,  and  all  matters  in  ques- 
tion touching  and  concerning  or  in  any 
wise  relating  thereto,  should  be  re- 
ferred to  arbitration.  The  arbitrator 
awarded  that  the  bills  and  all  moneys 
thereby  secured,  were  the  property  of 
ilf. ;  and  that  the  said  bills  and 
moneys,  and  all  proceeds  thereof, 
should  be  delivered  and  paid  to  M, ; 
and  that,  in  case  D,  should  have  re- 
ceived any  part  of  the  money  secured 
by,  and  mentioned  iu  the  bills,  he 
should  pay  it  to  M,  The  award  was 
silent  as  to  damages. 

M,  moved  to  set  aside  the  award, 
as  not  final,  and  for  giving  no  damages, 
on  affidavit  that  at  the  hearing  it  was 
shewn  that  the  bills  had  been  delivered 
to  JD.,  and  it  was  understood  that  D, 
had  received  tlie  whole  amount  from 
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the  acceptor,  and  therefore  no  evi- 
dence was  offered  on  that  head  on 
either  side.  The  affidavits  in  answer 
denied  such  understanding,  and  such 
receipt  of  proceeds;  and  stated  that, 
on  the  hearing,  no  allegation  of  such 
receipt  had  been  made,  nor  any  claim 
in  respect  thereof,  and  that  no  ques- 
tion as  to  such  receipt  had  been  made 
a  matter  of  difference  at  the  arbitra- 
tion, but  that  M,  had  there  contended 
that  2>.  was  bound  to  pay  the  whole 
amount,  whether  he  had  received  any 
thing  or  not. 

Q,utBTe^  whether  the  affidavits  could 
be  taken  into  consideration  upon  this 
motion?  But  (assuming  that  they 
could,  and  that  the  receipt  of  proceeds 
appeared  by  them  not  to  have  been  a 
matter  in  difference  on  the  arbitra- 
tion), 

Held,  that  it  appeared  that  the  ar- 
bitrator had  considered  the  two  ques- 
tions as  mixed  up  together ;  that  one 
part  of  the  award  could  therefore  not 
be  separated  from  the  other ;  and  that 
the  whole  was  bad  as  not  being  final. 
In  re  Manhall  and  Dreurr,  878. 

S.  Bad  in  part,  when  bad  altogether, 
878.     Antiyl. 

3.  To  pay  **  immediately  after  the  ex- 
ecution of  the  award,"  how  con- 
strued, 466.     AntCy  I. 

III.  Rule  to  set  aside  award. 
Whether  affidavits  can  be  taken  into 

consideration,  878.    Ante,  11.  1. 

IV.  Pleading. 

1.  Express  promise  when  intended, 
A66.    Post,  V. 

2.  Time  of  appointment  of  umpire. 
Hoggins  V.  Gordon,  466. 

V.  Remuneration  of  arbitrator :   action 
for  fees. 

Declaration  in  assumpsit  alleged 
that,  before  the  promise  &c.,  a  cause, 
wherein  the  now  defendants  were 
plaintiffs  and  G.  was  defendant,  was 
referred  by  judge's  order  to  the  award 
of  plaintiffs  A.  and  B.,  and  such  third 
person  as  they  should  appoint  in  writ- 
ing, or  any  two  of  them  :  that  after- 
wards, and  before  the  promise  ftc,  by 
a  writing  dated  5th  January  1841,  A, 
and  B.  appointed  plaintiff  C.  to  be  the 
third  arbitrator :  that  defendants  af- 


terwards, in  consideration  that  plaia- 
ti&,  at  the  request  of  defendants  would 
take  upon  themsdves  the  burthen  of 
the  reference,  promised  plaintifi  to  pay 
them  their  reasonable  costs  of  the  said 
award  as  they  should  by  their  taid 
award  appoint :  that  plaintiffi  accepted 
the  burthen  &c.,  ana,  within  the  time 
limited,  made  their  award  ready  to  be 
ddivered  to  the  parties,  and  thereby 
awarded,  amongst  other  things,  that 
defendants  should  pay  plaintiffi  a  cer- 
tain sum  for  their  costs,  the  said 
sum  to  be  paid  to  fplaintiffs  imme- 
diatelv  after  the  execution  of  the 
award,  whereof  defendants  had  notice: 
nevertheless,  though  the  sum  was  afiur 
sum,  and  a  reasonf3>le  time  had  elapsed 
before  the  commencement  of  the  suit, 
defendants  had  not  pud. 

Held,  on  special  demurrer,  that  an 
express  promise  would  be  intended, 
and  therefore  the  action  was  maintain* 
able: 

That  the  consideration'as  alleged  was 
sufficiently  definite,  being  the  under^ 
taking  by  pluntiffi  of  a  known  duty: 

That  the  award  directing  payment 
of  costs  ''  immediately  after  the  exe- 
cution of  the  award"  must  be  con- 
strued to  mean  "'within  a  reasonable 
time  after  notice :" 

That  the  contract  was  joint*  Hog' 
gmi  V.  Gordon,  466. 

ARMY  SURGEON, 
Page  690.  Apothecary, 

ARREST. 

I.  Second. 

A  defendant  arrested  on  a  ca.  sa.,  and 
discharged  by  reason  of  irr^ularitv, 
may  be  taken  on  a  second  ca.  sa. 
upon  the  same  judgment.  Merchant 
V.  Frankis,  1. 

II.  On  criminal  charge  of  party  returning 
home  after  discharge  by  habeas  corpus, 
825.     Habeas  Corpus,  II. 

III.  Return  to  habeas  corpus,  what  it 
roust  shew,  8S5.     Habecu  Corpus,  II. 

ARTICLES. 

Of  clerkship,  substitution  without  assign- 
ment! 447*    Attorney,  I.  1. 


ASPORTAVIT. 


BAIL,  L 11. 
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ASPORTAVIT. 
Dittresi,  II.  2. 


ASSIGNMENT. 

I.  Of  reversion,  603.    Landlord  and  7V- 
nant,  I.  1. 

IL  Of  articles  of  clerkship,  when  dis- 
pensed with,  447.    Attorney^  I.  1. 

ASSIZES. 

No  appearance  there  by  attorney,  225. 
Corporation^  II.  1. 

ATTACHMENT. 

For  nonpayment  of  costs,  901.    Htgh" 
way,  I.  2. 

ATTESTATION. 
Of  will,  117.  177.     Wm,l., 

ATTORNEY. 
I.  Clerkship. 

1.  Defective  service. 

The  examiners  of  attorneys  rejected 
a  candidate  on  the  ground  of  insuffi- 
cient service,  it  appearing  that,  while 
articled,  he  had  acted  as  agent  to  an 
insurance  office,  and  that  the  attomev 
to  whom  he  was  articled  was  himself 
acting  as  clerk  to  another  attorney. 
The  latter  fact  was  disputed. 

This  Court  refused,  on  modon  by 
the  candidate,  to  refer  the  examin- 
'ations  to  a  Judge,  that  he  might  decide 
upon  the  qualification ;  the  jurisdiction, 
on  appeals  of  this  kind,  being  vested  in 
all  the  Judges  by  Reg.  Gen.\ini.  6  1V.4. 

But,  the  attorney  under  whom  the 
former  service  took  place  having  since 
died,  they  ordered,  on  motion  ex  parte, 
that  the  clerk  should  be  articled  'to 
another  attorney  for  the  reddue  of  his 
term  of  service,  without  assignment, 
though  it  was  not  ascertained  whether 
or  not  the  deceased  attorney  had  left 
personal  representatives ;  no  other  ob- 
jection appearing.  Ex  parte  Carr, 
447. 

2.  Articles  for  residue  of  term  without 
assignment,  447.     Anti,  1. 

3.  Service  with  notary  in  double  ca- 
pacity, defective,  939.    Notary. 


II.  Examination. 
Reference  in  the  nature  of  an  appeal, 
447.     Ante,  hi. 

III.^  No  appearance  by,  at  assizes  or  ses- 
sions, 223.     Corporation,  II.  1. 

IV.  Partnership  as  attorneys. 

No  implied  authority  to  draw  bills, 
316.    Partner,  I. 

V.  In  borough  court ;  claim  for  compen- 
sation, 550.    StatiUe,  XL.  5. 

VI.  Warrant  of.     Warrant  of  Attorney. 


AUTHORITY. 

L  Distinction  between  acts  done  under 

general  authority  as  a  justice,  and  acts 
one  under  special  statute,  997.  1006. 
Justice,  II.  3. 

n.  Implied,  of  partners,  316.    Partner, 

AVERAGE. 
General :  deck  cargo,  120.    Imuranee. 

AVOWRY. 
Replevin,    Dittreu,  V. 

AWARD. 

I.  On  reference.    ArbUration. 

II.  Tithe  commutation,  885.  895.  Tithe. 

III.  In  compensation  cases,  enforced  by 
mandamus,  285.    Statute,  XL.  4. 

BAIL. 

I.  What  party  may  be  held  to  bail. 

A  party  may  be  held  to  bail  by  a 
Judge  8  order  under  stat.  1  &  2  net. 
c.  110.  i.  3.,  on  affidavit  that  he  is 
about  to  quit  England,  and  that  the 

{)lainti£r  is  apprehensive  of  therebv 
osing  his  debt,  though  the  defendant^i 
place  of  residence  be  in  the  countiy  to 
which  he  is  going,  and  not  in  England, 
and  though  such  countiy  be  within  the 
United  Kingdom.  Lamtmd  v.  B^ffe, 
910. 


n.  Of  insolvent  debtor,  188. 
Corpw^h 


Habeat 
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BAILMENT. 

L  Liability  of  bulee. 
To  consignor  or  to  consi^ee,  483. 492. 
Carrier* 

II.  Bailee's  refusal  of  qualified  demand. 
699.     7Vo»fr,  I,  3. 

BANK. 

I.  Banking  Company. 

1.  Surety  bond  for  clerk,  S71.   Surefy^ 

S.  Manager,  S71.    Surety,  \, 

II.  Order  to  pay  money  at,  to  the  account 
of  an  officer,  when  an  order  to  pay. the 
officer,  845.    Debt,  II.  1. 

BANKRUPT. 

I.  Malicious  suing  out  of  fiat. 
Pleading:  surplusage:  variance. 

Declaration  in  case  for  maliciously 
suing  out  a  fiat  in  bankruptcy  against 
plaintiffl  The  count  averted  that  the 
fiat  was  untenable  &c.,  and  that  such 
proceedings  were  thereu|K>n  had,  that» 
on  &c.,  it  was  duly  ordered,  to  wit, 
by  the  Court  of  Review,  that  the  fiat 
should  be,  and  that  the  same  then  was, 
rescinded  and  annulled,  and  the  pro- 
ceedings on  the  said  fiat  were  Vierc' 
upon  then  wholly  ended  and  deter- 
mined.    Plea,  Not  guilty. 

On  motion,  after  verdict  for  plaintiff, 
to  enter  a  nonsuit  on  the  ground  that 
the  order  annulling  the  fiat  was  proved 
at  the  trial  to  have  been  the  Lord 
Chancellor's,  and  not  th.'it  of  the  Court 
of  Review;  Held, 

That  the  plea  of  Not  guilty,  under 
the  New  Rules,  flid  not  put  in  iiisue  the 
annulling  of  the  fiat,  nnd  therefore  that 
the  variance,  if  any,  was  no  ground  of 
nonsuit. 

On  motion  to  arrest  judgment  on 
the  ground  that  the  Court  of  Review 
had  no  authority  under  stat.  i  Sc2W,  4. 
r.  S6.  to  annul  a  fiat :  Held  (assuming 
this  to  be  so). 

That  the  statement  of  an  order  by 
the  Court  of  Review,  in  the  above 
count,  might  be  rejected ;  and  that  the 
residue  of  the  count  was  sufiicient, 
after  verdict. 

Sembie,  that,  if  the   objection   on 


the  face  of  the  count  would  have  been 
good  on  motion  in  arrest  of  jud<rment, 
the  Judge  at  Nisi  Pn'us  ought  not  to 
have  permitted  an  amendment  under 
Stat.  3  &  4  IV.  4.  c.  42.  «.  23.  AUmison 
V.  Raleigh,  79. 

II.  Proof. 

1 .  Proveable  debts :  sura  paid  as  surety. 
In  assumpsit  for  money  paid,  de- 
fendant pleaded  his  bankruptcy  and 
certificate;  and  that  the  money  was 
paid  for  a  debt  of  defendant,  for  which 
plaintiff  was  surety ;  that  the  debt  was 
due,  and  plaintiff  liable  for  it,  before 
the  bankruptcy;  and  that  the  money 
was  paid  without  any  request  from  de- 
fendant, except  such  as  might  legally 
arise  from  the  premises ;  and  that  the 
surety  had  not,  when  he  became  liable, 
notice  of  any  act  of  bankruptcy. 

Replication :  that,  before  the  pay- 
ment, defendant  had  obtained  his 
certificate,  'and  a  final  dividend  had 
been  made ;  and  that  there  was  not  at 
any  time  any  debt  in  respect  of  the 
payment  of  which  plaintiff  could  have 
proved,  or  received  a  dividend. 

Held,  on  demurrer  to  the  replica- 
tion, that  the  plaintiff*s  claim  was 
proveable,  under  stat.  6  G.  4.  c.  IG. 
«.  52.,  and  that  the  action  was  there- 
fore barred  by  sect.  121.  Jackt(m\, 
Magee^  48. 

2.  Acceptance  of  bill  in  part  payment, 
in  consideration  that  creditor  will 
prove,  956.     Bilh,  VII.  4. 

III.  Reputed  ownership. 

Contractor  giving  an  executory  lien  to 
his  employer  as  security  for  due 
completion  of  works,  and  eontiniiin;; 
in  possession,  is  not  reputed  but  real 
owner,  734.     Lien, 

IV.  Contemplation  of  bankruptcy. 

1.  Sec  734.     Lien,  I. 

2.  Fraudulent  part  payment  by  one  of 
several  partners, in,  859.  LimUaiioH*, 
IV.  2. 

V.  Claims  barred  by  the  certificate. 
Proveable  debts,  4S.     Anlc,  II.  1. 

VI.  Dividend. 

Final,  what  it  is,  48,    Ante,  II.  1. 

VII.  Annulling  fiat :  by  what  Court,  79. 
Anii,  I. 

VIII.  Pleading  and  evidence,  79.  yfn/^,  L 
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BARON  AND  FEME. 
Husband  and  Wife, 

BARRISTER. 

I.  Action  for  fees  on  actual  contract. 
Egan  V.  Kensington  Union,  Guardians, 
955  n. 

^    II.  See  also  466.     Arbitration,  V. 

BASTARD. 
Birth  in  workhouse,  215.    Poor,  V. 

BILL  OF  SALE. 

W,,  as  a  security  to  L»  for  money 
payable  (Ai  a  certain  day,  bargained 
and  sold  goods  to  L.  by  indenture, 
with  a  covenant  for  payment  by  W,  to 
L,  nt  the  day,  and  proviso  that  if  such 
payment  were  made  the  indenture 
should  cease,  but  in  case  of  default  L, 
should  hold  the  goods  to  his  own  use 
for  ever.  Default  was  made ;  and  L, 
took  possession.  Afterwards  W,  be- 
came an  insolvent  within  stat.  I  & 
S  Vict.  c.  110.,  and  went  to  prison; 
and,  after  the  commencement  of  H^.'s 
imprisonment,  L,  sold  the  goods. 

Held,  that  such  sale  was  not  void  as 
against  the  assignees ;  for  that  L,  had 
not  thereby  availed  himself  of  the  bill 
of  sale  after  the  commencement  of  JK.'s 
imprisonment,  within  the  meaning  oF 
Stat.  1  &  2  Vict,  c.  110.  s.  61.  Hunt  v. 
Bobins,  500. 

BILLS. 

L  Authority  to  draw. 

Implied,  of  partners,  confined  to  part- 
ners in  trade,  3 1 6.     Partner,  I. 

II.  Reissuing:  fresh  stamp  when  re- 
quired, 459.     Post,  III. 

III.  Accommodation. 
Re-issuing  without  new  stamp. 

Declaration  on  a  bill  of  exchange, 
by  indorsee  against  acceptor.  Plea, 
that  the  acceptance  was  for  the  ac- 
commodation of  the  drawer,  and  with- 
out any  consideration ;  that  before  the 
indorsement  to  plaintiff  the  drawer 
negotiated  the  bill  for  his  own  use, 
and  paid  it  when  due,  whereupon  it 
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was  re-delivered  to  him ;  and,  after  it 
was  due,  the  drawer  indorsed  it  to 
plaintiff  without  its  bein^  restamped, 
or  payment  of  any  duty  w  respect  of 
there-issuing;  and  that  plaintiff  before 
and  at  the  time  of  the  indorsement  to 
him  had  notice  of  the  premises. 
Held,  on  special  demurrer, 

1.  That,  payment  by  an  accommoda- 
tion drawer  being  equivalent  to  pay- 
ment by  an  accentor,  the  bill  when 
re-issued  was  in  law  a  new  bill,  and 
required  a  fresh  stamp. 

2.  That,  inasmuch  as  stat.  55  G.  5. 
c.  184.  «.  19.  expressly  prohibits  the  re- 
issuing of  a  bill  of  exchange  which  has 
been  paid,  and  inflicts  a  penalty  on 
any  person  doing  it,  the  defence  was 
available  by  plea. 

5.  That  tne  plea  was  not  bad  for 
duplicity,  because,  though  the  allega- 
tion of  notice  was  unnecessary,  the 
facts  alleged  constituted  only  one  -de- 
fence.    Laxarus  v.  Cowie,  459. 

IV.  Stamp :  on  re-issuing,  459.   Ante,  III. 

V.  Indorsement:   overdue,  459.     Ante, 

in. 

VI.  Payment:  by  accommodation  drawer, 
459.     Ante,  III. 

VII.  Pleading. 

1.  Payment  of  principal,  to  meet  claim 
of  damages  for  interest,  2.  Payment, 

2.  Double  plea,  where  one  defence, 
bad,  89.     Pleading,  VI.  1. 

3.  Re-issuing  without  new  stamp,  459. 
Ante,  III. 

4.  What  state  of  the  pleadings  does 
not  compel  plaintiff  to  produce  bill. 
Assumpsit  against  acceptor  of  a  bill 

of  exchange.  Plea,  that,  before  and 
at  the  time  of  the  accepting  &c.,  a  fiat 
in  bankruptcy  had  issued  and  was  in 
prosecution  against  defendant,  and  de- 
fendant then  owed  plaintiff  a  debt 
proveable  under  the  commission ;  and 
that  defendant,  in  consideration  that 
plaintiff  would  prove  such  debt  under 
the  commission,  agreed  to  accept,  and 
accepted,  the  bill  in  part  payment  of 
the  debt  to  be  so  proved ;  whereby  the 
bill  was  and  is  void.  Replication,  de- 
nying the  acceptance  in  part  payment 
of  such  debt.  Issue  thereon. 
Held,  that  the  statements  in  the  plea 
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did  not  oblige  the  plaindff  to  produce 
the  bill  at  the  trial,  nor  entitle  the  de- 
fendant to  offer  evidence  of  it  with- 
out having  given  notice  to  produce. 
Goodtred  ▼.  Armour ^  956. 

VIII.  Production  at  trial. 

1.  When  not  incumbent  on  plaintiff, 

956.    Anti^  VIL  4. 
S.  Notice  to  produce  when  neceisary, 

956.     Ante,  VIL  4. 

IX.  Proceeding  on  note  given  to  loan 
society,  4iS.     Loan  Sodetif, 

BIRTH. 
L  Settlement,  215.    Poor^V. 
IL  In  workhouse,  215.    Poor^  V. 

BONA  FIDES. 
Putting  to  jury,  997.     Juiiice^  II.  3. 

BONA  N0TAB1LL\. 
Page  493.    Ejtecmiorty  I. 

BOND. 

Page  27 1 .  Surety,  I.  705.  Guarantee, 
I. 

BOOK. 

Of  proceedings, made  evidence  bv  statute, 
845.  Debt,lLl,  873.  Evidence,Xll. 
3. 

BOROUGH. 
Municipal  Corporations. 

BOUNDARY. 

Of  parishes :  award  settling,  under  tithe 
commutation  acts,  895.     71Me,  II.  2. 

BREACH. 

Pleading  so  as  to  exclude  possibility  o^, 
271.     Surety,!. 

BRIDGES. 

I.  Repair  ratiooe  tenurae:  primary  re- 
sponsibility :  remedy  over. 

Where  lands  charged  with  the  re- 
pair of  a  bridge  are  occupied  by  a 
person  not  the  owner,  such  occupier  is 


primarily  responsible  to  the  pobGc  fiir 
tbe  repairt,  but  mmj  demand  rds- 
bursement  firom  the  owner. 

A  landowner,  liable  among  others 
to  repair  a  brM%e  radooe  tenone,  de- 
mised the  land,  and  tbe  le»ee  cove- 
nanted to  pay^e  rent,  dear  of  kui^ 
tax  and  ail  Uktr  taxet  amd  dedmetiaas 
wohatMoever^  eUker  parRamemimry  or  fc- 
rocUal,  tared  or  impoged^  or  to  be  taxed 
or  imposed^  t^pon  the  premiseM  or  upon 
the  lessor  in  respect  thereof  the  Ind- 
lord's  property-tax  only  excepted.  By 
statute,  reciting  the  liability  ratioae 
tenure,  and  that  part  of  the  bridge 
was  out  of  repair,  it  was  enacted  tbit 
the  landowners  liable  as  above  shooU 
repair,  and  keep  in  repair,  the  aid 
parts,  during  the  continuance  of  the 
act :  and,  on  their  default,  road  trus- 
tees appointed  under  the  act  were  em- 
powered to  do  the  repairs  and  recover 
against  the  owners  :  a  power  of  (fis- 
tresa,  under  a  justice's  warrant,  was 
also  given  to  enforce  payment.  And, 
for  raising  the  sums  required,  power 
was  given  to  the  landowners  to  call 
meetings,  and  to  meet  and  make  rates 
according  to  the  value  of  the  charge- 
able lands :  such  rates  to  be  levied,  if 
necessary,  by  distress.  A  subsequent 
act,  also  reciting  the  above-mentioned 
liability,  made  further  provisions  as  to 
the  holding  of  such  meetings  and  lay- 
ing rates  for  the  siud  repairs. 

Held,  that  the  original  liability  for 
contribution  to  repairs  did  not,  by 
these  enactments,  become  a  pariia- 
mentary  tax  or  deduction  withm  tbe 
lessee's  covenant : 

And  therefore,  (the  Court  finding 
no  clause  in  the  above  statutes  which 
extended  the  ultimate  liability  to  les- 
sees or  occupiers  as  well  as  owners). 

That  the  lessee,  having  been  com- 
pelled, in  the  lessor's  default,  to  pay  a 
rate  made  as  above,  and  chaq^  upon 
him  as  lessee  and  occupier,  might  (io 
manner  pointed  out  by  one  of  the  sta- 
tutes) recover  the  amount  from  the 
lessor.     Baker  v.  Greenhill,  148. 

11.  Mortgage  of  toUs  and  tollhouses,  757. 
Turnpike,  I. 

BROKER. 
I.  Pleading :  statement  of  duty. 

Declaration,  in  case,  stated  that  de- 
fendant was  an  oil  broker,  and  that 


BROKER,  I. 

plaintifK,  linseed  crushers,  retained  him, 
as  such  broker,  to  sell  and  deliver  for 
them  thirty  tuns  of  linseed  oil,  accord- 
ing to  the  contracts  of  sale,  to  such 
persons  as  should  purchase,  for  com- 
mission and  reward  to  the  defendant 
in  that  behalf;  wh^h  retainer  he  ac- 
cepted :  That  he,  as  such  broker,  in 
pursuance  of  the  retainer,  made  a  con- 
tract between    plaintiffs    and  P.,  by 
which  plaintiffs  sold  to  P.,  and   he 
bought  of  them,  the  thirty  tuns,  at  the 
price  &C.,  to  be  delivered  by  parcels 
at  a  place  and  times  named  in  the  de- 
claration, each  parcel  to  be  paid  for  in 
ready    money  :    That  plaintiffs   con- 
signed two  of  the  parcels  to  defendant, 
and  he  delivered  them  to  P,  on  pay- 
ment :  And  that,  after  the  making  of 
the  contract,  and  in  pursuance  thereof, 
and  of  the  retainer,  plaintiff's  consigned 
to  defendant,  as  such  broker,  the  re- 
sidue of  the  thirty  tuns,  to  be  de- 
livered by  him   to  P.  on   payment : 
That  the  oil  arrived  &c.,  of  which  de- 
fendant  had   notice,  and  took  upon 
himself  the  delivery  according  to  the 
contract :  and  t/iereupon  it  became  and 
was  defendant^ i  duty,  at  inch  broker  as 
aforesaid,  to  use  all  reasonable  care  that 
the  oil  should  not  be  delivered  to  P.  or 
any  other  person  without  the  price  being 
paid  to  defendant  according  to  contract : 
Yet  defendant,  not  regarding  such  duty, 
did  not  me  reasonable  care  &c.  that 
the  oil  should  not  be  delivered  &c. 
without    the    price    being    paid,   but 
neglected  and  refused  so  to  do,  and 
so  negligently  and  carelessly  behaved 
in  the  premises,  that,  by  defendant's 
mere  carelessness  and  negligence,  the 
last  mentioned  oil  was  delivered  to  H. 
and  C,  without  the  price  being  paid, 
by  P.  or  any  person,  to  defendant,  by 
reason  whereof,  and  of  P.  having  be- 
come  bankrupt  and   unable    to  pay, 
plaintiffs  lost  the  said  oil,  and  the  price 
thereof  &c. 

Held,  by  the  Court  of  Queen's 
Bench,  after  verdict  for  plaintiffs. 

That  the  duty  was  laid  in  the  de- 
claration as  resulting  from  the  defend- 
ant's character  of  broker  :  but  that  the 
duties  of  a  broker  as  defined  by  statute 
and  common  law  did  not  include  those 
said  to  have  been  violated  by  the  de- 
fendant.   Judgment  arrested. 

Held,  by  the  Court  of  Exchequer 
Chamber,  on  error : 
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That  the  duty  resulted  from  an  ex- 
press contract  described  in  the  declar- 
ation, and  did  not  arise  simply  from 
the  defendant's  character  of  broker. 

And  that,  for  the  breach  of  such 
duty,  an  action  of  tort  lay.  Judgment 
reversed.     Boorman  v.  Brown,  5  i  1 . 

II.  Bad  plea  of  plaintiff  not  being  duly 
admitted,  922.    Pleading,  VIII.  2. 


BURGESS  LIST. 
Pages  51.  475.     Statute,  XL.  1,  2. 

BY-LAW. 

Connection  of,  with  the  business  of 
the  corporation. 

The  Scriveners  of  the  city  of  London 
were  a  company  from  time  immemo- 
rial, and  were  incorporated  by  charter, 
authorismg  them  to  make  by-laws,  and 
impose  penalties,  and  empowering  the 
master,  wardens  and  assistants  to  elect 
yearly  a  new  master  and  wardens  from 
among  the  assistants. 

The  company  made  a  by-law  that 
two  dinners  should  be  kept  yearly  in 
the  common  hall,  one  for  the  master, 
wardens,  assistants  and  other  the  free- 
men on  the  day  of  the  said  election, 
the  other  for  the  master,  wardens,  as- 
sistants and  livery  on  the  day  when  the 
Lord  Mayor  of  London  should  be  sworn 
at  Westminster:  that  two  persons  of 
-  the  elder  and  better  sort  should  be 
elected  yearly  from  among  the  assist- 
ants and  other  freemen  to  be  stewards 
for  the  provision  of  the  said  dinners  : 
that  they  should  be  allowed,  towards 
the  first  dinner,  5/.  6s.  Sd,  a-piece  from 
the  master  and  wardens,  and  3s,  4d. 
from  every  other  member  of  the  com- 
pany, and  should  themselves  pay  the 
rest  of  the  expense:  and  that,  if  any 
person  chosen  steward  should  refuse 
to  accept  the  office  and  perform  the 
duties,  he  should  forfeit  10/. 

In  an  actiort  against  a  freeman  for 
the  penalty,  the  declaration  alleging 
that  he  was  chosen  to  be  steward  for 
the  provision  of  the  dinner  on  the 
election  day,  and  had  notice,  but  would 
not  accept   or  execute  the  office  or 

{)rovide  tne  dinner:  Held,  that  the  by- 
aw  as  to  this  dinner  was  bad,  the  free* 
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CALL,  L— IV. 


CERTIORARI,  I.— V. 


men  hanng  no  business  to  do  in  the 
election,  and  not  being  obliged  to  at- 
tend it ;  no  other  business  of  the  com- 
pany bein^  done  on  the  election  day; 
and  the  ofi&ce  b&tkg  for  no  purpose  but 
that  of  giving  the  dinner.  Scriveners* 
Company  ▼.  Brooling,  95. 


CALL. 


Debt, 


I,  Debt  for,  under  statute,  845. 
If.  1. 

II.  Notice  required,though  not  expressed 
in  statute,  845.     Debt,  II.  1. 

IIL  Order  to  pay,  when  it  sufficiently 
complies    with    statute,  845.      DeU, 

n.  1. 


IV.  Form  of  declaration,   845. 
H.  1. 


Debt, 


CAPIAS. 

I.  Ad  respondendum. 

Effect  of  detainer  under,  based  upon 
adjudication  of  Insolvent  Debtors' 
Court,  188.     Habeas  Corpus^  L 

II.  Ad  satisfaciendum  :  ruling  to  return* 

1.  It  is  irr^iar  that  a  defendant 
should,  without  the  piaintifT's  au- 
thority, rule  the  shenfT  to  return  a 
ca.  sa.  which  has  not  been  executed. 
Admitted.     But 

Heldf  that  such  proceeding  is  not, 
in  itself,  a  contempt  of  process  of 
the  Court.  Daniels  v.  Gompertz^ 
322. 

2.  Discharge  by  reason  of  irregularity, 
I.     Arrestyl. 

5.  Second,  on  the  same  judgment,  1. 
Arrest,  I . 

CARRIER. 

I.  To  whom  liable  on  loss. 

The  traveller  of  ^1/.,  a  tradesman 
residing  in  London^  verbally  ordered 
goods  for  M,  of  piaintiflT,  a  manufac- 
turer at  Paisley,  No  order  was  pven 
as  to  sending  the  goods.  Plaintiff  gave 
them  to  defendant,  a  carrier,  directed 
to  M.,  to  be  taken  to  him,  and  also 
sent  an  invoice  by  |)ost  to  M,,  >»  ho  re- 
ceived it.  The  goods  having  been  lost 
by  defendant's  negligence,  and  not  de- 
livered to  M, : 

Held,  that  defendant  was  liable  to 
plaintiff*.     Coats  v.  Chaplin,  483. 


II.  A  laundress  sent  tinen,  vhicji  die 
had  washed,  to  the  owner,  by  the  car- 
rier, whom  she  paid.  Tbe  earner 
having  lost  it :  Hdd,  that  the  laondres 
was  entitled  to  sue  the  carrier  for  the 
loss.     Freemam  v.  Birek^  492  n. 

CASE. 
L  Or  debt,  845.    IMtf,  11.  1. 

II.  For  particular  torts. 

1.  For  breach  of  duty  arisii^  out  of 
contract,  511.     Broker,  1. 

2.  Against  owner  and  proprietor  omit- 
ting to  repair  and  cleanse  draias, 
449.     Drauu. 

3.  For  deceit  in  sale  of  house  by  agent, 
58.     Vendors,  L  1. 

III.  From  senionsyhow  to  be  stated,  8  la 
Poor,  XXI.  6. 

CERTAINTY'. 
L  Of  time,  406.    StaimU,  II. 

II.  In  indictment  for  misdemeanor,  ISO. 
Indictmeni,i\.  1. 

III.  In  affidavits  to  obtmn  rule  foraaian- 
damus,  599.     Oturck  Rmie,  IV. 

CERTIFICATE. 

I.  Of  judge. 

1 .  As  to  costs  where  defence  is  frivolous, 
901.     Highway,  I.  2. 

2.  For  costs  of  special  jury,  901.  High- 
way, I.  2. 

II.  Bankrupt's,  48.    Bankrupt,  IL  1. 

CERTIORARI. 

I.  To  remove  indictment  for  purpose  of 
compelling  appearance,  223.  Corpora' 
tion,  II.  1. 

II.  To  remove  order  of  justices  :  what 
documents  can  be  brought  up,  776. 
792.  800.     Poor,  XIV.  XV. 

III.  After  appeal,  776.  792.  800.  Poor, 
XIV.  XV. 

IV.  Costs  of  highway  prosecution  after 
removal  by  certiorari,  901.  Highitay, 
1.2. 

V.  WhU  objection  to  incorporation  of 
borough  is  not  available  on  certiorari 
to  remove  county  rate,  e-ll.  Statute, 
XL.  6. 


CESSER. 
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CESSER. 
As  distingimhed  from  interruption,  581. 
Pretcripiion,  I. 

CHAIRMAN. 
Signature  by,  87J.    Evidence,  XU.  3. 

CHARGEABILITY. 
Pages  400.   776.  790.     Poor,  IX.  XIV. 

CHARTER. 

W^hen  not  impeached  incidentally,  641. 
Statute,  XL.  6. 

CHURCH  RATE. 
I.  Jurisdiction. 

Stat.  55  G.  5.  c.  127.  f .  7.  entirely 
takes  away  the  jurisdiction  of  the  ec- 
clesiastical courts  over  complaints  for 
nonpayment  of  church  rate,  where  the 
amount  claimed  does  not  exceed  lo/., 
and  the  validity  of  the  rate,  or  liability 
of  the  party  charged,  is  not  disputed. 

Where  a  suit  is  commenced  in  the 
Ecclesiastical  Court  for  nonpayment  of 
rates  below  the  amount  of  10/.,  qutere, 
how  far  it  is  necessary,  in  order  to  shew 
jurisdiction,  that  the  libel  should  shew 
the  existence  of  a  dispute  as  to  the 
validity  of  the  rate,  or  liability  of  the 
party. 

SenMe,  that  on  proceedings  in  pro- 
hibitions this  would  be  deemed  a  mat- 
ter of  practice  determinable  only  by 
the  Ecclesiastical  Court.     But, 

Where  the  declaration  in  prohibi- 
tion stated  a  libel  exhibited  in  the 
Consistory  Court  for  non-payment  of 
church  rate;  that  the  party  libelled 
appeared,  and  objected  to  the  jurisdic- 
tion, and  to  the  libel,  and  to  any  pro- 
ceeding being  had  thereon,  on  the 
ground  that  the  suit  was  for  church 
rates  under  10/.,  "  the  validity  of  which 
or  any  of  them  had  not  been  disputed 
or  denied  by  the  plaintiff,"  and  did  not 
appear  by  the  libel  to  have  been  so, 
and  that  the  proceedings  ought  to  have 
been  before  justices  of  the  peace  ac- 
cording to  the  statute;  nevertheless 
the  Court  proceeded  &c. .  and  the 
plaintiff  averred  that  in  fact  no  pro- 
ceeding had  been  taken  or  complaint 
made  against  him  before  justices  for 


recovery  o^  such  rates,  nor  had  be  at 
any  time  disputed  the  validity  of  such 
rates  or  any  of  them,  or  his  liability  to 
pa^,  and  that  the  subject  matter  of  the 
suit  was  not  of  ecclesiastical  cognizance, 
and  the  rate  should  have  been  proceeded 
for  before  justices  under  the  statute: 

Held,  on  general  demurrer  to  the 
declaration,  that  it  sufficiently  shewed 
the  absence  of  a  dispute  within  sect.  7 
to  oust  the  Ecclesiastical  Court  of  ju- 
risdiction. Richards  v.  Dtfke^  256. 
II.  Monition  to  lay  rate,  589.    Po*/,IIL 

HI.  Laid  by  churchwardens  and  minority 
of  vestry. 

By  custom  in  a  parish,  church  rates 
were  made  by  the  parishioners  of  the 
whole  parish  in  vestry  assembled,  but 
were  paid  in  certain  customary  pro- 
portions by  the  several  townships  of 
which  the  parish  was  composed. 

The  Court  refused  a  mandamus  to 
compel  the  officers  of  a  township  to 
raise  the  proportion,  in  the  township, 
of  an  alleged  rate  which  had  been  made 
by  the  churchwardens  and  minority  of 
the  parishioners  in  vestry,  after  the 
majority  had  refused  the  rate  with  the 
intention,  as  was  suggested,  of  having 
no  rate  at  all. 

Although  the  vestry  meeting  was 
held  in  obedience  to  n  monition  from 
the  Consistory  Court,  whereby  the 
churchwardens  and  parishioners  were 
admonished  to  hold  the  meeting  and 
lay  a  rate.     Regina  v.  Thomas,  589. 

IV.  Custom. 

1.  Collection  in  customary  proportions, 
589.     Ante,  III. 

2.  What  must  be  shewn :  second  ap« 
plication. 

The  churchwardens  of  a  parish 
church,  having  made  a  church  rate, 
obtained  a  rule  nisi  for  a  mandamus  to 
the  officers  of  a  township  within  the 
parish  to  make  a  rate  on  the  inhabit- 
ants of  that  township,  for  rai&ing  a 
specified  portion  of  such  church  rate. 
'I  he  affidavits  shewed  a  custom  that 
the  township  and  another  should  jointly 
contribute  twice  that  portion,  but  did 
'not  »hew  how  much  of  the  amount 
wiis  contributable  by  each. 

The  Court  discharged  the  rule,  with 
costs,  considering  the  defect  substan- 
tial, and  refusing  to  mould  the  rule. 
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CONSIDERATION,  I.— IV. 


The  churchwardens  having  after- 
wards, without  reference  to  the  former 
proceedings,  obtained  a  second  rule  on 
fresh  affidarits,  shewing  that  the  two 
townships  contributed  in  equal  por- 
tions, tne  Court  discharged  the  rule 
with  costs. 

The  rule  against  making  a  second 
application  on  fresh  materials  without 
new  facts,  after  a  first  application  has 
failed,  applies  to  public  officers  as  well 
as  indiviouals.    hegina  v.  Pickiet,  599. 

V.  Summons  to  consider  rate. 

Where  a  township,  being  part  of  a 
parish,  is  called  upon  by  mandamus  to 
pay  a  definite  customary  proportion  of 
a  church  rate  laid  for  the  whole  parish, 
it  must  appear  that  the  inhabitants  of 
the  township  were  summoned  to  con- 
sider the  rate ;  for,  if  the  custom  re- 
quires such  summons,  fulfilment  of  that 
requisite  is  essential ;  and,  if  it  does 
not,  it  is  a  bad  custom.  Hegina  v. 
2>ff%,  602. 

VI.  Libel :  how  far  it  must  shew  juris- 
diction, 256.     Ante,  I. 

VII.  Prohibition  :    declaration   shewing 
absence  of  jurisdiction,  256.  A/Ue,  I. 

VIII.  Mandamus  to  raise  proportion. 

1.  When  refused,  589.  599.  602.  Ante, 
HI.  IV.  2.  V. 

2.  Second  application,  599.     Ante,  IV. 
2. 

CHURCHWARDEN. 

I.  What  they  may  do  along  with  minority 
of  vestry,  589.     Church  Rate,  III. 

II.  When  improperly  named  in  township 
documents,  776.     Poor,  XV. 


CLERK. 

I.  Signature  by. 

1.  What  is  not,  845.    Debt,  IL  1. 

2.  By  one  of  two  in  t.ie  name  of  both, 
845.    Debt,  IL  1. 

II.  To  notary,  939.     Notary. 


COAL. 
Page  278.     Mines, 


CODICIL. 

Republication  by,  177.     IViU,  II. 

COMMON. 

Right  of,  when  a  disqualifying  interest, 
507.     WUneti,  I. 

COMMUTATION. 
Pages  885.  895.     TUke^  II. 

COMPANY. 

L  Companies  of  city  of  London,  95.  Bjf^ 

law. 
II.  Public  company.   RaUwa^.    Bridget. 

COMPLAINT. 

Preliminary  to  order  of  remoral,  776. 
Poor,  XHI.  2. 

COMPENSATIOxV. 

I.  Under  acts  for  public  works.  Eaii- 
way. 

II.  For  municipal  office,  285.  550.  Sta- 
tute, XL.  4,  5. 

CONDITION. 
Guarantee,  703.     Guarantee,  I. 

COxVDUCT. 

Such  as  to  induce  plaintiff  not  to  sue 
within  period  limited  by  statute,  561. 
lAmitatiom,  111.  1. 

CONSIDERATION. 

I.  Of  vacated  annuity,  568.     Annuity. 

II.  In  the  nature  of  a  condition  prece- 
dent, 466.     Arbitration,  V. 

III.  Executed,  234.     Warranty. 

IV.  Partial  failure. 

Surrender  of  lease  in  consideration  of 
new  lease  which  turns  out  to  be 
void,  627.  Landlord  and  Tenant, 
HI.  1. 


CONSIDERATION,  V. 


V.  Pleadirt?. 
"^he  undei 
Arbitration, 


The  undertaking  of  a  known  duty,  466. 


CONSIGNOR  AND  CONSIGNEE. 
Pages  483,  492.  Carrier. 

CONSPIRACY. 

Indictment. 

An  indictment  charged  that  defend- 
ants conspired  by  false  pretences  to 
obtain,  from  persons  named,  divers 
goods  and  merchandize,  and  to  cheat 
and  defraud  them  of  the  said  mer- 
chandize ;  and,  in  pursuance  of  the 
conspiracy,  did,  by  false  pretences, 
which  were  stated,  obtain  from  them 
the  goods  and  merchandize  aforesaid, 
and  did  cheat  and  defraud  them  thereof, 
to  the  damage  of  the  persons  named. 

Held  bad,  in  arrest  of  judgment,  for 
not  stating  whose  the  goods  and  mer- 
chandize were.    Regina  v.  Parker^  298. 


CONSTRUCTION. 

I.  Of  statutes. 

1.  By  reference  to  the  preamble,  1C9. 
Lighti, 

2.  According  to  plain  words,  188. 
Habeat  Corptu,  I.     910.  Bail,  I. 

3.  According  to  substance,  744.  Rail-' 
way,  II.  1. 

4.  Affirmative  words  only,  S56.  Church 
Rate^  I.     413.  Loan  Society, 

5.  Remedy  cumulative  or  substituted, 
256.  Church  Rate,  I.  413.  Loan 
Society. 

6.  Joint  offence  or  several,  31.  Statute, 
XL.  1. 

7.  Most  strongly  against  public  com- 
pany that  obtained  the  act,  744. 
Railway,  II.  1 . 

8.  Implication  of  notice  as  a  condition 
precedent,  845.     Debt,  II.  1. 

9.  Evidence  excluded  by,  740.  Limit* 
atioM,  VI. 

II.  Of  pleadings. 

Allegations  admitted  arc  to  be  con- 
strued in  the  sense  in  which  they 
are  pleaded.  768.    Shipping,  IV. 
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III.  Documents. 

In  a  popular  sense,  when,  734.  Lien,  I. 

IV.  Particular  words  and  phrases. 

1.  "By  action  of  debt  or  on  the  case," 
845.    Debt,  U,  I, 

2.  "  If  any  overseer,"  •*  every  such 
overseer,'^'  51.    Statute,  XL.  1. 

3.  "  Beneficial,"  242.     Poor,  VI.  3. 

4.  **  By,  fronxor  under  "  do  not  include 
"  against,"  105.     Covenant,  II. 

5.  "  Judge  before  whom  the  cause  is 
tried,"  901.     Highway,  I.  2. 

6.  "  Chargeable,"  790.    Poor,  IX.  3. 

7.  "  County,"  333.     Coroner,  I. 

8.  "About  to  quit  England,**  910. 
RaU,  I. 

9.  "  Final  dividend,"  48.  Bankrupt, 
n.  I. 

10.  "  House"  "  within  fifty  yards  from" 
the  railway,  744.     Railway,  II.  1. 

11.  "Immediately  after,"  466.  Ar* 
bitration,  V. 

12.  "  Interruption,"  581.  Prescript 
iion,  I. 

13.  "  Lands  or  grounds  wherein  the 
said  bridge  is  to  be  built,"  734. 
Lien,  I. 

14.  "  Manufactory,"  166.  Railway, 
IL2. 

1 5.  '*  Signed  by  the  chairman  of  such 
respective  meeting,"  873.  Evidence, 
Xll.  5. 

16.  "  Never  was  indebted,"  259.  Pay* 
ment.  III. 

17.  "Not"  "sufficient,"  not  equiva- 
lent to,  "  inadmissible,"  740.  Limit'- 
ations,  VI. 

1 8.  "  A.  R.  of  5.,"  776.     Poor,  XV.  2. 

19.  "Owner  and  proprietor,"  449. 
Drains. 

20.  "  In  practice  "  "  as  holding  a  com- 
mission," 690.     Apothecary. 

21.  "  Court  before  whom  any  indict- 
ment shall  be  preferred!*  90 1 .  High' 
way,  I.  2. 

22.  "  Presumption,"  581.     Prescript 

/fOft,  I. 

23.  "  At  the  end  of  the  proceedings  at 
such  meeting,"  845.    Debt^  II.  1.* 

24.  "  Profitable,"  242.    Poor^  VI.  3. 
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25.   «  Public    trade,**  59.     DUireu, 

II.  1. 
S6.  RelatiTe  and  antecedent,  not  so  as 

to    make    nonsense.      Ckapwum  f. 

BreckoM,  753. 

27.  "  Said,**  194,  705.     OmaranUe. 

28.  ^  In  the  same  manner  as  he  wonld 
have  been  subject  and  liable  thereto 
if  this  act  had  not  passed,"  188. 
JiubeoM  CorpuM,  I. 

39.  Distinction  betweeA  "thereupon** 
and  •*  thereby,"  79.     Bamkmpt,  I. 

50.  *  For  or  in  respect  of  any  tithes,** 
and  **  all  complaints  touching  the 
same,'*  658.     TUhe,  1. 

51.  "Treasurer  for  the  time  being,* 
•115.    Loam  Society. 

CONTEMPT. 

I.  Of  process  of  court,  522.      C^nas, 
II.  1. 

II.  In  nonpayment  of  costs  under  side- 
bar rule,  901.    m^way^  L  2. 

CONTRACT. 

I.  Implication. 

1.  Inferred  from  facts  and  conduct, 
845.    Debt,  II.  1. 

2.  Implication  from  subjca-mattcr, 
754.     Lien,  I. 

5.  What  promise  implied  on  sale  with- 
out warranty,  254.     Warranty,, 

II.  Construction. 

1.  Construction  in  a  popular  sense, 
754.     Lien,  I. 

2.  Promise  co-extensive  with  consider- 
ation, 2.>4.     Warranty, 

5.  Joint  or  several,  466.    ArbUratum^ 
V. 
UK  How  affected  by  statute. 

1.  Intention  not  to  complete  within  a 
year,  when  it  does  not  bring  the  con- 
tract within  statute  of  frauds,  845. 
Z><^,II.  1. 

S.  Contemplation  of  bankruptcy,  754. 
Lint,  I. 
IV.  In  fuirticular  instances. 

1.  To  execute  public  works :  clauses 
for  lien  an  J  ii:ier,  given  as  security 
for  due  completion,  754.     lAen^  I. ' 

2.  Actual,  to  support  action  for  fees  by 
ph^-sician  or  counsel,  928.  Physician. 
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5.  Power  of  distresa  lor  interest  grren 
by,  725.    Distress,  V. 

V.  Pleading. 

1.  Express   promise   when    intended, 
466.     Arbiiratkm^  V. 

2.  Omission  of  power  of  revocatioo, 
194.     Guaramiee.  II. 

5.  Case  for  breach  of  resulting  dutv, 

511.     Broker^l. 
4,  Debt  on  a  contract  to  lend,  734. 

Lien^  I. 

CONA^NIENCE. 
Public,  528,  545.     RaUtcay,  L 

CONVERSION. 
Trover.     Husband  and  irife. 

CORONER. 

I.  Inquisition  :  place  of  stroke. 

Bv  inquisiuon  taken  by  the  coroner 
of  the  borough  of  R,,  on  the  oath  of 
jurors  of  i?.,  in  /{.,  upon  a  body  lyiqg 
dead  in  the  borough  of  i?.,  it  appeared 
that  the  death  was  caused  accidentally 
by  the  deceased  falling,  in  the  county 
of  B,y  from  a  carriage,  and  that  he 
died  in  R.;  and  the  jun*  found  the 
death  to  have  happened  acddentaUy, 
and  laid  n  deodand  on  the  carriage. 

This  Court,  before  stat.  6  &  7  I  rf. 
c  12.,  quashed  the  inquisition,  on  the 
ground  that  the  coroner  of  R.  bad  no 
jurisdiction  to  inquire,  in  the  case  of 
death  occasioned  by  an  accident  hap- 
pening out  of  R.  Regima  v.  Great 
Western  Railway  Company,  555. 

II.  What  species  of  death  gives  him  juri>- 
diction.  Regina  v.  Great  Western 
Railway  Company,  540. 

CORPORATION. 

I.  By-Iuws.     By4aw. 

II.  How  affected  as  a  party. 
1.  Indictment  against. 

A  corporation  aggregate  may  be  in- 
dicted by  their  corporate  name,  for 
disobedience  to  an  order  of  justices 
requiring  such  coq)oration  to  execute 
works  punuant  to  a  statute.    And,  tf 
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such  indictment  be  preferred  at  assizes 
or  sessions,  where  parties  cannot  ap- 
pear by  attorney,  the  proper  course  is 
to  remove  it  into  this  Court  by  cer- 
tiorari, and  compel  appearance  by  dis- 
tress infinite. 

On  motion  to  quash  such  indict- 
ment, as  not  maintainable  against  a 
corporation,  the  Court  refused  to 
quash,  but  directed  them  to  demur, 
reserving  leave  to  them,  if  judgment 
should  be  given  against  them  on  the 
demurrer,  to  plead  over.  Regjna  v. 
Birmingham  and  Gloucester  Railway, 
223. 

2.  Cannot  appear  at  sessions  or  assizes, 
223.     Anii,  1. 

3.  Appearance  by,  how  compelled,  223. 
AntSy  1. 

4.  For  what  offence  indictable,  223. 
Ante^  1 . 

COSTS. 

I.  Of  several  issues. 

On  return  to  mandamus,  577.  Man- 
damus, IX.  1. 

II.  Where  defence  of  highway  indict- 
ment is  frivolous,  901.     Highway,  I.  2. 

IIL  Of  special  jury,  on  trial  of  indict- 
ment, 901.     Highway,  I.  2. 

IV.  On  orders. 

1.  On  abandonment  of  order,  how 
secured,  357.  591.  Poor,  XVII.  3. 
XXI.  3. 

2.  Whether  they  can  be  tendered. 
Regina  v.  Charlbury  and  WalcoU, 
582. 

V.  In  particular  proceedings. 
Mandamus,  577.     Mandamus,  IX.   I. 

599.     Church  rate,  IV.  2. 

VI.  Attachment   for   nonpayment,  901. 

Highway,  I.  2. 
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COUNCILLOR. 
Statute,  XL.  2. 


COUNSEL. 

Action    for    fees.      Egan   v.  Kensington 
Union  Guardians y  935  n. 

COUNTERPART. 
When  admissible,  622.     Evidence,  XIII. 


COURT  OF  REVIEW. 

Whether  it  has  power  to  annul  fiats,  79. 
Bankrupt,  I. 


COVENANT. 

I.  Generally. 

Implied,  excluded    by    express,    105, 
Post,  II. 

II.  For  quiet  enjoyment. 

Covenant  by  lessor  with  lessee  for 
quiet  ei\joyment  without  let  &c.,  by 
tne  lessor  or  any  other  person  law- 
fully claiming  or  to  claim  ny,  from  or 
under  him. 

Entry  on  lessee,  and  seizure  of 
poods  on  the  premises  by  collector  of 
land-tax,  for  arrears  due  from  lessor 
before  the  demise. 

Held  no  breach.  Stanley  v.  Hayes, 
105. 


CRIMINAL  CHARGE. 
What  is,  825.     Habeas  Corpus,  II. 

CROWN. 
Pages  14.  Poor,  VI.  1.*  966.  984.  Sewers, 


CUSTODY. 

Discharge  from  illegal :  privilege  redc- 
undo,  825.     Habeas  Corpus,  II. 


CUSTOM. 

I.  Destruction  of,by  statute,  109.  Lights* 

II.  Plea  of  local,  whether  it  can  be  sup- 
ported by  proof  of  general  custom,  120. 
Insurance, 

III.  Bad  as  inconsistent  with  rules  of  com- 
mon law,  602.     Church  reUe,  V. 

IV.  Apportionment  of  church  rate,  599. 
Church  rate,  IV.  2. 

V.  Enforcement  of,  "by  mandamus,  599. 
602.     Church  rate,  IV.  2.  V. 

CUSTOM  OF  LONDON. 
Page  109.     Lights. 
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DAMAGES. 

I.  Me4sure,  in  trespass  for  digging  coals, 
278.  MincM,  I.  See  also  Wood  v. 
Morewodf  440  n. 

II.  Interest :  effect  of  not  pleading  pay- 
ment  of  principal,  2.     Payment,  II. 

III.  Award  bad  for  not  giving,  878.  i4r- 
bUratum,  II.  1. 

DATE. 

Omission  of,  in  examination,  378.  388. 
Poor,  XXI.  2.  XXII.  4. 

DE  INJURIA. 

I.  When  insufficient,  as  contrasted  with 
"  a  new  assignment,  734.    Lien,  I. 

II.  Evidence  of  disqualification  when  not 
admissible  under,  768.     Shipping,  IV. 

III.  Admissions  in,  in  what  sense  to  be 
taken,  768.    Shipping,  IV. 

DEBT. 

I.  Mutuality  :  joint  debt  sued  for  as 
several,  822.     Sel-of,  I. 

H.  Under  statutes. 

1.  Form  of  action  :  notice:  order  to 
pay :  declaration  :  signature  :  min- 
utes :  oath  of  trustees. 
An  act  for  building  a  bridge  (11  G.  4. 
and  1  W.  4.  c.  Ixix.,  local  and  personal, 
public)  created  trustees,  and  provided 
that  parties  who  agreed  to  give  or  lend 
money  in  aid  of  the  trust  should  pay 
it  to  the  treasurer  of  the  trustees  at 
such  times  and  in  such  proportions  as 
the  trustees  should  order;  and  that, 
on  neglect  or  refusal  to  pay,  the  trus- 
tees might  sue  for  and  recover  the 
same,  in  the  name  of  their  treasurer, 
by  action  of  debt  or  on  the  case. 
Held, 

(1.)  That  debt  or  case  might  be 
brought,  at  the  option  of  the  trustees, 
on  an  agreement  "either  to  give  or  to 
lend. 

(2.)  That  no  party  could  be  sued  for  j 
nonpayment  of  a  call  till  he  had  re-  | 
ceived  due  notice  thereof,  though  the  | 
statute  did  not  expressly  require  no-  ' 
lice.  I 
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(3.}  That  an  order  bj  the  trustees  to 
pay  the  money  at  a  given  banker's,  to 
the  account  of  Af.  treasmrer  to  tie 
t'rutteety  was  a  good  call. 

The  act  provided  that,  where  any 
notice  was  to  be  given  by  the  trustees, 
such  notice  should  be  in  writing  or  ia 
print,  signed  by  three  or  more  of  the 
trustees,  or  their  clerk  or  clerks  for 
the  time  being  by  their  order.    Held, 

(4.)  That  it  was  sufficient  for  the  de^ 
claration  to  state  that  the  calls  were 
made  by  order  of  the  trustees,  and 
that  the  defendant  had  dae  notice  of 
the  calls,  to  wit,  bv  notice  in  writing, 
signed  by  the  clerks  of  the  trustees; 
and  ihat  it  was  no  objection,  at  least 
after  verdict,  that  the  notice  was  not 
alleged  to  have  been  given  by  order  of 
the  trustees. 

(5.)  That  a  notice  ngned  with  the 
names  of  the  clerks  to  the  trustees, 
but  signed  in  fact  not  by  such  clerks, 
but  by  a  clerk  employed  by  them,  was 
insufficient ;  and  that,  where  this  ap- 
peared to  be  the  only  notice,  the  ob- 
jection was  not  cured  by  an  express 
promise  to  pay.    But 

C6.)  That  a  jury  might  infer  a  good 
notice,  ordered  by  the  trustees  and 
duly  signed,  from  the  fisct  of  an  ex- 
press promise  to  pay,  though  it  ap- 
peared in  evidence  that  a  iMid  notice 
liad  been  sent  to  the  defendant ;  if  it 
did  not  appear  by  direct  evidence  tb^t 
this  was  the  only  notice  sent. 

(7.)  Sembie,  per  Coleridge  J.,  that  a 
signature  by  one  of  the  two  joint  clerks 
to  the  trustees,  in  the  name  of  two, 
was  sufficient. 

(8.)  That  an  agreement  to  lend  35/. 
might  be  inferred  from  a  written  me- 
morandum, signed  by  defendant,  re- 
cognising an  agreement  to  subscribe 
some  money,  coupled  with  an  express 
promise  to  pay  calls  corresponding  with 
a  loan  of  25/.,  and  actual  payment,  on 
a  previous  occasion,  of  a  sum  corre^ 
sponding  to  a  call,  defendant  at  the 
same  time  taking  a  receipt  expressed 
to  be  for  a  call  on  a  loan  of  iSL  And 
that  such  evidence  was  not  invalidated 
by  sect.  4  of  stat.  29  C  2.  c.  4.,  though 
a  prospectus  had  been  issued  by  the 
trustees  before  the  agreement,  shewing 
that  the  whole  sum  would  not  be 
called  for  within  a  year,  and  though 
in  fact  it  was  not  so  called  for. 
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The  act  provided  that  the  trustees 
should  keep  a  book,  and  proper  en- 
tries be  made  therein  of  the  names 
of  the  trustees  who  should  attend  the 
meetings,  and  of  all  orders  and  pro- 
ceedines  made  or  taken  relative  to  the 
execution  of  the  act;  and  that  the 
chairman  of  every  meeting  of  the  trus' 
tees  should  subscribe  his  name  at  the  end 
of  the  proceedings  of  the  said  trustees 
at  such  meeting;  and  all  such  books 
should  be  admitted  as  evidence  in  all 
courts  and  upon  all  occasions  whatso- 
ever. In  practice,  the  clerk  of  the 
trustees  made  up  the.  entry  of  the 
proceedings  in  the  book  after  the  close 
of  a  meeting,  and  the  chairman  of  that 
meeting  used  to  sign  the  entry  of  the 
proceedings  at  some  subsequent  time. 
Held, 

(9.)  That  the  book  in  which  the 
proceedings  were  so  entered  and  signed 
was  good  evidence  within  the  above 
provision. 

(10.)  But  that  the  statute  did  not 
make  such  book  the  only  evidence  of 
the  proceedings;  and  therefore  an 
order  of  trustees  to  give  notice  of  calls 
might  be  inferred,  as  above  (pi.  6,\ 
though  not  entered  in  the  book,  from 
the  defendant's  promise. 

The  statute  required  a  pecuniary 
qualification  in  the  trustees,  and  im- 
posed a  disqualification  in  case  of  being 
interested  in  contracts,  or  a  licensed 
victualler,  &c.,  and  inflicted  a  nenalty 
for  acting  without  being  qualified,  or 
without  taking  the  oath  after  men- 
tioned, or  if  interested.  &c.:  but  it 
provided  that  all  acts  of  persons  acting 
as  trustees,  though  not  qualified,  or 
being  disqualified,  previous  to  their 
being  convicted  of  tne  ofTence,  should 
be  valid.  It  then  enacted  that  no  per- 
son should  be  capable  of  acting  as 
trustee  (except  in  administering  the 
oath),  until  he  should  have  taken  and 
subscribed  an  oath  set  out  in  the  sta- 
tute, which  oath  it  should  be  lawful 
for  any  trustee  to  administer :  and  the 
oath  so  taken  and  subscribed  by  each 
trustee  should  be  entered  in  the  book 
of  proceedings.     Held, 

(11.)  That  the  acts  of  trustees  who 
had  not  been  sworn  were  not  valid. 

At  the  beginning  of  the  book  of 
proceedings  the  statutory  form  of  oath 
was  copied  out,  with  blanks  for  the 


names;  and  beneath  this  were  the 
signatures  of  the  several  trustees,  with- 
out date  or  other  memorandum.  In 
the  subsequent  minutes  of  proceedings 
at  the  several  meetings  were  entries 
stating  that  the  several  trustees,  whose 
names  were  subscribed  to  the  oath, 
had  been  sworn  at  such  meetings. 
Held, 

(12.)  That  this  was  sufficient  evi- 
dence of  the  trustees  having  been  duly 
sworn.     Aiiles  v.  Bought  845. 

2.  For  treble  Value,  658.     TUhe^  I. 

III.  Pleading. 

Replication  to  plea  of  set-off  so  as  to 
let  in  proof  of  payment,  239.  Pay- 
mentf  III. 

IV.  Acknowledgment    of,    after    action 
brought,  574.     Limitations,  IV.  1. 

DECEIT. 
By  agent,  58,  68.     Vendors,  I. 

DECLARATION. 

I.  Forms. 

1.  Commencement  and  conclusion  in 
debt  for  penalties  under  municipal 
corporations  act^  3 1 .  Statute,  XLI.  1 . 

2.  By  public  officer :  commencement 
by  secretary  to  Chelsea  Hospital. 
Neave  v.  Weather,  984. 

II.  Statement  of  statutory  notice  in,  845. 
Debt,  IL  1. 

III.  Inference  of  duty  from  allegations, 
511.     Broker,!, 

DEDUCTION. 

I.  From  rateable  value,  242.  Poor,  VL  3. 

II.  From  compensation,   285.      Statute, 
XL.  4. 

DEED. 

I.  Counterpart,  622.    Evidence,  XIII. 

II.  Obliterated  stamp,  687.     Stamp, 

III.  Recital:  how  far  it  controls  opera- 
tive words,  693.     Arbitration,  I. 

IV.  Estoppel  by,  723.     J}istress,\.  757. 
Turnpike,  I. 

DELAY. 

In  taking  advantage  of  irregularity,  425. 
Fierifacias. 
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DEMAND. 


I.  Qualified,  699.     Trover,  I.  3. 

II.  ParOculari  of  demand. 


DEMURRER. 

I.  With  leave  to  plead  over,  223.    Cor^ 
poratkm^  II.  1. 

II.  Admistton  by,  882.    Setoff,  I. 

DEODAND. 
Jurisdiction,  533.     Coroner,  I. 

DESERTION. 
Page  825.     Habeas  Corpus,  II. 

DETAINER. 

I.  Under     adjudication    of     Insolvent 
Debtors' Court,  188.  Habeas  Corpus,  L 

II.  Whilst  other  business  is  going  on,  997. 
Justice,  IL  3. 

DETERMINATION. 

I.  Of  guarantee,  194.     Guarantee,  II. 

II.  Of  appeal.     Poor,  XXV. 

DEVISE. 

I.  What  passes  by  a  residuary  clause. 
Testator  devised  premises  to  his  wife 
in  trust  for  his  mother  during  the  mo- 
ther's life :  and,  after  her  decease,  to  the 
wife  durinir  her  life  :  and,  if  his  wife's 
mother  5.  P.  should  survive  the  two  for- 
mer devisees,  then  he  gave  the  interest 
and  produce  of  his  estate  to  S.F,  during 
her  life :  and  after  her  decease  to  be 
distributed  as  was  after-mentioned. 
And,  as  to  all  the  residue  of  his  estate 
nnd  effects  which  he  should  die  pos- 
sessed of  &c.,  he  devised  the  same  to 
his  wife  for  her  life,  or  so  long  as  she 
continued  unmarried;  and,  after  her 
decease  or  marriage,  then  to  the  said 
6\  P, ;  but,  if  S.  P.  should  be  then 
dead,  he  willed  that  the  whole  should 
be  sold,  and  the  money  divided  among 
his  brother's  and  sister's  children,  share 
tmd  share  alike.  And,  as  to  all  the 
rc^iiduc  of  his  estate  and  effects  what- 
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soever  or  wheresoever,  he  gave  and 
bequeathed  the  same  to  hk  wife,  ap- 
pointing her  his  residuary  legatee  and 
sole  executrix.  The  wife  survived 
both  the  testator's  mother  and  S.  P. 

Held,  that  the  residuary  clauses  and 
words  immediately  preceding  did  not 
vest  any  estate  in  the  wife,  either  for 
her  own  benefit  or  in  trust.  ABum  v. 
Fryer,  442. 

II.  Estate  by  implication,  442. '  Juii,L 

III.  Power  of  sale:  who  shall  exercise. 
J/lum  V.  Fryer,  446. 

DISPUTE. 

When  essential  to  jurisdiction,  existence 
of  how  shown,  256.     Ckurck  Bate,  I. 


DISTANCE. 

House  within  fifty  feet,  744.     RtaUtwf, 
II.  I. 


DISTRESS. 

I.  Power. 

1.  What  interest  in  grantor  of  power 
sufficient,  723.    Post,  V. 

2.  Estoppel  of  grantor  of  power,  723. 
Post,  V. 

IL  For  rent :  exemption  from. 
1.  Trade  materials. 

Materials  in  the  house  of  a  manu- 
facturer, for  the  purpose  of  his  trade, 
are  not  distrainable  by  his  landlord  for 
rent.  And,  where,  in  trover  for  silk, 
the  defendant  justified  taking  it  on  the 
premises  of  C.  as  a  distress  for  rent  due 
from  C,  and  the  plaintiff  replied  that, 
before  and  at  the  time  &c.,  he  carried 
on  the  business  of  a  silk  manufacturer, 
and  C  carried  on  the  business  of  a  silk 
weaver  on  the  said  premises,  and  that 
plaintiff  shortly  before,  &c.  "  did,  in 
the  way  of  his  said  trade  and  bmsinns 
employ  the  said  C.  ta  the  way  of  kit 
said  business  and  calling  as  his  workmon 
for  certain  wages  in  that  behalf,  to 
weave  and  manufacture  into  velvet" 
on  the  buid  premises  "certain  silk  of 
the  plaintiff/'  which  silk  (the  subject  of 
the  action),  being  on  the  premises 
for  that  purpose,  was  wrongfully  dis- 
trained : 

Held,  on  general  demiurrer,  thut  the 
silk  wa;>  sufficiently  shewn  to  have  been 
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on  C.'8  premises  for  the  purpose  of  C.'s 
trade,  and  therefore  exempt  from  dis- 
tress :  and  that  the  words  ^*  as  his 
workman,  for  certain  wages,"  taken 
with  the  context,  did  not  impl^  that 
C.  had  the  siJk  only  as  the  plaintiff's 
senrant,  and  for  the  purposes  of  plain- 
tiff's trade. 

Qiutre,  whether  it  be  necessary  to 
the  exemption  of  goods  held  for  the 
purposes  of  trade,  that  the  trade  be 
"  public  ?  "  and,  if  so,  what  constitutes 
a  •*  public  trade? "  Gibson  v.  Ireson,39. 
2.  Fixtures:  trover. 

If  a  landlord,  under  a  distress  for 
rent  arrere,  sever  fixtures  from  the 
freehold  and  dispose  of  them,  he  is 
liable  in  trover,  and  the  articles  may 
l>e  described  in  the  declaration  as  goocls 
and  chattels :  and  the  plaintiff  does  not 
thereby  waive  his  right  of  maintaining 
that  the  distress  is  illegal  because  fix- 
tures cannot  be  distrained  for  rent  ar- 
rere.   Daltony,  1Vhittem,96l. 

III.  For  land  tax,  on  goods  of  tenant: 
of  what  covenant  not  a  breach,  105. 
Covenant,  II. 

IV.  For  sewers'  rate:  warrant  for  too 
much  :  trespass,  984.     Setoers,  I.  2. 

V.  For  interest,  under  a  special  contract. 

S  f  the  owner  of  land,  agreed  with 
C,  for  the  sale  of  it  to  him ;  and,  C, 
not  paying  the  purchase  money,  and 
being  also  indebted  to  B,  in  a  further 
sum,  B,,  by  indenture  to  which  B,  and 
C  were  parties,  settled  the  land  to  the 
use  of  himself  in  fee,  with  proviso  that 
if  C.  should  pay  B.  the  debt,  with  in- 
terest, on  a  day  named,  B.  should  con- 
vey to  C  in  fee  :  C.  covenanted  to  pay 
the  principal  and  interest  on  the  day, 
and  that,  if  default  were  made  therein, 
B,  might  enter ;  but  it  was  agreed  that, 
till  default  made,  C.  should  hold  and 
enjoy  the  land :  and  C.  covenanted  that, 
ns  often  as  it  should  happen  that  the 
interest  was  in  arrear,  it  should  be 
lawful  for  B.  to  enter  and  distrain  ?or 
the  arrear^nd  dispose  of  the  distress 
ns  landlord's  may  do  in  respect  of  dis- 
tress for  arrears  of  rent  on  leases  for 
years. 

C.  having  entered  into  possession,  B. 
distrained  for  interest  accruing  after 
the  day  named  for  payment  of  the 
principal.  B,  replevied ;  and  C.  avowed, 
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under  the  indenture,  the  taking,  as  for 
and  in  the  name  of  a  distress. 

Held  that  C\,  whether  he  had  or  had 
not  the  legal  estate,  might  create  the 
power  of  distress,  and  that  the  avowry 
was  good  on  general  demurrer,  even 
supposing  it  to  set  up  only  a  leave  and 
licence.    Chapman  v.  Beecham^  725. 

VI.  For  too  much :  trespass,  984.  Sewersy 
I.  2. 

VII.  Power  of,  when  equivalent  to  leave 
and  licence,  723.    Ant^,  V. 

VIII.  Infinite  :  a  means  of  compelling  ap- 
pearance by  corporation,  285.      Cor* 

■  poration^  II.  1 . 

DIVIDEND. 
Final,  48.     Bankrupt,  II.  1. 

DOCUMENTS. 
Documentary  evidence.    Evidence, 

DRAINS. 

Liability  to  repair  and  cleanse. 

The  cleansing  and  repairing  of  drains 
and  sewers  is  prima  facie  the  duty  of 
him  who  occupies  the  premises,  and 
does  not  devolve  upon  the  owner, 
merely  as  such. 

Therefore  a  declaration  in  case  for 
omitting  to  cleanse  and  repair  drains 
and  sewers,  whereby  the  plaintiff's 
adjacent  premises  suffered  damage,  is 
bad  on  general  demurrer  if  it  charge 
the  defendant  as  the  *'  owner  and  pro- 
prietor** of  such  drains  and  sewers, 
unless  it  also  allege  some  ground  of 
liability. 

The  words  *'  owner  and  proprietor  '* 
do  not  necessarily  import  that  the 
party  is  occupier.  Bussetl  v,  S/ienton, 
449. 

DUPLICITY. 
In  pleading,  89.     Pleading,  W I,  I,     459. 


radiHB, 


BdU,  IlL  822.  Set'off, 

DUTY. 

I.  Collected  from  allegiitions  in   decla- 
ration, 511.  Broker,  \» 

II.  Resultingfrom  contract,  51 1 .   Broker, 
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EASEMENT. 


ESTOPPEL,  I.  1—5.  IL  ni. 


EASEMENT. 

Twenty  years'  enjoyment  of  lights,  109. 
LigkU. 


EAST  INDIES. 

I.  Desertion,  8S5.     Habeas  Corjnu^  IL 

II.  Misdemeanor  in  demanding  giftt,B95. 
Habeas  Corpus,  II. 

ECCLESIASTICAL  COURT. 

I.  Jurisdiction  :    when   taken   away   in 
church  rate  cases,  256.    Ckurdk  rate,  I. 

II.  Libel :  as  to  shewing  jurisdiction  in, 
S56.     Church  rate,  I. 

III.  Monition:    to  hold    meeting    and 
lay  rate,  589.     Church  rate.  III. 

IV.  Practice:  what  quesdons  decided  by , 
256.     Church  rate,  I. 

V.  Prohibition,  S56.     Church  raU,  I. 


EJECTMENT. 

I.  By  second  mortcagee  of  tolls  and  toll- 
houses, 757.     Turnpike,  I. 

II.  Trust  under  general  turnpike  act 
for  other  mortgagees,  757.  Turnpike, 
I. 

III.  Estoppel  of  mortgagor  from  setting 
up  fact  of  earlier  mortgage,  757. 
Turnpike,  I. 


ELECTION. 

I.  To  retain  one  of  two  pleas,  when  both 
ought  to  have  been  allowed,  603. 
Landlord  and  Tenant,  I.  1. 

II.  Of  board  of  guardians,  675.  Poor, 
IL  2. 

III.  Of  town  councillors,  143.  Statute, 
XL.  3. 


EMBEZZLEMENT. 
Of  naval  stores,  406.     Statute,  II. 


ENTRY. 

I.  In  books  of  public  company  when 
evidence  by  statute,  845.  Dtbi,  II.  I. 
873.  Evidtfiee,  XII.  5. 

II.  Right  of,  669.  Pieadmg,  X. 


ENJOYMENT. 
Af  of  right,  581.     PreMcriptkm,  I. 

ERROR. 

I.  To  reverse  erroneous  judgment  at 
sessions,  206.     Statute,  11. 

IL  On  award  of  peremptory  mandamus, 
528.   Railway,  I.  1. 

ESTATE. 
L  Legal. 

1.  Where  there  are  several  mortgages 
of  toll  and  toll-houses,  757.  Tun- 
pike.l. 

2.  Estoppel  of  mortgagor  from  de- 
feating, 757.     Turnpike,  I. 

II.  By  implication,  442.     Devise,  I. 

III.  By  residuary  clause,  442.     Devise,  I. 

ESTOPPEL. 

I.  What  parties  affected. 

1.  Of  distrainor  from  denying  that 
articles  seized  by  him  are  goods  and 
chattels,  96 1 .    Distress,  II.  2. 

2.  Of  party  from  taking  advantage  of 
his  own  wrong,  96 1 .     Distreu,  11. 2. 

3.  Of  public  trustees  from  contending 
that  their  act  was  beyond  their 
powers,  757.  Turnpike,  I. 

4.  Grantor  of  power  of  distress,  how 
far  estopped  from  denying  his  estate 
in  the  lands,  725.    Distress,  V. 

5.  Of  mortgagor  from  defeating  legal 
estate  by  shewing  ea||ier  mortgi^ 
757.     Turnpike^, 

II.  Though  the  estoppel  does  not  appear 
by  the  record.  Doe  dem,  Lecy  ?. 
Home,  763. 

III.  By  appealing  and  not  raising  objec- 
tion, 800.  Poor,  XIV.  1 1, 


EVIDENCE. 

I.  Decision  at  Nisi  Prius,  when  it  may  be 
reviewed,  609.     Post,  X. 

II.  Onus  of  proof. 

1.  That  deed  otherwise  regular  has  not 
been  duly  stamped,  687.     Stantp. 

S.  On  physician  suing  for  his  fees  to 
prove  an  actual  contract,  938.  Pht^ 
Mtcian. 

3.  That  judgment  signed  on  warrant 
of  attorney  was  irregular,  948.  War- 
rant of  Attorney, 

4.  Of  producing  bill  sued  upon,  956. 
Bi/U,  VII.  4. 

HI.  Proof  larger  than  allegation  of  cus- 
tom, 120.     Insurance, 

IV.  Exclusion  by  statute. 

Enactment  that  "  no  acknowledgment 
by  words  only  shall  be  deemed  suf- 
ficient evidence"  does  not  render 
such  an  acknowledgment  inadmissi- 
ble in  corroboration  of  other  evi- 
dence, 743.     Limitations,  VI. 

V.  With  reference  to  the  pleadings. 

1 .  In  reduction  of  damages,  2.  Pay- 
ment, II. 

2.  Truth  of  libel,  under  the  General 
Issue.     Fountain  v.  Boodle,  9. 

3.  Exclusion  of  answer  not  replied, 
768.     Shipping,  IV. 

4.  Accident,  919.     Trespass^  II. 

VI.  Of  particular  facts. 

1.  Falsehood  as  evidence  of  malice,  5. 
Malice. 

2.  Truth,  to  rebut  prima  facie  case  of 
malice.     See  Fountain  v.  Boodle,  9. 

5.  Knowledge,  by  shewing  usage  of 
trade,  120.     Insurance. 

4.  Tenancy,  by  occupation  after  notice 
of  assignment  of  reversion,  603. 
Landlord  and  Tenant,  I.  1. 

5.  Lessor's  seisin,  by  lessee's  counter- 
part, 622.     Post,  XIII. 

6.  Practising  as  army  surgeon,  690. 
Apothecary. 

7.  Contract  to  lend,  by  payment  of 
calls,  845.    De6ty\l.  1. 
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8.  Of  trustees  being  duly  sworn,  845. 
Debt,  II.  1. 

VII.  Documentary  :  when  not  necessary. 

1.  To  prove  **  practice,"  "as  holding  a 
commission,*'  690.    Apothecary. 

2.  Books  of  company  made  by  statute 
evidence  of  proceedings  do  not 
thereby  become  the  only  evidence, 
845.     Debt,  il.  I. 

VIII.  Inspection    of  documents:     pro- 
ceedings of  commissioners  of  sewers. 

The  commissioners  of  sewers  (under 
stats.  23  H.  8.  c.  5.  and  2W.^M.  sess.  2. 
c.  s.)  made  a  rate  upon  a  level  formed 
by  uniting  two  levels,  S.  and  iV.,  which 
had  formerly  been  distinct.  Certain 
rate-payers  of  N.,  objected  on  the 
ground  that  the  level  of  N.  would  be 
rated  more  highly ;  and  gave  the  com- 
missioners notice  that  they  intended  to 
remove  the  proceedings  by  certiorari. 
For  this  purpose,  they  applied  to  the 
commissioners  for  inspection  of  their 

f)roceedings.  The  commissioners  al- 
owed  inspection  of  all  proceedings 
relating  to  the  union  of  the  levels  and 
to  the  rate  in  question,  but  not  of  any 
further  documents. 

The  Court  refused  to  order  the 
commissioners,  by  mandamus,  to  pro- 
duce *'all  commissions,  plans,  rates, 
presentments,  decrees,  accounts,  books, 
proceedings  and  minutes  of  proceed- 
ings, relating  to  the  district"  com- 
prising the  two  levels,  for  inspection 
by  the  said  rate-payers.  Though  the 
commissioners  had  given  the  rate-payers 
notice  of  their  intention  to  enforce  the 
rate.  Regina  v.  Tower  Hamlets,  Com" 
missioners  of  Sewers^  670. 

IX.  Notice  to  produce. 

1.  When  necessary  :  where  defendant 
has  to  identify  the  document  on 
which  plaintiff  sues,  956.  Bills, 
VII.  4. 

2.  When  dispensed  with  :  —  by  Court 
looking  at  copy  filed  according  to  its 
own  rule  of  practice,  357.  Poor. 
XVII.  3. 

X.  Production  of  documents. 
What  a  witness  is  compellable  to 

produce. 

On  trial  of  ejectment  against  a  lessee 
by  a  party  claiming  the  reversion,  the 


1034  EVIDENCE.  X!.  XII.  1—5.  XIII. 
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plaintiff^  to  proye  seisin  in  G^  a  late  te- 
nant for  life,  called  the  executor  of  G^ 
and  requir^  him  to  produce  a  book 
containing  an  entry,  forty  years  old,  of  a 
receipt  ofrent  for  the  land  in  question 
by  G.'s  steward.  It  was  admitted,  on 
the  part  of  the  plaintiff,  that  the  exe- 
cutor (who  also  was  a  legatee  of  laree 
personal  property  under  the  will  of  the 
tenant  for  lite)  would  be  liable  oyer  to 
the  defendant  if  the  plaintiff  obtiuned 
ayerdict,  under  a  coyenant  for  title 
by  G. ;  and  that  the  action  was  sub- 
stantially defended  by  the  executor. 

Held,  that  the  executor  was  bound 
to  produce  the  book. 

When  a  judge  at  Nisi  Prius  has  com- 
pelled the  production  of  eyidence  by  a 
witness  who  objects,  ^aere  whether 
the  decision  can  be  reyiewed  in  Banc  ? 
Doe  dem.  Earl  of  Egremont  y.  Daie^ 
609. 

XI.  Documentary:  Stamps.    Siamp, 

XII.  Documentary :    books    made  eyi- 
dence by  statute. 

1 .  Compliance  with  statute  as  to  sig- 
nature of  minutes,  845.  Debl^  II. 
1. 

S.  Not  necessarily  the  only  eyidence, 
845.     Debt,  II.  1. 

J.  Signature,   at    what    nieetbg,    by 

whom,  and  how. 

By  statute  (6  &  7  W.  4.  c.  Ixxix.)  in- 
corporating a  railway  company,  it  was 
enacted  that  the  proceedings  of  all 
meetings  of  the  company  should  be  en- 
tered in  a  book,  and  "  signed  by  the 
chairman  of  such  respective  meetings:*' 
and  that  the  proceedings,  so  entered 
and  signed,  should  be  deemed  originals 
nnd  aUowed  to  be  read  in  evidence, 
&c. 

Held,  that  the  chairman  who  pre- 
sided when  the  proceedings  took  place 
might  sign  such  entry  at  the  next 
meeting. 

Resolutions  of  a  meeting  on  August 
18th,  being  entered  in  the  book,  were 
subscribed  at  the  next  meeting  as  fol- 
lows: "  Confirmed,  24  th  August,  1856. 
W,  (?."  W.  G.  was  chairman  of  both 
meetings.  Held,  a  good  signature  of 
the  proceedings  of  August  18th.  West 
London  Rai/way  Company  v.  Bernard,  I 
873.  I 


XIII.  Effect  of  documents  prodoced 
firom  right  custody. 

Counterpart  of  lease. 

In  ejectment,  to  proye  that  the  land 
in  question  was  part  of  the  estate  of 
the  lessor's  ancestor,  a  couoterpart  of 
a  lease  purporting  to  demise  that  land, 
was  produced  from  the  ancestor's  mo- 
niment  room:  it  was  dated  in  the 
ancestor's  lifetime^  and  appeared  to  he 
executed  by  the  person  named  as 
lessee,  but  by  no  one  else.  The  lease 
itself  was  not  produced,  nor  any  ex- 
cuse shewn  for  the  non-production. 
No  privity  appeared  between  the  lessee 
and  the  defendant  in  the  ejectmenL 

Held,  that  the  counterpart  was  ad- 
missible. Doe  dewu  Earl  of  Egremoat 
y.  Puiman^  682. 

EXAMINER. 
Of  attomies,  447.     Attorney^  I.  1. 

EXECUTION. 

I.  Generally. 

1.  Rule   to  return  unexecuted  writ, 
322.     Capias,  II.  1. 

2.  What  variances  are,  and  what  are 
not,  irregtdarities,  425.  Firri  Facias. 

II.  Capias  ad  satisfaciendum.    Capias,li. 

III.  Fi.  Fa.     Fieri  Facias. 

EXECUTORS. 

I.  Probate  and  administration  :  where. 

To  an  action  of  debt  on  a  deed,  by 
an .  administrator  under  a  prerogative 
administration  from  the  Archbishop  of 
Canterbury,  it  is  no  answer  that  the  in- 
testate died  abroad,  and  that,  at  the 
time  of  the  death,  the  deed  was  in 
Ireland,  and  was  bona  notabUia^  to  be 
administered  in  Ireland. 

So  held  by  the  Court  of  Exchequer 
Chamber,  reversing  the  judgment  of 
the  Court  of  Queen's  Bench.  Wk^e 
v.  Rose,  493. 

II.  Executor  subpoenaed  as  witness,  «hat 
documents  he  may  be  compelled  to 
produce,  609.     Evidence,  X. 

III.  Action  against,  for  consideration  of 
vacated  annuity,  568.     Annuiiy. 


EXPENCES. 


FIXTURES. 
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EXPENCES. 

Phyiician's  travelling  expences  are  money 
paid  to  bis  own  use,  928.    Ph^ncian. 


EXTORTION. 

By  officer  of  Eatt  India  Company,  825. 
Habeoi  Corpus^  II. 


FALSE  IMPRISONMENT . 

Bona  fides;  detainer  during  other  buu- 
ness :  venue :  limitation.  997.  Justice, 
11.3. 

FALSE  REPRESENTATION. 
By  agent,  58.  68.     Ftndors,  L 


FALSEHOOD. 
As  evidence  of  malice,  5.    Malice, 

FEES. 

Action  for,  466.     Arbitration,  V.     928. 
Physician,     Barrister, 

FEIGNED  ISSUE. 
Pages  885.  895.     Tithe,  II. 

FEME  COVERT. 
Husband  and  Wife. 

FIERI  FACIAS. 

Variance. 

In  an  action  of  debt,  plaintiff  signed 
judgment  for  want  of  a  plea :  and  the 
incipitur  was  entered  up  for  the  whole 
debt  claimed  in  the  declaration,  which 
was  the  aggregate  of  the  sums  named 
in  the  several  counts,  and  exceeded 
the  real  debt.  Plaintiff  sued  out  a  fi. 
fa.,  which  in  the  mandatory  part  as 
well  as  the  indorsement,  was  for  the 
real  debt  only,  and  taxed  costs,  and 
which  recited  a  judgment  as  for  such 
lesser  sum  only.     A  summons  being 

VOL.  III.   N.  s. 


taken  out  to  set  aside  the  proceedings 
for  irregularity,  on  account  of  the 
variance  between  the  fi.  fa.  and  the 
entry  of  the  incipitur,  plaintiff,  before 
the  summons  was  heard,  completed  the 
judgment  roll,  with  a  remittitur  of  all 
above  the  real  debt  and  costs,  and  an 
award  of  judgment  for  such  debt  and 
costs  only.  The  execution  having  been 
set  aside  at  chambers  for  irregularity* 
the  Judge's  order  wns  rescinded  on 
motion  in  banc,  the  complete  judgment 
roll  agreeing  with  the  fi.  fa.,  and  the 
Court,  on  such  motion,  not  looking  to 
the  incipitur. 

And  the  Court  afterwards  refused  to 
set  aside  the  judgment  and  subse<juent 
proceedings  on  tne  ground  of  vanance 
between  the  incipitur  and  the  judg- 
ment itself. 

Or  because  the  declaration,  as  stated 
on  the  judgment  roll,  varied,  by  over- 
stating one  of  the  sums  demanded, 
from  the  declaration  filed  and  now 
verified  by  affidavit.  Or  because  of  a 
variance  between  the  declaration  filed 
and  the  judgment  roll  as  to  the  date  of 
the  declaration. 

The  judgment  roll  was  completed, 
as  above  mentioned,  ilforcA  17th.  The 
summons  and  motion  to  set  aside  the 
judge's  order  were  pending  from 
March  15th  till  the  end  of  Easter 
term.  At  the  beginning  of  Trinity 
term  defendant  moved  (for  the  pur- 
pose of  brining  error)  that  the  judg- 
ment roll  might  be  made  conformable 
to  the  declaration. 

Held,  that  the  variance  between 
them  was  matter  of  irregularity  only, 
and  the  application  made  too  late. 
King  V.  Birch,  425, 

FILING. 

Warrant  of  attorney,  948.     Warrant  of 
Attorney. 

FINALITY. 
Page  878.     Arbitration. 

FIXTURES. 

I.  Seized  for  rent  arrere,  trover  for,  961. 
Distress,  II.  2. 

II.  Describing  them  as  goods  and  chattels, 
961.    Distress,  II.  2. 

3  Y 


1036    FOREIGN  COUNTRY,  I.  II. 


GUARANTEE,!. 


FOREIGN  COUNTRY. 

I.  Bona  Dotabilia  in,  495.    Execuion,  I. 

II.  For  purpose  of  holding  defendant  to 
bail,  910.    Baii^  I. 

FOREIGNER. 

Matter  of  ship  de  facto,  mutiny  against, 
.  768.    Skqtpitig,  IV. 


FORM. 

I.  And  merits,  370. 378.  388.  391. 397  n. 
4O0.     Poor,  XXI.  XXII. 

II.  Of  action.    Actiou. 

III.  Respect  had  to  old  fonns,  776.  Poor, 
XV.  2. 

FRAUD. 

I.  Deception   in  fact,  as   distinguished 
from  moral  fraud,  58.     Femdort,  I.  1. 

II.  Fraudulent  part  payment  by  one  of 
sereral  partners,  839.  XiMs^^iftoiii,IV.S. 

m.  Misrepresentation  by  agent,  58.  IVa- 
dors,  I.  1. 

IV.  Knowledge   how  far  essential,  68. 
Vendors,  L  2. 

GAOL. 

As  a  condition  to  grant  of  quarter  ses« 
sions,  64 1 .     StatuU,  XL.  6. 


GENERAL  ISSUE. 
Xot  Guilty, 


GOODS. 

Ownership   in   indictment,  292. 
spiracy. 


Con- 


GUARANTEE,     a. 
I.  Discharge  by  change  in  firm. 

A  bond  of  guarantee,  reciting  that 
ir.  and  E.  had  entered  into  co-part- 
nership in  a  certain  business,  and  had, 
on  the  treaty  for  such  co-partnership, 
agreed  that  P,  should  be  the  acting 
partner  in  the  said  buaness,  stated  as 


the  con^on,  that  P.  shookl  keep  all 
the  coTenants  in  a  certain  indemnre 
of  co-partnership  between  him  and  IT. 
and  E^  and  also  ahould,  dmiBg  sach 
time  as  he  should  cootiiiae  tiie  adine 
partner  in  the  said  business  of  the  « 
co-partnership,  truly  account  ibr  all 
monies  which  shooid  come  to  his 
hands  as  such  partner  as  aforesaid  to 
the  said  W.andB- 

By  the  indenture  refefred  to,  alter 
reddng  that  IF.  and  £.  had  earned  oo 
the  trade  or  business  Sdc^  and  had 
agreed  to  admit  P.  a  partner  therm, 
)F.,£.andP.  covenanted  to  each  other 
to  become  partners  in  the  trade  or 
business  &c  from  the  day  of  the  date 
of  that  deed  of  co-partnership,  for  a 
term  of  years :  P.  to  superintend  the 
businesi,'perlbrm  die  dubes  of  an  act- 
ing partner  during  the  said  co-partner- 
ship, and  have  the  care  and  citftoch'  of 
the  account  book  during  the  contmo- 
ance  of  that  partnership :  that  Jf^  B, 
and  P.  should  meet  yemy  during  that 
co-nartneiship,  cast  up  the  accounts, 
and  value  the  stock  &c.  Proriso,  that, 
if  any  of  the  parties,  their  execnton, 
&C.,  should  desire  to  withdraw  (rom 
that  co-partnership  at  the  end  of  the 
seventh  year,  and  should  give  nodoe 
&c.,  that  indenture  of  co-partnerdi^ 
should,  on  the  expiration  of  such  no- 
tice, determine  as  to  such  party,  .\gree* 
ment.  that  any  one  of  the  partners  in 
the  joint  trade  might  transfer  hb  share 
therein  during  his  lifetime  to  his  son, 
being  of  age,  or  might  bequeath  the 
same  to  any  person  by  will,  and  that 
such  son  or  other  person,  &c^  or,  ia 
case  of  the  death  of  any  partner  with- 
out having  made  such  transfer  or  di<^ 
position,  the  executors  or  administra- 
tors of  such  partner,  should  be  deemed 
a  partner  or  partners  in  the  said  joint 
concern  during  the  then  residue  there- 
of in  respect  of  such  share  &C.,  io  the 
place  of  such  partner  &c^  and  should 
hold  such  share  during  the  remainder 
of  the  said  co-partncarshipi,  sui^t  to 
the  provisions  of  that  indenture. 

After  the  making  of  the  bond  and 
indenture.  If',  died;  and,  after  his 
death.  P.,  as  managing  partner,  ren- 
dered false  accounts;  whereupon  £<. 
declared  against  P.*s  surety  in  debt 
upon  the  bond.  Plea,  perfonnance  of 
the  conditioii.    Replicatkiiip  ifter  set* 


GUARANTEE,  II. 

ting  forth  the  indenture,  that  P.,  while 
he  continued  such  partner  in  the  trade 
and  business  of  the  said  co-partnership 
as  aforesaid,  and  after  the  decease  of 
IV,  did  not  duly  account,  &c.,  but  de- 
livered false  accounts.  Rejoinder,  that 
P,  did  not  deliver  false  accounts  in 
manner  &c.  Issue  thereon.  Verdict 
for  plaintiff. 

Held  on  the  construction  of  the 
above  deeds,  that  the  co-partnership 
referred  to  in  the  condition  of  the 
bond  was  determined  by  W*s  death, 
and  the  surety,  therefore,  not  liable 
for  P/s  de&ult  happening  after  that 
event. 

•  That  the  defendant,  however,  having 
accepted  an  issue  on  the  above  re- 
joinder, could  not  claim  a  nonsiut. 

But,  although  the  Court,  on  motion 
for  a  nonsuit,  and  rule  nisi  granted, 
discharged  the  rule,  they  arrested  the 
judgment.  Chapman  v.  Beckington^ 
705. 

II.  Pleading:   variance:  videlicet:  ver- 
dict: determination. 

A  declaration  on  a  written  guarantee 
omitted,  in  the  description  of  the  con- 
tract, the  following  clause.  *'  This 
guarantee  is  only  to  extend  to  secure 
moneys  becoming  due  in  respect  of 
dealings  up  to,  and  inclusive  of,  the 
day  of  the  receipt  by"  &c.,  (plaintiff) 
"  of  a  written  notice  from  me  **  (the 
guaranteeing  party)  "  to  discontinue 
this  guarantee."    Held,  no  voriance. 

The  declaration  described  the  con- 
sideration of  the  guarantee  as  follows. 
"  In  consideration  of  the  company " 
(plaintiff)  "  having  discounted  bills,  or 
advanced,  paid  or  earned  money,  for, 
to  or  from  one  If."  (die  principal), 
, "  and  agreeing  to  give  H.  time  and 
credit  for  payment  of  the  same,  and 
also  in  consideration  that  the  com- 
pany should  thereafter  discount  bills, 
or  advance,  pay  or  earn  money,  for,  to 
or  from  ^."  The  only  averment,  in 
the  declaration,  of  performance  by 
plaintiff  was  that  the  company  did 
then,  to  wit,  on  the  day  &c.  of  de- 
fendant's promise,  and  on  divers  other 
days  &c.  between  that  day  and  the 
commencement  of  the  suit,  **  discount 
divers  other  bills,  and  advance,  pay 
and  earn  divers  other  moneys,  for,  to 
and  from  if.,  to  a  large  amount,  to 
wit,  the  amount  of  sooo/.,  and  exceed- 
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ing  by  a  large  sum  of  money,  to  wit, 
the  sum  of  1000/.  all  the  mone^^s  paid" 
&c.  by  if.,  and  also  exceeding  the 
amount  of  the  sum  guaranteed,"  and 
did  also  give  H,  time  and  credit  for 
the  payment  of  the  said  several  moneys 
amounting  to  the  said  sum  of  2000/.,  to 
wit,  for  a  reasonable  time     &c. 

Held,  on  a  motion  in  arrest  of  judg- 
ment, that,  assuming  it  to  be  neces- 
sary that  the  declaration  should  aver 
the  giving  of  time  in  respect  of  the 
dealings  before  the  guarantee,  the  last- 
mentioned  averment  might,  after  ver- 
dict, be  referred  to  those  dealings,  and 
was  not  necessarily  restricted  by  the 
context  to  the  dealings  after  the  gua- 
rantee.   Jones  V.  Clarke^  194. 


HABEAS  CORPUS. 

I.  Removal  of  insolvent  into  custody  of 
marshal. 

Where  a  prisoner,  arrested  at  the 
suit  of  A,f  is  ordered  by  the  Insolvent 
Debtors*  Court  to  be  discharged,  except 
as  to  the  debt  of  5.,  and,  as  to  that 
debt,  to  be  discharged  after  a  time 
named,  and  to  be  confined  during  the 
interval  within  the  walls  of  a  prison 
named,  and  S.  thereupon  issues  a  capias, 
upon  which  he  lodges  a  detainer  in 
the  said  prison,  the  prisoner  may  never- 
theless, under  stat.  1  &  2  Vict.  c.  110. 
s,  85.,  remove  himself  by  habeas  corpus 
into  the  custody  of  the  marshal.  Samuel 
v.  Nettleship,  188. 

II.  Discharge  for  defect  in  return  :  arrest 
rcdeundo  on  a  criminal  charge. 

On  return  to  a  habeas  corpus,  alleg- 
ing that  the  prisoner  is  detained  as  a 
deserter  under  stat.  5  &  6  Vict.  c.  12. 
s,  22.,  it  must  be  expressly  shewn  that 
the  party  is  a  soldier  and  ought  to  be 
with  his  corps.  And,  if  this  do  not 
appear  by  the  return,  the  party  must 
be  discharged. 

Stat.  33  G,  3,  c.  52. 1. 62.  enacts  that 
demanding  or  receiving  money,  &c.,asa 
gift  or  under  colour  thereof,by  a  l^ri/tM 
subject  holding  office  in  the  East  In^ 
diesy  shall  be  deemed  to  be  extortion 
and  a  misdemeanor,  and  be  punished 
as  such ;  and  the  offender  shall  forfeit 
to  the  Crown  the  whole  gift,  or  the 
value  thereof; 
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Held,  that  a  warrant,  issued  upon  an 
information  ex  officio  under  the  statute, 
and  expressed  to  be  to  answer  for  cer- 
tain misdemeanort  whereof  the  party 
was  impeached^  and  also  for  certain  pe* 
nalties  and  forfeitures  sued  for  by  the 
attorney-general,  is  criminal  process, 
under  which  the  party  may  be  taken 
on  his  return  home  aher  a  discharge 
firom  illegal  custody  by  habeas  corpus. 
In  re^Douglas^  825. 

HI.  Rule  that  the  return  cannot  be  shewn 
insufficient  by  affidafit.  In  re  Douglas^ 
830. 

HAMPTON  COURT  PALACE. 
Rige  14.    Foor^  VI.  1. 

HARD  LABOUR. 
Pige  406.    SUduU^  IL 


HIGHWAY. 

I.  FriToloiM  defence :  costs. 
1.  Certificate. 

Under  stat.  5  8c  6  W.^,c.  50.  s,  98., 
if  an  indictment  for  non-repair  of  a 
highway  is  found  at  the  assizes  and  re- 
moved by  certiorari,  the  Judge  who 
tries  the  case  at  Nisi  Prius  has  power 
to  certify  that  the  defence  is  frivolous, 
and  to  award,  costs. 

Stat.  6  G.  4.  c.  50.  s.  34.,  authorising 
the  Judge  **  before  whom  the  case  is 
tried"  to  certify  for  the  costs  of  a  spe- 
cial iur}',  applies  to  criminal  cases. 

If  defenaants  are  required  by  a  side- 
bar rule  to  pay  costs  awarded  imder 
Stat.  5  &  6  W,A.  €.50.  s.  98.,  and  fail 
to  do  so,  this  Court  will  award  an  at- 
tachment against  them  for  contempt. 
Begina  v.  Pembridge,  901. 

S.  Payment  how  enforced,  901 .  Ante,  J . 

II.  Turnpike.     Turnpike 

III.  See  also  528.  545.    Railway,  I. 


HUSBAND  AND  WIFE. 

Trover  against. 

Bailifis  charged  to  execute  process 
against  the  goods  of  J.  S.  wrongfully 


took  pluntiflTs  cattle  in  execution,  and 
lodged  them  in  the  stable  of  an  inn 
kept  by  the  defendant  JC.  Plaintiir 
demanded  them  of  defendant's  wife,  be 
bein^  absent;  the  wife  said  she  would 
consider,  and  make  inquiry ;  and,  on  a 
subsequent  demand,  told  plaintiff  she 
was  indemnified  by  the  attorney  who 
had  issued  the  process,  and  that  plain- 
tiff need  not  apply  asain.  The  cattle 
were  detained,  and  sold  undor  the  ex- 
ecution, if.  continuing  absent  during 
the  whole  transaction.  In  trover  against 
if.  and  his  wife. 

Held,  that  the  above  facts  were  evi- 
dence on  which  a  jury  might  find  a 
conversion  by  the  wife,  for  which  trover 
hiy  against  both  defendants.  CaUenB 
V.  Kemyom^  310. 


IDENTIFICATION. 

I.  By  averment  of  amount,  194.    G«f- 
rantee,  IL 

II.  Of  causes  of  action  in  different  counts, 
when  necessar)',  923.  Pteat&ig,  VIII.  S. 


IMPLICATION. 

I.  Finding  by,  776.     Poor,  XV.  2. 
IL  Estate  by,  442.     Devise,  I. 

III.  From  subject  matter,  754.  Lien,  I. 

IV.  Notice  required  by,  845.     Dek,  II. 

IMPRISONMENT. 
Habeas  Corpus.     Insolvent.    Justice. 

INCIPITUR.    * 

Variance  in,from  fi.  fa.  and  judgment,  4S5. 
Fierifacias. 

INCOMPETENCY. 
From  interest,  507.     Witness,  I. 

INCORPORATION. 
Of  stotutes,  406.    StatuU,  U. 


INDICTMENT,  I^IV,  1,2. 


INSURANCE. 
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INDICTMENT. 

I.  Parties  and  subject. 

1.  Against  corporation  aggregate,  223. 
Corporation,  II.  I. 

2.  Distinction  between  misfeasance  and 
nonfeasance,  225.  Corporation,  II.  1 . 

II.  Requisites. 

1.  Certainty  of  charge. 

An  indictment  charging  that  two 
defendants,  in  a  certain  open  and  pub- 
lic place  called,  &c.,  frequentea  by 
divers  of  the  liege  subjects,  dec,  unlaw- 
fully met  together  for  the  purpose  and 
with  the  intent  of  committing  with 
each  other,  openly,  lewdly  and  inde- 
cently, in  the  snid  public  place,  divers 
nasty,  wicked,  filthy,  lewd,  beastly,  un- 
natural and  sodoiuitical  practices,  and 
then  and  there  unlawfully,  wickedly, 
openly,  lewdly  and  indecently  did  com- 
mit with  each  other,  in  the  si^ht  of 
divers  of  the  liege  subjects,  &c.,  m  the 
said  public  place  there  passing,  &c., 
divers  such  practices  as  aforesaid,  is 
bad,  as  not  specifying  any  offence  with 
legal  certainty.    Beginav,  Rowed,  ISO, 

2.  Certainty  of  time,  406.  Statute,  II. 

3.  Particularity,  292.     Conspiracy, 

4.  When  it  must  shew  ownership  of 
goods,  292.     Conspiracy, 

III.  Practice. 

1.  Appearance  to,  how  compelled,  22J. 
Corporation,  11.  1. 

2.  Leave  reserved  to  plead  over  after 
demurrer,  223.     Cotporation,  II.  1. 

3.  Objection  to,  when  taken :  not  be- 
tween plea  and  verdict.  Regina  v. 
Rowed,  186. 

IV.  Quashing. 

1.  Identical  offences. 

An  indictment  for  stealing  valuable 
securities,  the  property  of  L,  M.,  and 
an  indictment  for  misdemeanor  in  selling 
and  converting  securities  of  the  same 
description  in  all  respccu,  the  property 
of  the  same  L,  M.,  and  entrusted  by 
him  to  defendant  for  safe  custody,  were 
found,  at  the  same  session  of  the  Cen- 
tral Criminal  Court,  against  the  same 


party,  and  removed  by  certiorari.  De* 
fendant  moved  that  the  indictments  or 
one  of  them  might  be  quashed,  on  affi- 
davit that  both  were  preferred  for  the 
same  alleged  offence. 

The  Court  refused  a  rule  to  shew 
cause.    Regina  v.  Stockiey,  258. 

8.  When  not  quashed,  225.    Corpo- 
ration,  II.  1. 

INDORSEMENT. 

I.  Of  name  of  witness  on  record^  507. 
Witness,  I. 

II.  Of  bill  overdue.    Bills. 

INDUCEMENT. 

When  it  does  not  render  plea  double, 
822.     Set'of,  I. 

INHABITANCY. 
Poor,  X. 

INQUISITION. 
Coroner's,  333,     Coroner,  I. 

INSOLVENT  DEBTORS. 

I.  Confinement  under  adjudication. 
Removal     by     habeas    corpus,    188. 

Habeas  Corpus,  I. 

II.  Whether  prisoner  may  be  bailed? 
Samuel  v.  Ketlieship,  191. 

III.  Effect  of  capias  at  suit  of  another 
creditor,  188.    Habeas  Corpus,  I. 

IV.  What  mortgage  of  goods  not  a  bill 
of  sale  within  l  Sc  2  Vict,  c,  1 10.  s,  61., 
500.     Bill  of  Sale, 

INSPECTION. 
Of  documents,  670.     Evidence,  VIII. 

INSURANCE. 

Deck  cargo. 

In  an  action  by  the  owner  of  a  steam 
vessel  against  the  underwriter  upon  a 
policy  on  the  vessel  for  time,  the  de- 
claration stated  that  certain  pigs  were 
thrown  overboard  for  the  safety  of  the 
ship,  and  that  plaintiff*  was  afterwards 
5  Y  5 
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INSURANCE. 


JUDGE,  I.  U.  1— J. 


forced  to  contribute  to  the  general 
sYerage.  Flea,  that  the  pigs  were 
laden  on  deck,  by  reason  whereof  de- 
fendants were  not  liable  to  contribute 
to  the  average.  Held  bad  (on  de- 
murrer to  the  replication)  for  not 
shewing  that  such  lading  was  improper 
under  Uie  circumstances. 

Sembie,  that,  a  plea  of  custom  of 
trade  in  London  may  be  supported  by 
proof  of  a  custom  prevailing  m  London 
and  other  EngUtk  ports. 

SembU^  that,  where  a  record  states 
a  custom  that  the  jettison  of  goods 
stowed  on  deck  shall  not  bind  the  ship- 
owner to  contribution  for  general 
average,  or  a  custom  that  it  shall  not  en- 
title him,  in  caseof  bis  so  contributing, 
to  recover  the  amount  from  the  under- 
writer on  the  ship,  the  pleading  is  bad, 
for  not  limiting  the  custom  to  cases 
where  the  party  discharged  is  ignorant 
of  the  mode  of  stowage. 

Where  issue  b  joined  on  the  ques- 
tion whether  a  party  had  notice  that 
goods  would  be  stowed  according  to 
such  alleged  custom,  proof  of  the 
usage  of  trade,  though  strong  evidence 
of  knowledge.  Is  not  sufficient  to  in- 
duce the  Court  to  assume  the  fact  of 
notice,  contrary  to  a  finding  of  the 
yiTS  negativing  such  notice.  MUward 
V.  irUfdertj  120. 


INTENDMENT. 

I.  In  examination  of  paupers,  776.  Poor, 
XV.  2. 

II.  That  a  place  maintains  its  own  poor, 
from  allegation  that  it  has  overseers, 
776.     Poor^  XV.  ti, 

III.  See  Implicaiion, 


IRELAND. 

I.  Bona  notabilia  in,  495.     ExeaUon^  L 

II.  Defendant  resident  in,  910.    Bmi^  I. 

IRREGULARITY. 
I.  In  what  respects. 

1.  In  point  of  variance  between  de- 
claration filed  and  judgment  roll, 
425.     Fieri  Facias. 

2.  In  filing  copy  instead  of  orighuJ, 
948.     Warrant  of  AUomey, 

IL  Effects  of. 

1.  Second  ca.  sa.,  1.     Arrest^  1. 

2.  Where  not  made  out  to  t)e  by  partv's 
own  default,  948.       Warrant  of  At* 

i  tometf, 

j  III.  Onus  of  proof,   948.      Warrant  cf 
I  Attorney, 

I  IV.  Waiver  by  lapse  of  time,  425.  Ftcri 
!  Facias, 

ISSUE. 

:  I.  In  tithe    commutation    proceedings 
885.  805.     Tithe,  II. 

I  II.  Costs  of  sevenU  issues,  577.    Manda- 
wut,  IX.  1. 

JETTISON. 
Deck  cargo,  120.     Insurance* 

!  JOINT-DEBT. 

I  Sued  for  as  a  single  debt,  joint  set-off 
I      how  pleaded,  822.     Set-of,  I. 


INTEREST. 

I.  Recovery  as  damages.  ^ 

Where  payment  of   principal   not 
pleaded,  2.     Payment,  II. 

II.  Power  of  distress  for,  725.     Distress, 

III.  Of  witness,  507.     Witness,  I. 


INTERRUPTION. 

As  distinguished  from  intermission,  581. 
Prescription,  I. 


I  JUDGE. 

I.  Order  for  holding  a  party  to  bail,  910. 
Bait,  I. 

II.  At  Nisi  Prius. 

1.  Power  as  to  costs:  where  defence 
of  highway  indictment  is  frivolous, 
901.     Hightpay,  I.  2. 

2.  Costs  of  special  jury,  901.  High- 
way, I.  2. 

3.  What  decisions  at  Nisi  Prius  may 
be  reviewed  in  banc,  609.  Evidence, 
X. 
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JUDGMENT. 

I.  Variance. 

1.  Variance  between  declaration  and 
judgment  roll,  when  immaterial,  425. 
Fieri  Facias. 

2.  Irregularity  in  point  of  variance 
when  available,  425.    Fieri  Faciat, 

5.  Variance  from  indpitur,  when  not 
looked  at,  425.    Fieri  Facias, 

II.  On  warrant  of  attorney,  filing,  948. 
Warrant  of  Attorney, 

III.  In  criminal  cases. 

1.  Effect  of  improperly  adding  hard 
labour  to  imprisonment,  406.  Sta- 
tute,  II. 

*J.  When  reversed  for  error  in  sen- 
tence, 406.    Statute,  IL 

JUDICIAL  NOTICE. 
Notice,  I. 

JURISDICTION. 

I.  Interfered  with  by  statute. 

1.  When  taken  away  or  abridged  by 
statute,  256.     Church  Rate,  I. 

2.  Distinction  between  jurisdiction 
ousted  and  jurisdiction  never  con- 
ferred, 413.    Loan  Societies. 

II.  Shewing  on  face  of  proceedings. 

1.  When  it  may  be  matter  of  practice, 
256.     Church  Hate,  I. 

2.  Reasonable  intendment,  776.  Poor, 
XV.  2. 

III.  Absence  of. 

1 .  Want  of,  may  be  raised  after  trial  of 
an  apprtil,  776.     Poor^  XV.  2. 

2.  Want  of  complaint  maybe  shewn 
by  affidavit.  Itegina  v.  Bucking- 
hamshire^  Justices,  807. 

5.  When  not  concluded  by  present- 
ment, traverse  and  n^rniance  by 
verdict,  984.     Sewers,  I.  2. 

IV.  In  particular  instances. 

1.  In  church  rate  cases,  256.  Church 
Rate,  I. 

2.  In  compensation  cases,  285.  Sta- 
tute, XL.  4. 

3.  Of  Poor  Law  Commissioners  over 
builduigofworkhQU8es,J25.  Poor,  I. 


4.  Of  borough  coroner,  533.  Coroner, 
1. 

5.  To  make  second  order  an  abandon- 
ment of  first,  355.     Poor,  XVII.  2. 

6.  In  case^  of  loan  societies,  413.  Loan 
Sodeii/, 

JURY. 

I.  Question  for. 

1.  In  case  for  libel  in  answering  ques- 
tions as  to  character  of  servant,  5. 
Malice, 

2.  Who  must  require  question  to  be 
left  to  them,  997.    Justice,  II.  3. 

II.  Jurisdiction. 

1.  Jurisdiction  in  compensation  cases, 
744.     Raiitoay,  II.  1. 

2.  Jurisdiction  of  sewers*  jury,  984. 
Sewers,  I.  2. 

III.  Special :  costs  :  on  trial  of  indict- 
ment, 901.    Highwatf,  I.  2. 

JUS  TERTIL 

When  not  allowed  to  be  set  up  by  land- 
owner in  proceedings  for  commutation 
of  tithe,  885.     Tithe,ll.  1. 

JUSTICE  OF  THE  PEACE. 

I.  Jurisdiction  and  powers. 

1.  In  church  rate  cases,  256.  Church 
Rate,  I. 

2.  To  supersede  their  own  order,  542. 
Poor,  XVI.  2. 

3.  To  make  second  order,  347.  Poor, 
XVI.  4. 

4.  Need  not  inquire  into  official  cha- 
racter of  party  complaining,  776. 
Poor,  XV.  2. 

5.  Authority  by  which  he  acts,  general 
or  special,  997.     Post,  II.  3, 

6.  To  commit  for  perjury,  997.  1007. 
Post,  II.  3. 

7.  To  detain  party  till  other  business 
disposed  of,  997.  1007.     Post,  II.  3. 

II.  Protection. 

1.  Distinction  between  general  sta- 
tutory protection  and  protection 
under  a  special  statute^  997. 1006. 
Post,  3. 

3  Y  4 
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9.  Notice  of  action,  66S.    Notice,  W, 
1. 

5.  Limitation  of  action  :  police  magis- 
trate .  bona  fidet. 

Stat.  2lJii.  I.  c.  18.  s.  5.  enacts  that 
actions  against  justices  of  the  peace  for 
any  thing  done  by  virtue  or  reason  of 
tbeb  office  shall  be  laid  in  the  county 
where  the  fact  is  committed,  Stat. 
24  G,  3.  c.  44.  «.  8.  enacts  that  no 
action  shall  be  brought  ag^n:it  any 
justice  of  the  peace  for  any  thing  done 
in  the  execution  of  his  office,  unless 
commenced  mthin  six  calendar  months 
after  the  act  committed.  Stat.  10  G,  4. 
c.  44.  «.  1.  empowers  the  Crown  to 
appoint  two  justices  of  the  peace  for 
the  counties  therein  named,  to  execute 
the  duties  of  a  justice  of  peace  at  the 
Metropolitan  police  office:  and  sect. 
41  enacts  that  all  actions  against  any 
person  for  anv  thing  done  in  pursuance 
of  that  act  shall  be  laid  in  the  county 
where  the  fact  is  committed^  and  be 
commenced  within  sLt  calendar  months 
after  the  (ad  b  committed.  Stat.  2  & 
5  Vict,  c.  71. «.  1.  makes  the  justices  of 
the  several  police  courts  of  the  me- 
tropolis justices  of  the  same  counties  : 
other  sections  give  such  justices  ad- 
ditional powers  not  possessed  by  or- 
dinary county  justices  .  by  sect.  55  the 
act  is  to  be  construed  as  one  act  with 
Stat.  10  G.  4.  c.  44. :  and  sect.  53  en- 
acts that  no  action  shall  be  brought 
against  any  person  for  any  thing  done 
in  pursuance  of  the  act,  unless  com- 
menced within  three  calendar  months 
after  the  act  committed,  and  Jnid  tii 
Vie  county  of  Middlesex, 

Held,  that  actions  for  any  thing 
done  by  a  justice  appointed  under  stat. 
S  &  J  Vict,  c.  71.,  though  within  the 
ordinary  province  of  a  county  justice, 
must  be  brought  within  three' months, 
and  the  venue  luid  in  Middlesex. 

A  charge  being  brought  before  do-  j 
fendant,  a  justice  appointed  under  stat.  i 
2  &  3  Vict,  c.  71.,  plaintiff  was   ex- 
amined for  the  defence  on  that  charge; 
and,  his  evidence  being  unsatisfactory 
to  defendant,  he  was  removed  into  an  J 
adjoining  room,  while  defendant  con- 
sidered the  charge,  as  to  which  defend- 
ant decided  that  he  had  no  jurisdiction; 
but  he  then  held  plaintiff  to  bail,  sus- 
pecting him  of  perjury,  to  a  future 


day  (some  witnesses  in  contndictioo 
having  gone  away),  and  on  that  day 
(the  witnesses  appearing)  committed 
plaintiff  for  perjury.  The  bill  for  per- 
jury was  thrown  oot.  Plaintiff  sued 
defendant  for  false  imprisonment  in 
less  than  six  months  but  in  more  than 
three,  and  laid  the  venue  oot  of  Mid' 
dlesex,  in  the  county  where  the  iai- 
prisonments  took  place.  On  these 
tacts  the  phuntiff  was  nonsuited. 

Held,  that  the  nonsuit  was  right, 
defendant  not  appearing  to  have  a^ed 
otherwise  than  tx>n&  fide,  and  beiqg 
therefore  entitled  to  the  protection  w 
stat.  S  &  3  Vict,  c.  76.,  as  to  limitation 
of  time,  and  venue ;  and  that  plaintiff 
not  having  demanded  that  the  question 
of  bona  fides  should  be  pat  to  the 
jury,  could  not  demand  a  new  trial  on 
the  ground  that  the  judge  bad  non- 
suited  him  on  the  objection.  Hasetdine 
V.  Grove,  997. 

4.  Venue,  997.    Ante,  5. 

5,  Tender  of  amends,  €62.     Kotiee, 
VLl. 


KNOWLEDGE. 

I.  When  necessary  to  bind  a  party  by  a 
custom  of  trade,  1 20.     Insurance, 

II.  Proved  by  custom  of  trade,  120.    /a- 
surance, 

III.  When  essential  to  validity  of  custom, 
120.     Insurance, 

IV.  How  far  essential  to  constitute  fraud, 
68.     Vendors,  I.  2. 


LANCASTER. 
Court  of  Common  Pleas. 
New  trial  where  moved  for.     CatieraU 
V.  Kenyan^  312. 


LAND  TAX. 

Distress  for,  on  goods  of  tenant,    105. 
Covenant^  II. 


LANDLORD  AND  TENANT. 

I.  Relation,  how  created. 
1.  By  continued  occupation. 


LANDLORD  AND  TENANT.  II,  III.  1.  IV.— IX.  i. 
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Defendant  being  tenant  under  a  lease 
not  sealed,  the  lessor  assigned  the  re- 
version to  plaintiET,  who  gave  notice  to 
defendant  of  the  assignment.  Defend- 
ant continued  to  occupy,  and  after- 
wards was  sued  by  plaintiff  for  breach 
of  certain  terms  of  the  lease.  The  de- 
claration (in  assumpsit)  alleged  that 
defendant  became  tenant  to  plaintiff 
under  the  terms;  and  there  was  no 
plea  of  non  assumpsit. 

Held,  on  motion  to  enter  a  nonsuit, 
that  the  jury  were  warranted  in  finding 
for  the  plaintiff,  and  that  the  existence 
of  a  contract  was  not  put  in  issue. 

The  defendant  had  originally  pleaded 
also  non  assumpsit,  but,  a  judge  at 
chambers  having  refused  to  admit  this 
plea  with  the  other,  on  the  ground 
that  both  raised  the  same  questions, 
elected  to  retain  the  plea  denying  the 
tenancy.  The  Court,  after  the  above 
decision,  refused  to  disturb  the  verdict 
for  the  purpose  of  enabling  the  de- 
fendant to  raise  the  question  of  con- 
tract on  non  assumpsit,  though  they 
considered  that  both  pleas  ought  to 
have  beea  originally  allowed.  Brydges 
V.  Lewis.  60J. 

2.  By  acceptance  of  rent  under  void 
lease,  627.    Pott^llL  1. 

H.  Term. 

From  year  to  year,  on  terms  of  void 
lease,  627.    Post,  III.  1. 
in.  Determination  of  tenancy.    Notice 

to  quit. 

1.  Where  tenant  holds  on  terms  of 

void  lease. 

Lands  were  settled,  with  a  power  to 
lease.  ^.,  tenant  for  life  under  the 
settlement,  made,  in  May  1807,  a  lease 
which  was  not  a  good  execution  of  the 
power,  and  received  rent  in  conformity 
with  the  terms  of  the  lease,  by  which 
the  rent  was  payable  on  Lady-day , 
Midsummer,  Michaelmas^  and  Christmas 
days.  B,,  a  succee<ling  tenant  for  life, 
also  received  rent  in  conformity  with 
the  terms,  and  afterwards,  in  conjunc- 
tion with  6\,  remainderman  in  tail  ex- 
pectant upon  B*s  estate  for  life, 
settled  the  land  to  such  uses  as  C, 
should  appoint,  and,  in  default  of  ap- 
pointment, to  C.  for  life,  remainder  to 
a  trustee  for  C,  for  C.'s  life,  remainder 
to  the  right  heirs  of  C,    C.  received 


rent  from  B,*%  death,  gave  notice  to 
the  lessee,  on  21st  March  1838,  to 
quit  ^'  on  29th  September  next,  or  at 
tne  expiration  of  the  current  year  of 
your  tenancy."  On  29th  February 
1839,  C  appointed  to  N,  in  fee. 

Held,  that,  as  between  C.  and  the 
lessee,  the  notice  was  good,  and  deter- 
mined the  tenan^;  and  that  J^.,  at 
the  expiration  of  the  notice,  might 
evict  the  lessee;  for  that,  if  N.  held 
under  the  creator  of  the  power,  B^ 
no  notice  to  quit  was  necessary  as 
against  iST.,  and  if  y.  held  under  the 
appointor,  C,  he  might  take  advantage 
of  the  notice  at  its  expiration. 

A  lease  had  been  granted  conform- 
ably to  the  power.  A  later  lease  (the 
first  above  mentioned)  was  expressed 
to  be  granted  **  for  the  condderation 
of  the  surrender  of  the  prestot  lease, 
and  which  is  hereby  surrendered  ac- 
cordingly," and  of  a  sum  of  monev. 
The  earlier  deed  of  lease  was  actually 
given  up  on  the  execution  of  the 
second.  The  second  lease  was  not 
valid,  as  an  execution  of  the  power; 
but  the  rent  was  received  according  to 
its  terms,  by  successive  tenants  for  life 
and  in  remainder  under  the  settlement. 

Held,  that  the  surrender  of  the  first 
lease  was  good.     Doe  dem.  Earl  of 
Egremont  v.  Forwood,  627. 
2.  When  not  necessary.  Ante,  I. 

IV.  Determination  by  surrender. 
Partial  failure  of  consideration  :  grant 

of  void  lease,  627.    Ante,  IIL  1. 

V.  Assignment. 

1  i  Of  reversion,  where  lease  not  under 

seal,  603.    Ante,  1. 1. 
2.  Of  reversion  on  tenancy  from  year 

to  year  on  terms  of  void  lease,  627. 

Ante,  in.  1. 

VI.  Rent. 

"  Clear  of  all  taxes  and  deductions, 
parliamentary  or  parochial.*'  What 
charge  does  not  fall  within  these 
words,  148.    Bridges,  I. 

VII.  Taxes  &c.,  by  whom  payable. 
Repair  of  bridges,  148.     Bridges,  I. 

VIII.  Landlord's  covenants. 

Quiet  enjoyment,  105.    Covenant,  IL 

IX.  Landlord's  remedies. 
!•  Distress.    Dutress, 
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3.  Detentkm  of  goods,  when  not  a 
trespaw,  701.     Trespass,  L 

X.  Pleading. 

1.  Several  pleas :  non  assumpsit,  603. 
Anti^  L  1. 

2.  Declning  for  fixtures  severed  as 
goods  and  chattels,  961.  Distress, 
JL9. 

XL  Evidence. 
Counterpart  of  lease,  623,    Evidence, 
XUL 

LAW. 
Condosion  of,  790.    Poor,  IX.  3. 

LEAVE  AND  LICENCE. 

What  plea  good  on  general  demurrer, 
723.     Distress,  V. 


LEASE. 
Counterpart,  622.    Evidence,  XIIL 

LIBEL. 

I.  In  answering  questions  as  to  character 
of  servant,  5.    Malice. 

II.  Evidence  of  malice,  5.    Malice, 

III.  Question  for  jury,  5.     Malice, 

IV.  Truth,  under  the  General  Issue.  Sec 
Founliun  v.  Boodle,  9. 

V.  In  Ecclesiastical  Court,  256.     Church 
Hate,  L 

LICENCE. 
Leave  and  licence,  725.    Distress,  V. 

LIEN. 

I.  For  coniplction  of  works. 

A  railway  company  contracted  with 
R.,  that  R,  should  build  a  bridge  for 
the  company  on  their  railway :  R,  was 
to  provide  implements  and  materials ; 
and,  if  the  company's  architect  con- 
sidered that  R,  did  not  proceed  with 
proper  expedition,  the  company,  on 
seven  days  notice,  might  employ  other 


LIEN,L 

or  additional  workmen,  and,  in  that 
case,  might  use  the  implements  and 
materials  of  R,,  which,  for  the  time 
being,  should  be  used  by  R,  in  or  about 
the  works ;  and  R,  was  to  repay  all 
additional  expenses.  The  company 
were  to  have  a  lien  on  the  implemeats 
and  materials,  which,  for  the  time 
being,  should  be  upon  the  ground 
whereon  the  bridge  was  to  be  Imilt,  as 
a  security  for  the  completion  of  the 
works,  R.  undertaking  to  execute  such 
deeds  as  counsel  for  the  company 
should  advise  for  confirming  the  lien 
and  security. 

A  fiat  in  bankruptcy  issued  against 
R,  on  31  St  Jtdif,  on  which  day  the 
company  took  possession  of  implements 
and  materials  used  by  R.  in  building 
the  bridge.  On  1st  August  the  com- 
pany gave  notice,  as  provided  in  the 
contract :  on  2d  August  they  com- 
menced completing  the  bridge,  and  in 
so  doing  used  some  of  the  materials, 
and  detained  the  rest. 

Held,  that  the  iigrcement  was  lawful,  , 
not  being  made  in   contemplation  of 
bankruptcy. 

2«  Tnat  the  company  were  not  en- 
titled to  use  the  implements  aud  ma- 
terials till  the  expiration  of  the  seven 
days*  notice,  and  that  the  previous  use 
was  a  conversion. 

5.  That  they  were  entitled,  after  the 
seven  dnx's,  to  use  all  implen^ents  and 
materiiUs  used  by  the  contractor  on 
any  part  of  the  works  for  constructing 
the  bridge. 

4.  That  they  were  entitled  to  a  lien 
upon  all  such  implements  and  ma- 
terials, so  used,  as  were  upon  any  land 
possessed  by  the  company,  on  which 
the  building  of  the  bridge  was,  in  a 
popular  sense,  being  carried  on.  But 
not  to  a  lien  upon  the  materials  of 
a  temporary  railway  constructed  for 
bringing  articles  to  the  bridge  from  an 
adjoining  river,  nor  to  a  crane  at  the 
end  of  such  temporary  railway,  not 
being  on  the  company's  land. 

5.  But  that  these  last  materials  were 
liable  to  be  used  by  the  company,  a^ 
above. 

6.  That  these  rights  of  the  company 
were  not  invalidated  by  the  possession 
of  the  bankrupt,  under  stat.  6  G,i. 
c.  16.  s.  72.,  he  being  the  true  owner. 

7.  Nor  by  other  implements  and 
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materials,  so  used,  having  been  remoTed 
without  any  objection  from  the  com- 
pany's authority,  the  lien  being  a  shift- 
ing one,  and  attaching  to  such  articles 
as  were  brought  from  time  to  time, 
and  ceasing  as  to  such  only  as  were 
removed. 

8.  Nor  by  the  implements  and  ma^ 
terials  not  being  scheduled. 

9.  The  assignees  of  J?,  having  brou^t 
trover  against  the  company  for  all  the 
implements  and  materials  above  men- 
tioned, the  defendants  pleaded  the 
contract  specially,  and  alleged  that  the 
implements  and  materials  were  brought 
and  used  for  the  bridge,  and  were  on 
the  ground  whereon  the  bridge  was 
to  be  built;  and  that  defendants  had 
|)Osses8ion  by  R*s  permission,  and  con- 
tinued to  possess  under  the  lien.  On 
replication  de  injuria :  Held,  that  de- 
fendants were  entitled  to  judgment, 
although  the  facts  did  not  bnn^  all  the 
articles  to  which  the  declaration  ap- 
plied within  the  lien,  the  plaintiffs  not 
having  new  assigned. 

10.  The  rules  as  to  new  assignments 
apply  to  tK>ver  as  well  as  trespass. 
Hawthorn  y.  Newcastle  upon  TSfnfi  and 
North  Shields  Rmlway  Company,  734  n. 

IL  By  special  contract 

1.  Construed  in  a  popular  sense,  7 Si. 
Ante,  I. 

2.  Place  where  it  attaches,  734.  Ante. 
I. 

3.  What  possession  sufficient,  734. 
Ami,  L 

4.  Contract  dving,  when  not  illegal, 
734.    Ante,  I. 

5.  Executory,  not  defeated  by  bank- 
ruptcy of  contractor,  he  bemg  the 
true  owner,  734.    Ani^,  I. 

6.  Shifting  attaches  on  substituted  ar- 
ticles, 734.    Antij  L 

7.  Schedule  not  necessaiy,  734.    Anti, 

8.  Modifications  implied  from  subject- 
matter,  734.    Ante,  1. 

LIGHTS. 

Ancient :  custom  of  London, 

Stat.  2&SW.4.  c. 71.  *. 3.,  enact- 
ing that,  when  the  access  of  light  to  a 
dwdling-house  &c.,  shall  have  been 
enjoyed   therewith  for  twenty  years 


without  interruption,  the  right  thereto 
shall  be  deemed  absolute  and  inde- 
feasible, any  local  usage  or  custom  to 
the  contrary  notwithstanding,  extends 
to  the  custom  of  the  city  of  London 
authorising  one  neighbour  to  obstruct 
the  access  of  light  to  another's  mes- 
suage,  &c.,  by  building  on  an  ancient 
foundation  :  therefore,  in  an  action  for 
building  so  as  to  darken  windows 
which  had  been  enjoyed  without  in- 
terruption for  twenty  years,  the  cus- 
tom of  London  is  no  longer  a  defence. 
Saliers*  Company  v.  Jay,  109, 


LIMITATIONS. 

L  Of  action:  acainst  police  magistrate, 
997.    Justice,  IL  3. 

II.  Of  action :  twenty  years'  adverse  pos- 
session, 679.     Pleading,  X. 

HI.  Of  action:  unconditional  promise. 
1.  Defendant  having  pleaded  the 
statute  of  limitations,  plaintiff  proved, 
in  answer,  that,  before  six  years  had 
elapsed  from  the  contracting  of  the 
debt,  and  within  six  years  before  action 
brought,  defendant  wrote  to  him  as 
follows  : 

"  I  do  not  desire  that  you  or  any 
one  of  my  creditors  should  lose  what 
I  owe  them;  on  the  contrary,  it  is 
very  much  my  wish  not  only  to  pay 
my  debts,  but  interest  upon  them  if  I 
can.  As  you  have  mentioned  the 
Limitation  Act,  I  answer  at  once,  that 
I  am  ready  to  put  it  out  of  my  power 
to  take  advantage  of  that  act,  and 
will  immediately  give  you  my  note  for 
whatever  amount  is  due  to  you.  To 
pay  you  now  or  within  the  year  I  am 
utterly  unable.  I  really  have  not,  as 
you  imagine,  received  600/."  "  It  is  of 
course  indispensable,  that  the  exact 
sum  I  owe  you  should  be  fixed,  whether 
you  accept  my  note  or  not.  I  have 
clearly  shewn  you  in  a  former  letter, 
that  your  account  is  not  in  accordance 
with  the  estimate  upon  which  you 
agreed."  **  If  you  really  cannot  pro- 
duce the  original  estimate,  or  the  rough 
dnSi  of  it,  it  certainly  is  reasonable 
that  some  (and  considerable)  deduction 
should  be  made  from  your  charges." 
(Details  as  to  this  were  then  stated.) 
**  Yon  will  perhaps  say,  what  deduc- 
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tion  you  are  prepared  to  make,  and 
I  shall  be  gUul  if  it  be  fuch  as  will 
allow  me,  with  justice  to  my  other 
creditor*,  to  give  you  my  note  for  the 
amount,  or,  it  it  be  possible,  to  borrow 
it  from  a  friend,  which  I  have  a  hope 
of  doing,  and  wipe  the  account  entirely 
out  ot  your  books."  "  I  am  fully 
sensible  of,  and  thankful  for,  the  for- 
bearance you  have  shewn ;  but  I  can- 
not move  a  step  in  the  wa^  to  give 
you  satisfaction,  and  do  justice  to  my 
creditors,  until  the  sum  actually  due 
to  vou  be  ascertained.*' 

Held,  that  the  letter  contained  an 
unconditional  promise  to  pay,  and  pre- 
vented the  Statute  of  Limitations  from 
operating.    Gardner  v.  M^Makon^  561. 

2.  Dbtinction  where  the  promise  b 
before  the  six  years  have  expired, 
561.    AhU^  1. 

IV.  Of  action :  payment  on  account. 

1.  An  acknowledgment  of  debt  bars 
the  Statute  of  Limitations,  because 
it  amounts  to  a  new  promise;  and, 
therefore,  if  made  afler  action 
brought,  it  is  no  bar.  Bateman  v. 
Pinder^  574. 

2.  Fraudulent  payment  by  one  of 
several  partners. 

Indebitatus  assumput  acainst  J.  and 
W, ;  plea,  the  Statute  of  Limitations ; 
replication,  that  the  debt  accrued 
within  six  years.  The  debt  was  origin- 
ally contracted  with  J.,  If.,  and  S,; 
and  &,  more  than  six  years  afterwards, 
and  within  six  years  of  the  action  being 
brought,  made  a  payment  in  respect  of 
it  to  plaintiff*.  S.  became  bankrupt 
shortly  after;  and  the  jury  found  that 
he  made  the  payment  in  fraud  of  J. 
and  W^  and  in  expectation  of  imme- 
diate bankruptcy. 

Held  that,  nevertheless,  the  payment 
barred  the  operation  of  statute.     God* 
dard  v.  Ingram^  839. 
5.  Verbal  evidence  of  part  payment, 

740.     Pott,  V. 

V.  Of  action :  exclusion  of  verbal  evi- 
dence. 

In  an  action  upon  a  promissory  note, 
to  which  the  Statute  of  Limitations 
was  pleaded,  plaintiff  gave  evidence 
that  defendant  had  paid  &t.  on  account 
of  the  note.    He  then  ofiered  to  prove 


I  that  defendant,  on  m  subsequent  occa- 
sion, admitted  orally  that  he  had  made 
such  payment  on  the  above  accouoL 

Held,  that  the  latter  evidence  was 
not  excluded  by  staU  9  G.  4.  c.  14.  t,  1. 
Bevon  v.  GeUttng,  740. 


LOAN. 

Debt  on  a  contract  to  lend,  845.    D^^ 
IL  1. 


LOAN  SOaETY. 

Proceedings  on  note. 

Proceedings  to  recover  the  amount 
of  a  promissory  note,  made  payable  to 
"  the  treasurer  for  the  time  bang"  of 
a  loan  society  under  stat.  5  &  6  W.A. 
c  25.  (see  Stat.  5  &  4  Vici,  c.  lio.  i. 
16.),  must  be  taken  by  the  treasurer 
in  office  when  such  proceedings  are  to 
be  commenced,  not  the  party  who  was 
treasurer  when  the  note  was  made. 

Such  treasurer  cannot  bring  an  ac- 
tion upon  the  note,  but  must  proceed 
by  complaint  before  a  justice  under 
Stat.  5  &  6  9F.  4.C.  S3,  i.  8. 

Qaurrr,  whether  the  trustees  of  the 
society  could  sue  upon  such  note,  in 
virtue  of  the  rights  vested  in  them  by 
sect.  4.  ?     Tlmau  v.  HUGawu,  413. 


LONDON. 

I.  City  companies,  95.    Btf-law. 

II.  Custom  as  to  ancient  lights,  109. 

III.  Custom  of  trade  in,  how  proved,  19a 
IntMrance, 

IV.  Brokers :  pleading,  999.    Plemdmg, 
VIII.  2. 


LORDS  OF  TREASURY. 

Jurisdiction  in  compensation  cases,  285. 
Statute,  XLL  4. 


MAGISTRATE. 
Juttice  oftke  Peace, 

MAJORITY. 

Intendment  as  to  proper  parties  776. 
Poor,  V.  2. 


MAUCE. 


MANDAMUS,  L— IX.  l.    1047 


MALICE. 

Evidence :  indirect  motive. 

In  an  action  for  an  alleged  libel, 
contained  in  an  answer  to  inquiries 
respecting  the  character  of  a  servant, 
the  plaintiff  establishes  a  case  to  go  to 
the  jury,  if  there  is  any  evidence,  as 
matter  of  fact,  that  the  answer  com- 
plained of  was  untrue  to  the  defend- 
ant's knowled<;e,  or,  as  to  the  matters 
of  opinion,  that  the  defendant,  in 
giving  the  character,  did  not  reaWy 
act  on  the  opinion  which  he  professes 
to  have  entertained. 

Plaintiff*  having  been  employed  by 
defendant  as  governess  to  her  children 
for  upwards  of  a  year,  durine  which 
defendant  twice  recommended  her  to 
other  similar  situations,  was  dismissed 
in  an  abrupt  manner,  without  cause 
assigned,  and  lost  a  new  en^ement 
in  consequence  of  defendant  giving  the 
following  answer  to  an  enquiry  re- 
specting her  qualifications :  **  I  parted 
with  her  on  account  of  her  incompe- 
tency, and  not  being  ladylike  nor  good 
tempered;"  to  which  a  postscript  was 
added,  **  Mav  I  trouble  you  to  tell  her 
that  this  is  the  third  time  I  have  been 
referred  to.  I  b^  to  decline  any  more 
applications."  The  plain tiiF  gave  ge- 
neral evidence  of  tier  competency, 
ladylike  manners,  and  good  temper. 
The  previous  applications  referred  to 
in  the  postscript  were  on  the  occasions 
on  which  the  defendant  had  recom- 
mended plaintiff  to  other  situations. 
No  evidence  was  given  for  the  de- 
fendant. The  judge  directed  the  jury 
that  the  communication  was  privi- 
leged, unless  there  was  direct  evidence 
that  it  was  influenced  by  some  mali- 
cious fecline;  but  that,  if  a  prim& 
facie  case  of  intentional  falsehood  had 
been  made  out,  the  defendant  ought  to 
have  shewn,  and  could  not,  under  the 
circumstances,  have  had  much  difficulty 
in  shewinc,  the  assertion  to  have  been 
made  under  a  belief  of  its  truth :  and 
that  the  question  was  whether,  looking 
at  the  whole  case,  there  was  sufficient 
proof  that  defendant  had  been  influ- 
enced by  an  improper  feeling. 

Held,  that  the  direction  was  risht, 
and  that  there  was  evidence  of  mdice 
for  the  jury.    Fountain  y.  Boodle^  5. 


MANDAMUS. 

I.  When  it  lies. 

1.  To  enforce  award  of  compensation, 
285.     Statute,  XLI.  4. 

8.  Notwithstanding  remedy  by  in- 
dictment, 528.     Rmlway,  1. 1. 

5.  To  sheriff  to  execute  precept  for 
compensation  inquiry,  744.  RaiU 
way,  IL  1. 

II.  When  it  does  not  lie. 

1.  Where  there  is  another  remedy: 
limitation  of  the  doctrine.  Ricikards 
v.  Dyke,  267. 

2.  To  sessions  to  make  special  entry, 
367.    Poor,  XXII.  1. 

3.  To  erase  entry,  when,  391.  597  n. 
Poor,  XXI.  3.  XXII.  5. 

IIL  When  refused. 

1.  To  raise  [K>rtion  of  litigated  rate, 
589.     Church  Rate,  III. 

2.  To  enforce  custom  not  distinctly 
shewn,  599.     Church  Rate,  IV.  2. 

J.  Second  application,  599.  Church 
Rate,  IV.  2. 

4.  To  enter  continuances  and  hear  an 
appeal  already  determined  on  a  point 
not  a  preliminary  point  of  practice 
which  is  matter  of  law,  810.  Poor. 
XXI.  6. 

IV.  To  whom. 

1.  Where  one  essential  party  is  willing. 
Regina  v.  Pickles,  600. 

2.  Identification  of  as  the  parties  re- 
fusing, 675.     Poor,  II.  2. 

V.  Affidavits  for  rule. 

1.  Certainty  in,  599.  Church  Rate,  IV.  2. 

2.  What  must  be  shewn,  602.  Church 
Rate,\. 

VI.  Peremptory,  528.    Railway,  1. 1. 

VJI.  Return  :  when  not  a  pleading,  577. 
Pm/,IX.  1. 

VIII.  Pleading:  who  is  to  be  regarded 
as  plaintiff,  577.     Pott,  IX.  1. 

IX.  Costs. 

1.  Where    there    are   several    issues 
found  for  different  parties. 
To  a  mandamus,  commanding  a  cor- 
poration to  admit  the  prosecutor  as  a 
commoner,  on  his  qualification  within 
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MISDEMEANOR. 


an  alleged  custom,  the  corporation 
made  a  return,  denyine  the  custom, 
and  also  denying  the  alleged  qualifi- 
cation, on  two  independent  grounds 
of  fact.  The  prosecutor,  by  his  plea, 
took  three  traverses  on  these  points 
severally ;  and  the  corporation  joined 
issue.  On  trial,  the  jury  negatived 
the  custom,  but  found  for  the  prose- 
cutor on  the  last  two  issues. 

Held,  that  the  prosecutor  was  not 
entitled  to  costs  on  the  issues  on  which 
he  had  succeeded,  either  under  stat. 
4  Anne,  c.  16.  s,  5.,  stat.  9  AtinCf  c.  20. 
«.  5.,  or  R.  HU.  4  W,  4.  General  Rules 
and  Regulations,  7.  Emery  v.  Malms- 
bury,  577. 

2.  What  a  substantial  defect  in  pro- 
ceedings, 599.    Church  Bale,  IV.  2. 

X.  Error  on,  528.    Railway ^  I.  1. 


MANOR. 

Tenants   when   incompetent   witnesses, 
307.     Witneu^  I. 


MARSHAL. 

Removal  of  insolvent  debtor  into   his 
custody,  188.,  Habeas  Corpus,  I. 


MASTER. 

I.  Of  ship,  qualifications  under  naviga- 
tion act,  76*8.     Shipping,  IV. 

II.  Devolution  of  authority  on  his  death. 
7C8.     Shipping,  IV. 


MASTER  AND  SERVANT. 

I.  After  the  dissolution  of  the  relation. 
Malice  in  answering  questions  as  to 
character,  5.    Malice, 

II.  Under  agreement  to  serve  as  mari- 
ner, 768.     Shipping,  IV. 


MAXIMS. 

I.  Caveat  emptor,  58,  68.     Vendors^  I. 

II.  Utile  per  inutile  non  ritiatur,  776. 
Poor,  XV.  2. 

MEMORAiroUM. 
In  writing,  485.    Carrier^  I. 

MERITS. 

Decision  on  the,  570.578. 588. 591. 597n. 
400.    Poor,  XXI,  XXII. 


MIUTARY  LAW. 
Desertion,  825.    Eaheas  Corpus^  VL. 

MINEa 

I.  Measure  of  damage  in  trespass  for 
digging  coals. 

In  trespass  for  digginjg  plainttfrs 
coals  in  his  mine,  and  takmg  and  con- 
yerdng  them,  the  proper  measure  of 
damages  is  the  value  or  the  coal  when 
it  was  first  severed  from  the  mine;  if 
defendant  has  afterwards  removed  the 
coal  and  brought  it  to  the  pit's  mouth, 
plaintiff  cannot  recover  damages  ac- 
cording to  the  increased  value  given  to 
it  by  these  operations,  though  he  amy 
have  had  no  opportunity  of  claiming  the 
coal  before  they  were  performed. 

The  defendant,  therefore,  in  trespass 
must  be  allowed  in  damages  for  his 
expence  and  labour  in  removing  the 
coal  and  bringing  it  to  thermit's  mouth, 
but  not  in  first  severing  it  from  the 
mine.   Morgan  v.  Powell,  278. 

II.  See  also  Wood  v.  Morewood,  440  n. 

MINORITY. 
Of  vestry,  589.    Church  Raie,  IV.  2. 


MATERIAUTY. 

Of  omission  in  examination,  570. 
Poor,  XXI.  1.  XXII.  4. 


588. 


MISDEMEANOR. 

Certainty  in  incUctmenty  180.     Indki" 
ment. 


inty 
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MISFEASANCE. 

As  dUtinguished  from  nonfeasance,  511. 
Broker,  I. 

MISREPRESENTATION. 

By  grantee,  in  suggestion  for  patent,  641. 
Statute^  XL.  6. 


MISTAKE. 

I.  Unreasonable  proviso  inserted  under 
n  mistake  in  a  statute  local  and  per- 
sonal, public,  744.    Railway,  II.  1. 

II  In  requisition  for  compensation,  or  in 
precept,  744.    Railway,  II.  1. 

III.  Irregularity  by  mistake  of  officer  of 
Court,  948.     WarraTit  of  Attorney. 

MONEY  HAD  AND  RECEIVED. 

Consideration  for  vacated  annuity,  568. 
Annmty. 

MONEY  PAID. 

Travelling  expences,  to  whose  use  paid, 
928.     Phyiician. 

MONITION. 
To  lay  rate,  589.    Church  Rate,  IIL 

MORTGAGE. 

I.  Under  local  acts  relating  to  turnpike 
ways  and  bridges,  757.     Turnpike,  L 

ir.  Distinction  between  mortgage  of  a 
portion  and  mortgage  of  the  whole, 
757.     Turnpike,  I. 

III.  Legal  estate,  where  there  are  leveral 
mortgages,  757.     Turnpike,  I. 

IV.  Of  goods,  500.     Bill  of  Sale. 

V.  Estoppel  of  mortgagor  from  disput- 
ing his  right  to  mortgage,  757.  l^im^ 
pike,  I. 

MUNICIPAL  CORPORATIONS. 

I.  Incorporation  under  5  &6W,4,c,  76, 
«.14U 


1.  What  defects  in  the  petition  do  not 
invalidate  the  charter,  64 1  •  Statute, 
XL.  6. 

2.  Proper  course  of  objecting  to  valid- 
ity of  incorporation,  641.  Statute, 
XL.  6. 

3.  Non-existence  of  gaol,  641.  Statute^ 
XL.  6. 

II.  Qualification  to  be  councillor. 
Name    being   on    burgess    list,  475. 

Statute,  ^.  2. 

III.  Election  of  councillor. 

1.  To  supply  ordinary  and  extraor- 
dinary vacancies  at  the  same  elec^ 
tion,  143.    Statute,  XL.  5. 

2.  Mode  of  voting,  143.  Statute,  XL. 

3. 

IV.  Alderman. 

Qualification:  title  to  be  on  burgesi 
list,  475.     Statute,  XL.  2. 

V.  Burgess  list* 

1.  All  the  overseers    muft  sign,  31. 

Statute,  XL.  1. 
8.  When  it  comes  into  operation,  475. 

Statute,  XL.  2. 

VI.  Compensation. 

1.  To  town  clerk,  285.  Statute,  XL. 
4. 

2.  Deduction  for  continued  employ- 
ment, 285.    Statute,  XL.  4. 

3.  Jurisdiction  of  Lords  of  Treasury, 
285.     Statute,  XL.  4. 

4.  Award  enforced  by  mandamus,  285. 
Statute,  XL.  4. 

5.  For  incidental  employments,  285 
Statute,  XL.  4. 

6.  To  attorney  of  borough  court,  550. 
Statute,  XL.  5. 

7.  What  change  in  office  not  an  aboli- 
tion, 550.     Statute,  XL.  5. 

8.  What  is  an  office  of  profit,  550. 
Statute,  XL.  5. 

VII.  Penalties. 

Joint  or  several,  3 1 «    Statute,  XL.  1 . 

VIII.  Officers. 

1.  Town  clerk,  285.    Statute,  XL.  4. 

2.  Solicitor  to  charities,  885.  Statute, 
XL.  4, 
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MUNICIPAL  OORPORATIONS.IX.-XL     NOTICE,  I-IIL 


UL  Borough  court. 
Ofice  of  ■ttomer  in,  55a    Simimie, 
XL.  5. 

X.  Quarter  teaioos. 

Grant  of,  641.    Simimie^  XL.  6. 
XL  EsemntkNi  finom  county  Fitety€4l. 

MUTINY. 
Bj  qualified  refiual   to  navigate,  768. 


MUTUAUTY. 
OfdebU:  pleaifing:  889.    SH^.h 

NAME. 

I.  Of  owner,  stating  in  indictment,  998. 

n.  Ofpariih,  fariance,  800.  Poor,XIV. 


11. 


NAVAL  STORES. 


Eoibenlenent of :  indictment:  puniih- 
meat,  406.    SimMe^  U. 

NAVIGATION. 

NEGLIGENCE. 
I.  Who  may  sue. 
Consignor  or  consignee,  483.  492.  Car- 
tier. 

If.  Negation  of,  when   not  a    defence 
under  General  Issue,  919.     TYetpau, 

NEW  ASSIGNMENT. 
In  trover,  734.    Lien,  I. 

NEW  TRIAL. 
Motion  for  rule. 

In  what  court  at  Wettwmuier^  when 
the  cause  is  in  the  Lameatier  Court  of 
Common  Pleas.  Caiterai  v.  Kemycm, 
319. 

NISI  PRIUS. 
Judge. 


NONFEASANCE. 

Af  dirtinguiibed  firom  miiff  ncf,  511. 
Broker  J  I. 

NONSUIT. 

L  After  what  acceptance  of  isHie  it  can- 
not be  daimed,  705.     Gwmrmmiee,  L 

II.  Wliat  objection  available  oo  motioB 
for.    MUet  V.  Bomgk,  845. 

NOT  GUILTY. 
Defence  adnrnable  under. 

I.  Inevitable  accident,  when,  919.   7Vo 

II.  In  case  for  malidoos  bankmptcr,  79. 
BiHucnpij  I. 

NOTARY. 

Service  under  apprenticeship. 

Under  stat.  41  G.  3.  (U.  T.)  c.  79, 
a  person  having  served  his  Ibil  time  of 
apprenticeship  with  a  notanr  was  not 
qualified  to  be  enrolled  and  admitted 
a  notary  if,  during  part  of  that  time,  be 
had  served  also  under  articles  as  an 
attorney's  clerk,  though  to  the  same 
master,  performing  as  much  service  in 
one  capacity  as  in  the  other. 

So  held  by  the  Court  of  Exchequer 
Chamber,  reversing  the  judgment  of 
the  Queen*8  Bench. 

See  now  stat.  6  &  7  Far/,  r.  90.  Be^ 
gina  V.  7^  Scriteuer**  Company,  939. 

NOTICE. 

L  In  law. 

1.  Agent  buying  from  principal,  6S. 
Vendors,  I.  2. 

S.  Of  provisions  In  public  statute,  not 
notice  of  acts  done  in  compliance 
therewith,  757.     Twi^fike,  I. 

II.  Judicial. 

Of  authorities  in  Ireiamd,  493.  £jrr- 
cmiors,  I. 

III.  Signature. 

1 .  By  clerk  of  the  person  authorised 
in  the  name  of  his  principal, 
cient,845.    Dedi^  lUl. 


NOTICE,  III.  2.— X. 

2,  By  one  of  two  joint  officers  in  miine 
of  both,  845.     Debt,  II.  1, 

JV.  Under  special  contract. 

User  before  expiration  of  required  no- 
tice when  a  conversion,  734.  Licn^  I. 

V.  Of  demand. 

1.  An  implied  condition  precedent  to 
action  under  statute,  845.  DcbL 
II.  1. 

2.  Statement  of,  in  declaration,  845. 
Debt,  II.  1. 

3.  Insufficient,  not  cured  by  express 
promise  to  pay,  845.    Debt,  II.  1, 

4.  Inferred  from  express  promise  to 
pay,  845.    Debt,  11.  1. 

VI.  Of  action. 

1.  A  notice  of  action  to  a  magistrate, 
under  stat.  24  G.  2.  c.  44. 1. 1.,  must 
specify  the  place  at  which  the  act 
complained  of  occurred. 

It  is  not  enough  that  it  names  the 
day. 

The  omission  is  not  cured  by  the 
magistrate  pleading  a  tender  of  amends, 
under  sect.  2.   Martins  v.  Upcher^  662. 

2.  Right  to :  see  997.    Justice,  II.  5. 

VII.  Of  trial. 

Where  case  sent  back  to  sessions  by 
Q.  B.,  437.     Appeal,  I. 

VI II.  To  produce. 

1.  When  Court  may  look  at  a  copy 
filed  according  to  rule  of  Court, 
357.     Poor,  XVII.  5. 

2.  When  the  document  on  which 
plaintiff  sues  has  to  be  identified  as 
part  of  defendant's  case,  956.  Bills, 
VII.  4. 

IX.  To  quit.    Landlord  and  Tenant. 

X.  Pleading,  845.    Debt,  II.  1. 

NUNQUAM  INDEBITATUS. 
Replication,  239.     Payment,  III. 

NUISANCE. 

Liability  of  owner  and  of  occupier,  449. 
Drain, 

OATH. 

I.  When  essential  as  a  qualification,  845. 
Debt,  II.  1. 

VOL.  III.  N.  8. 


.    OFFICE,  I.  II.  UI.  !05l 

II.  Evidence  of  trustees  being  duly 
sworn,  845.    Debt,  II.  1. 

OBJECTION. 

I.  To  misdescription  of  appellant  parish, 
when  to  be  taken,  800.  Poor,  XIV. 
11. 

II.  Preliminary  or  not,  810.  Poor 
XXI.  6. 

III.  When  not  waived  by  terms  used  in 
pleading,  961.    Distress,  II.  2. 


OCCUPATION. 

I.  "What  is  occupation  for  purposes  of 
rating,  14.  204.  242.  Poor^Vl.  966. 
984.  Sewers,  I. 

II.  As  evidence  of  tenancy,  605.  Land' 
lord  and  Tenant,  I.  1. 

III.  Charges  and  duties  in  respect  of. 

1.  Rates.    Ante,  I. 

2.  What  duties  as  to  drains,  &c.  primA 
facie  devolve  upon  occupier,  449. 
Drmns, 

3.  Liability  of  occupier  in  respect  of 
charges  which  ultimately  fall  on  the 
owner,  148.    Bridges,  1. 

IV.  What  allegation  does  not  import, 
449.     Drains, 

V.  Where  name  of  occupier  unknown, 
966.     Sewers,  I. 


OFFENCE. 

I.  Joint  or  several,  31.     Statute^  XL.  1. 

II.  Two  indictments  for  same  ofience, 
258.    Indictment,  IV.  1. 

OFFICE. 

I.  Nature  of. 

1.  What  is  an  office  of  profit,  S50. 
Statute,  XL.  5. 

2.  Of  attorney  in  borough  court,  550. 
StatuU,  XL.  5. 

II.  Determination  of. 

What  change  is  not  an  abolition,  550. 
Statute,  XL.  5. 

III.  Compensation    for,    550,     Statue, 
XL.  5. 
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OFFICER. 

I.  Acdne  without  hting  fworn  in,  acts 
when  inyalid,  845.    JMi,  II.  1. 

n.  For  the  time  being,  413.    Loam  So- 

III.  Ptoof  of  acting  as,  690.  Apothecary. 

TV.  Acto  of. 

1 .  Acts  of  joint  officers,  845.  Debi^  II.  1 . 
S.  Acts  of  deputy,  845.    Debt,  II.  1. 

V.  Irregularity  by  mistake  of,  948.   War^ 
rant  of  Atlomey. 

VI.  Protection. 

1.  Distinction  between  protection  by 
the  common  law  or  goieral  statute, 
and  protection  by  roecial  statute, 
997.  1006.     Justice,  U.  3. 

9.  Executing  process  of  competent  au- 
thority, 984.    Sewers. 

ONUS  OF  PROOF. 
Emdencc.    Irregmlarity.    Stawtp. 

ORDER. 

I.  Of  public  company. 

1.  For  calls,  845.    Debt,  II.  1. 

S.  For  gifing  notice,  845.   Debt,  II.  1. 

II.  Of  justices. 

1.  PreliminaiT  complaint,  need  not 
appear  in  the  evidence,  776.     Poor, 

2.  Reasonable  intendment  as  to  juris- 
diction, 776.    Poor,  XV.  2. 

3.  Respect  had  to  ancient  forms,  776. 
Poor,  XV.  2. 

4.  Utile  per  inutile  non  vitiatur,  776. 
Poor,  XV.  2. 

5.  Finding  by  implication,  776.  Poor, 
XV.  2. 

6.  What  qualifications  need  not  ap- 
pear, 776.     Poor,  XV.  2. 

7.  What  removable  bv  certiorari  where 
there  is  no  special  case,  776.  792. 
800.    Poor,  XIV.  XV. 

8.  Estoppel  by  appeal  and  not  raising 
the  objection,  800.    Poor,  XIV.  11. 

"  9.  Immaterial  variance,  80a     Poor, 
XIV.  11. 

10.  Supersedeas  when  too  late,  542. 
Poor,  XVI.  2. 


PARTNER,  L 

11.  Afaandoiiiiient  oC;  547.  557.  Poor, 
XVI.  4.  XVIL  3. 


12.  Second,  on  abandonment  of  fint, 
547.     Poor,  XVL  4. 

OWN  WRONG. 
P^  961.    Distress,  II.  2. 

OWNER, 

What  duties  prima  fiMue  devolve  on  oc- 
cupier, 449.    Drahts, 

PALACE. 
Royal,  14.    Poor,  VI.  1. 

PARISa 
Bosmdanes.  ChwtckBaU.  Poor.   J^Ae. 

PARTICULAR  OP  DEMAND. 

To  make  invalid  note  admissible  under 
account  stated,  3 1 6.     Partner,  L 

PARTICULARITY. 
In  indictment,  292.    Conspiracy, 

PARTNER. 

I.  Mutual  authority  to  bind. 

The  implied  authority  of  one  partner 
to  bind  another  by  promissory  note  or 
bill  of  exchange  is  confined  to  partner- 
ships for  the  purpose  of  trade. 

One  of  two  attorneys  in  partnership 
has  no  implied  authority  to  bind  his 
partner  by  a  note  in  the  name  of  the 
firm,  though  given  for  their  d^t.  As, 
for  money  handed  to  the  finn  by  a 
client,  to  be  laid  out  on  mortgage. 

Declaration  on  a  promissory  note, 
with  a  count  on  an  account  stated  : 
particular  of  demand,  specify  ii^  that  the 
action  is  brought,  to  recover  SSSL  due 
on  the  note  set  forth  in  the  first  count, 
with  interest  from  &c  to  the  day  of 
payment;  and  that  plaintifi^  for  re* 
covery  thereof,  will  avail  herself  of  the 
*  whole  or  anv  part  of  the  declaration : 
Held,  that  the  note,  being  invalid,  was 


PARTNER,  ir.  III.  IV. 

not,  by  this  particular,  made  admissible 
evidence  of  the  account  stated.  Hed- 
ley  V.  Bamhridge^  316. 

II.  Discharge  of  guarantee  by  change  in 
firm,  703.     Guarantee^  I. 

III.^  Fraudulent  part  payment  by  one  bars 
Statute  of  Limitations  as  to  all»  839. 
Limitations^  IV.  2. 

IV.  Set-off,  how  pleaded  by  one  partner 
sued  alone  for  a  joint  debt,  822.  Set^ 
offy  1. 


PATENT. 

I.  False  suggestion,  641.  Statute,'^,  e. 

II.  What  good,  until  avoided  by  sci.  fa., 
641.     iSte/tt/r,  XL.  6. 

PAYMENT. 

I.  As  evidence  of  contract,  845.    Debt^ 
ILl. 

II.  When  It  must  be  pleaded. 

In  an  action  on  a  bill  of  exchange, 
to  which  there  is  no  plea  of  payment, 
Re^,  Gen,  Trin,  1838,  prevents  the 
defendant  from  giving  evidence  of  pay- 
ment, though  it  be  tendered  only  for 
the  purpose  of  shewing  that  the  jury 
ought  not  to  give  damages  in  respect 
of  interest,  as  no  principal  sum  bearing 
interest  was  due  in  any  part  of  the 
period  for  which  interest  is  claimed. 
Adamt  v.  Ptdk,  2. ' 

III.  In  answer  to  plea  of  sct-oi!^  how  let 
in. 

On  replication  to  a  plea  of  set-off  in 
an  action  of  debt,  that  plaintiff*'  never 
was  indebted  in  manner  and  form," 
&c.,  the  plaintiff  cannot  prove  pay- 
ment. 

To  let  in  such  proof,  he  should  re- 
ply that  he  was  not,  nor  is,  indebted. 
Stockbridge  v.  Suuam»,  239. 

IV.  To  take  case  out  of  Statute  of  Limi- 
tations. 

1 .  Verbal  acknowledgments  admissible 
in  corroboration,  740.  LimitatioM, 
V. 

2.  Fraudulent,  b^  one  of  several  part- 
ners, 839.    Ltmitations,  IV.  2. 

3.  Payment  on  account  after  action 
brought,  574.    LhnitatUmt,  IV.  2. 


PHYSICIAN. 
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PENALTY. 
Joint  or  several,  51.    Statute,  XL.  1. 

PERFORMANCE. 

I.  By  plaintiff,  194.    Guarantee,  IL 
IL  Allegation  of  time  for,  466.    ArbUra* 
tum,\. 

PERJURY. 

Authority  to  comnut  for,  997. 1007.  Ji»- 
Oce,  II.  5. 

PHYSICUN. 

Action  by,  for  fees  and  expenies. 

A  physician  has  in  general  no  legal 
right  of  action  for  his  fees ;  but  he  may 
have  it  by  actual  contract,  the  onus  of 
proving  which^  in  an  action  for  such 
fees,  is  upon  the  plaintiff. 

Defendant,  a  lady  of  moderate  for- 
tune, requested  plaintifl^  a  physician,  to 
attend  her  brother,  who  was  ill,  and 
in  indigent  circumstances.  After  plain- 
tiff  had  so  attended  for  some  time,  de- 
fendant wrote  to  him  t  **  Aa  your  ac- 
count acainst  me  for  attendance  on 
my  brotner  must  be  formidable,  you 
will  oblige  me  by  letting  me  have  it." 
"  My  wish  is  to  present  you  with  such 
a  sum  as  you  would  call  upon  me  to  pay 
you."  <*  I  do  not  know  wnat  you  would 
deem,  under  the  circumstances,  a  suit- 
able acknowledgment.''  **  I  hope  you 
will  at  once  tell  me  what  Hun  will  be 
agreeable  to  you  to  accept  from  me.'* 
Plaintiff  named  150^,  which  defendant 
said  was  more  than  she  had  expected, 
or  could  afford  to  pay,  and,  after  some 
other  communications,  she  wrote : 
'^Let  me  know  the  name  of  your 
bankers,  that  I  may  pay  70/.  to  your 
account  in  liquidation  of  my  debt  to 
you  up  to  the  present  time.  You  will 
further  oblige  me  by  letting  me  know 
on  what  terms  you  will  continue  your 
visits." 

Plaintiff  broucht  assumjptit  for  the 
higher  sum.  The  Judee  left  it  to  the 
jury  to  say  whether  were  had  been 
any  contract  between  plaintiff  and  de- 
fendant for  payment  of  fees.  The  jury 
thought  not,  and  found  a  verdict  for 
sz  f 
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PLACE,  L— IV. 


PLEADING,  IL— VUL 1,  «. 


the  defendant.  On  motion  for  a  new 
trial :  Held,  that  the  jury  had  drawn  a 
right  condufion  from  the  evidence. 

Held  also,  that  plaintiff  could  cot 
recover  histrayelling  expenses  incurred 
in  visiting  plaintiff's  brother,  as  roonev 
paid  to  defendant's  use;  for  that  such 
payments  were  made  to  plaintiff's 
own  use  in  the  ordinary  exercise  of  his 
profession.     Feitch  v.  Russeli,  928. 

PLACE, 

I.  Of  death,  933.    Coroner,  h 

IL  Where  lien  by  contract  attaches,  754. 
Lien,  L 

IIL  Statement  of,  in  notice  of  action,  66S. 
NUiee,  VL  1. 

IV.  Venue  in  action  against  police  mngis- 
trate,  997.    Justice,  IL  3. 

PLEA. 

L  Several  pleas. 

1.  Non-assumpsit,  and  denial  of  te- 
nancy, 603.  Landlord  and  Tenant, 
L  1. 

S.  Effect  of  party's  election  between 
two  pleas,  603.  Landlord  and  7V- 
nant,  I.  1 . 

II.  One  plea  intended  to  answer  several 
counts,  bad  for  not  shewing  identity  of 
the  several  causes  of  action,  922. 
Pleading,  VIII.  2. 

IIL  With  reference  to  jurisdiction,  -193. 
Executors^  I. 

IV.  Particular  pleas. 

1.  I^eavc  and  licence,  by  grant  of  power 
of  distress,  723.    IHstreu,  V. 

2.  Set-off  of  joint  debt,  822.  Srt- 
off,L 

5.  Payment.    Pat/ment,  II. 

PLEADING. 

I.  Admissions. 

1.  Admissions  on  the  record,  679. 
Pott,X. 

2.  Allegations  admitted  are  to  be  taken 
in  the  sense  in  which  they  were 
pleaded,  768.     Shipping,  IV. 

3.  By  demurrer,  822.    Set  off,  L 


II.  Traverse. 

1.  Cumulative.    De  inJuriL 
S.  Qualified  by  admissions  in  the  in- 
ducement, 768.    Slipping,  IV. 

IIL  Particularity. 

1.  What  sufficient  afber  verdict,  79. 
BankmpifL 

2.  Allegation  of  the  undertaking  of  a 
known  duty,  466.     ArhUrmHom,  V. 

IV.  Certainty. 

In  indictment  for  misdemeanor,  180* 
InSehneni,  III. 

V.  Essential  &cU  must  be  alleged  con- 
clusively, 271.     Surety,  L 

VL  Duplicity. 

1 .  One  of  the  defences  not  a  good  one. 
To  debt  for  1 1/.  3«.  6tf.,  defendant 

pleaded  that  he  had  accepted  a  bill 
drawn  by  plaintiff  for  the  amount, 
which  plaintiff  before  the  action  in- 
dorsed to  B^  who  held  it  till,  at,  and 
after  the  commencement  of  the  action : 
that  at  maturity  defendant  paid  B.  5/. 
in  discharge  of"^  the  bill  to  that  extent, 
and  that,  for  the  residue,  B.  had  com- 
menced an  action  against  defendant, 
which  was  still  pending. 

Held  bad,  on  special  demurrer,  for 
duplicity ;  for  that,  assuming  the  pen- 
dency of  the  action  by  B.  not  to  be 
a  good  defence  as  to  the  residue,  still 
it  was  set  up  as  a  defence  on  the  plea; 
and  therefore  the  plea  offered  two  com- 
plete answers;  first,  that  the  bill  was 
outstanding  at  the  time  of  the  present 
action ;  secondly,  that  part  of  it  was 
paid,  and  an  action  pending  for  the  re- 
sidue.    Wright  v.  Watts,  89. 

2.  Unnecessary  allegation,  459.  Bills, 
III. 

3.  Not  by  pleading  matter  in  abate- 
ment by  way  of  inducement  to  plea 
in  bar,  822.     Set-off,  I. 

VIL  Pleading  the  legal  effect. 
What  defeasances  may    be    omitted, 
194.     Guarantee,  II. 

VIII.  Identity. 

1.  Inference  from  identity  in  amount 
of  debt,  1 94.     Guarantee,  IL 

2.  Identity  of  causes  of  action  in  dif- 
ferent counts. 


PLEADING,  IX.— XIV. 
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Declaration  in  debt :  1st  count  de« 
manded  45/.  for  work,  &c.  as  plain- 
tifT's  agent ;  5d  count  demanded  45/. 
on  an  account  stated. 

Plea,  that  the  monies  in  the  1st  and 
3d  counts  mentioned  are  claimed  for 
work  done  as  a  broker  of  the  city  of 
London^  and  that  plaintiff  was  not  duly 
admitted  a  broker. 

Held  bad,  on  special  demurrer,  for 
not  averring  that  the  account  men- 
tioned in  the  third  count  was  stated  in 
respect  of  the  work  mentioned  in  the 
first.    Rayner  v.  Wright^  922. 

IX.  Performance  by  plaintiff. 
Averment  of  giving  time  in  declaration 

on  guarantee,  194.     Guarantee,  IL 

X.  Title :  adverse  possession. 

Trespass  quare  clausum  fregit.  De* 
claration,  August  1838.  Plea,  that  W,, 
being  seised  in  fee  of  the  close,  before 
the  time  when  &c.,  to  wit  June  23d, 
179t,  demised  it  to  J,  H.  for  ninety 
years,  by  virtue  of  which  demise  J.  H. 
afterwards,  to  wit  on  the  same  day, 
entered  and  was  possessed :  that  after 
the  demise,  and  during  the  term,  J.  H, 
being  so  possessed,  to  wit,  on  November 
21st,  1812,  made  his  will,  and  thereby 
bequeathed  the  close  to  W.  H,  for  all 
his,  the  testator's,  estate  therein  :  that 
afterwards,  to  wit  on  January  17th, 
1820, «/.  H.  died  so  possessed  of  the 
said  close  for  the  remainder  of  the  said 
term,  after  whose  death,  to  wit,  on  21st 
February  1820,  the  executors  assented 
to  the  beauest,  whereby  W,  H,  then 
became  and  was  possessed  for  the  re- 
mainder of  the  term  :  and,  he  being  so 
possessed,  plaintiff,  under  colour  of  a 
pretended  demise  to  him  for  his  life  by 
W,  before  the  demise  by  IV,  to  ./.  i/., 
entered,  to  wit,  on  the  day  and  year 
mentioned  in  the  declaration,  and  was 
possessed  :  and  thereupon  defendant, 
at  the  time  when  &c.,  as  the  servant 
of  JV.  IL,  entered  upon  plaintiff  &c. 

Replication :  That  the  trespasses 
were  committed  after  31st  December 
1833,  mentioned  in  statute  5  &4  IV,  4. 
c.  27.  *.  2.  :  that  the  entry  was  for  the 
purpose  of  recovering  the  said  close : 
that  the  supposed  right  of  entry  did 
not  first  accrue  within  twenty  years 
next  before  such  entry;  and  that  by 
reason  thereof  the  said  right  had  be- 


come extinguished  at  the  time  when 

Rejoinder:  'That  no  acknowledge 
ment  of  title  had  been  given,  pursuant 
to  Stat.  S  &41V.4.  C.27.  w.  14,  15., 
before  the  passing  of  the  act :  that 
W,  H,,  at  the  time  of  the  passing  of 
the  act,  claimed  to  be  and  was  entitled 
to  the  clobe  as  in  the  plea  mentioned  : 
that  the  close  was  not  then  possessed 
adversely  to  the  right  of  W.  H. :  and 
that  the  entry  was  made,  as  in  the  plea 
mentioned,  within  five  years  next  after 
the  passing  of  the  act. 

Surrejomder :  That  the  close,  at  the 
time  of  the  passing  of  the  act,  was 
possessed,  to  wit  by  one  S,^  adversely 
to  the  alleged  right  of  W,  H,  Issue 
thereon ;  and  verdict  for  plaintiff. 

Held,  that  the  replication  did  not 
admit  a  possession  in  J,  H,  or  W,  H, 
within  twenty  years ;  and  that  there- 
fore the  rejoinder  alleging  only  new 
matter  which  was  negatived  by  the 
finding  in  favour  of  the  surrejoinder, 
the  plaintiff  was  entitled  to  judgment. 
And  this,  although  S,  mentioned  in  the 
surrejoinder  did  not  appear  otherwise 
than  a  stranger,  througn  whom  neither 
party  made  title. 

By  the  Court  of  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court  of 
Q.  B.     Newlandi  v.  Hdmei,  679. 

XI.  Time :  certainty  of. 

1 .  In  indictments,  406.    Statute,  II. 

2.  When  not  material,  679.    Ante,  X. 

XII.  Effect  of  videlicet,  79.  Bankrupt, 
I.  194.  Guarantee,  II.  271.  Surety^ 
I.     679.  Antly  X. 

XIII.  Defects  cured  by  verdict,  79. 
Bankrupt, h     194.  Guarantee,  l\. 

XIV.  Declaration.  Kew  attignment. 
Pica.     De  injurid     Replication. 

POLICE  MAGISTRATE. 

Limitation  of  action ;  venue,  997.  Jut^ 
tice,  II.  3. 

POOR. 
I.  Poor  Law  Commissioners. 
Superintending  powers. 

If  guardians  of  the  poor  of  a  murish, 
when  about  to  enlarge  or  rebuila  their 
5  z  3 


lose 
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workhouse  in   execution    of  powers 

g'ven  them  by  b  local  act,  are  required 
r  the  Poor  Law  Commissioners  to 
submit  their  plans  and  estimates  to 
them,  and  recuse  to  do  so,  the  commis- 
sioners may,  under  staL  4&  5  IV,  4, 
c.  76.  jff.  15.  21.,  make  an  order  for- 
bidding them  to  proceed  in  any  aiter- 
atioa  or  addition  to  such  workhouse, 
or  apply,  raise,  or  borrow  any  money 
for  that  purpose,  till  the  plans  and  es- 
timates be  submitted  to  and  approyed 
b^  the  commissioners.  Bcgma  t»  Poor 
Law  CowtmuMumeri,  325. 

II.  Board  of  guardians. 

1.  What  they  must  submit  to  the  Poor 
Law  Commissioners,  325.    Ante,  I. 

2.  When  they  may  act  though  number 
incomplete. 

Under  stat. 4&5W.  4.  c.  76.  m.  26. 
.13.,  the  Poor  Law  Commissioners 
formed  a  union  of  six  townships,  com- 
prehending T,  and  L.,  and  ordered  that 
thereshoufd  be  eighteen  guardiansof  the 
union,  two  of  whom  were  to  oe  elected 
by  L.,  and  the  other  sixteen  by  the 
other  townships,  in  specified  propor- 
tions, there  not  beingfess  than  two  for 
any  one  township.  The  first  and  two 
subseauent  annual  elections  took  place, 
at  cacn  of  which  more  than  six  guar- 
dians were  elected  for  the  union  ;  but 
X.  elected  none  on  any  occasion.     ^ 

Held,  by  the  Court  of  Exchequer 
Chamber,  affirming  the  judgment  of 
the  Court  of  Queen's  Bench,  that  the 
board  of  guardians  elected  on  the  third 
election,  though  not  eighteen  in  num- 
ber, might,  under  sect.  58,  make  an 
order  on  the  overseers  of  T.  for  pay- 
ment of  money  conformably  to  the 
regulations  issued  for  the  union  by  the 
commissioners :  and  that  the  overseers 
were  compellable  by  mandamus  to  pay, 
Regina  v.  Todmorden  Union^  675. 

in.  Overseers. 

1.  Duties  and  penalties  with  respect  to 
burgess  list,  31.    Statute,  XL.  1. 

2.  Improper  joinder  of  churchwardens, 
776.     Pott,  XV.  2. 

IV.  Workhouses. 
Submission  of  estimates  to  Poor  Law 
Commissioners,  925.    Anti,  L 


V.  Separation  of  parish  into  towmb^ 
Effect  on  antecedent  settlements. 

Pauper  was  bom  a  bastard  in  the 
workhouse  of  the  parish  of  H^  where 
her  mother  was  then  maintained  as  a 
pauper  belonging  to  H,  H,  consisted 
of  several  town^ips,  maintvning  their 
own  poor  jointly  ;:the  workhouse  was 
in  one  of  these;  and  pauperis  mother 
was  settled  in  H^  in  respect  of  a  part 
of  H.  which  was  in  another  township. 
Afler  pauper's  birth,  separate  parish 
officers,  under  stat.  13  &  14  C.  2.  c.  13. 
«.  2 1 .,  were  appointed  for  each  of  the 
townships,  and  thenceforward  thev 
maintained  their  poor  separately. 

Held  that,  both  under  and  indepea* 
dently  of  stat.  54  G.  3.  c.  1 70.  *.  3.,  the 
pauper,  at  her  birth,  was  settled  in  the 
parish  of  //I,  but  not  in  any  particular 
township  :  and  that  she  had  not,  after 
the  separation  of  the  townships,  a  set- 
tlement in  the  township  in  which  the 
workhouse  was.  Regina  v.  T^oa, 
215. 

VI.  Rateable  property. 
1.  Royal  palace. 

By  permission  of  the  Crown,  certain 
persons  occupy  apartments  in  Hampton 
Court  Palace,  which  was  formerly  a 
royal  residence,  but  in  which  the  So- 
vereign has  censed  to  reside.  A  house> 
keeper,  employed  by  the  Crown,  has 
the  superintendance  of  other  apart- 
ments, containing  pictures  (which  the 
public  are  allowed  to  see)  and  lumber. 
The  housekeeper  resides,  with  her 
family,  in  the  palace  for  this  purpose, 
and  has  also  the  power  of  entering  the 
apartments  first  mentioned.  In  other 
respects,  the  occupiers  of  these  have 
exclusive  possession  of  them  :  before 
the  entry  of  each  occupier  his  apart- 
ments are  put  into  ordinar}'  repair  by 
the  Crown  :  but  afterwards  the  occu- 
piers themselves  perform  such  repairs 
as  arc  considered  necessary  by  the 
Crown  surveyor.  They  reside  there 
with  their  families  and  servants,  pro- 
viding their  own  furniture,  and,  ia 
some  instances  (but  without  the  snnc- 
tion  or  privity  of  the  Grown),  hare 
allowed  others,  on  payment  of  a  sum 
of  money,  to  use  the  apartments. 

Held,  that  the  occupiers,  by  permis- 
aon  of  the  Crown,  are  rateable  to  the 
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poor  in  respect  of  the  apartments  so 
field  by  them.  Hegina  y. Poruonby, 
14. 

3.  Opera  box. 

The  proprietors  of  Druty  Lane 
Theatre  demised,  for  a  term  of  years, 
at  a  nominal  rent,  a  private  box,  with 
the  power  of  exclusively  occupying  it 
upon  the  nights  on  which  there  should 
be  performances.  The  proprietors  had 
also  access  to  the  box,  but  not  the 
right  of  occupying  it  during  the  per- 
formance :  and  they  were  entitled  and 
bound  to  perform  the  repairs  upon  it. 

Held,  that  the  lessee  was  rateable  to 
the  poor  for  the  occupation  of  the 
box,  under  an  act  (10  G.  5.  c.  75.) 
which  authorized  the  making  rates  on 
all  persons  who  should  inhabit,  hold, 
occupy,  .possess  or  enjoy  any  land, 
house,  shop,  wharf,  warehouse  or  any 
other  building,  tenement  or  heredita- 
ment. 

Although  the  company  of  proprietors 
were  rated  for  the  theatre  generally. 
Re^tia  v.  Si.  Martm^in4he'Fieldi^  204. 

5.  Land  subject  to  a  public  charge. 

The  proprietors  of  lands,  situate  in 
parish  r.  and  other  parishes  of  the 
Isle  of  Canvev,  granted  one  third  of  all 
the  lands  in  lee  to  J.,  in  consideration 
of  his  embanking  and  keeping  from  in- 
undation all  the  lands  in  the  island. 
By  a  local  act  afterwards  passed,  com- 
missioners were  appointed  to  keep  up 
the  embankment,  and  empowered  for 
that  purpose  to  tax  the  owners  and 
occupiers  of  the  granted  lands  by  an 
annual  rate,  to  the  full  annual  rent  or 
value  of  such  lands  respectively ;  and, 
if  the  monies  so  levied  should  prove 
insufficient  (but  not  otherwise),  to  tax 
the  other  lands  in  the  island. 

W.  H.f  being  the  owner  and  occupier 
of  all  the  granted  lands  in  T.,  was 
rated,  by  the  commissioners,  as  owner 
and  occupier,  for  that  property  de- 
scribed in  the  rate  as  ^  house,  premises 
and  lands.'*  W.  H.  had  taken  the  lands 
subject  to  the  above  liability,  paying 
no  purchase  money.  The  assessment 
on  these  and  the  rest  of  the  granted 
lands  equalled  the  rack  rent  or  full 
annual  value.  The  annual  expenditure 
on  the  embankment  was  necessary  to 
maintain  the  hmdi  within  the  island  in 
a  state  to  command  any  rent  fh>m  a 


tenant  or  to  be  capable  of  occupation 
by  the  owner. 

Held  that  W.  H.  was  rateable  to  the 
poor  in  V.  for  fi\li  annual  value  of  his 
said  lands,  without  deduction  on  ac- 
count of  the  embankment  tax.  Regma 
V.  Vange^  242. 

4.  Rating  of  several  parties,  204.  Ante^ 
2. 

5.  Who  is  occupier,  14.  204.  ifitf^ 
1,  2.     966.  984.  Seweri^  I. 

6.  The  question  does  not  depend  on 
actual  profit  or  loss,  242.    M^^  3* 

7.  Occupier,  how  rated  where  name 
unknown.     Tracey  v.  Taylor^  982.'. 

VII.  Rateable  property :  deductions. 
Not  public  charges  in  the  nature  of 

rent,  242.    Anie^  VL  5. 

VIII.  Birth:  settlement 

1.  How  affected  by  subsequent  divinon 
of  parish  ,215.    ilfi/^,  V . 

2.  Birth  in  workhouse,  215.    ifff/^,  V. 

IX.  Chargeability. 

1.  Discharge  of  order  for  want  of,  400. 
FoiU  XXI.  5. 

2.  Allegation  of,  taken  into  account 
to  support  intendment  of  residence, 
776.    Pof/,  XV.  2. 

S.  Insufficient  allegation  of. 

Examinations  transmitted  with  an 
order  of  removal  stated  the  chaif  e- 
ahility  as  follows.  The  pauper  said : 
<*  I  and  my  said  children  are  inhabi- 
tants of  the  parish  of  A.^  and  we  are 
chargeable  to  the  said  parish."  An- 
other witness  said :  '*  I  am  one  of  the 
relieving  officers  of  the  B.  union,  and 
administer  the  relief  ordered  for  the 
paupers  of  the  parish  of  il.  The  said 
A,  FP  (pauper) "  and  her  said  four 
children  are  nou  chargeable  to  the 
said  parish.*' 

Held  not  sufficient,  for  that  the 
examinations  stated  a  conclusion  of 
law,  and  not  the  fact  of  relief,  from 
which  the  conclusion  might  have  re- 
sulted. Megina  v.  High  Bickingion, 
790  n. 

X.  Residence. 

1.  Intended  from  chargeability,  head- 
ing of  examination,  and  pkioe  of 
jurat,  776.    Pott,  XV,  2. 
3Z  4 
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9.  Intended  from  age  of  children,  776. 
Poit,  XV.  2. 

XI.  Acknowledgment  by  relief. 

Examination :  omiuion  of  time,  388. 
Poit,  XXII.  4. 

XXL  Settlement   by  order  unappealed 
against. 
EzaminaUon,  397.    Pott^  XXII.  5. 

Xin.  Removal :  complaint  by  oTeneers. 
Examination  need  not  shew,  776.  Poit^ 

XV. «. 
Junction  of  nnauthorised  persons  does 

not  Tttiate,  776.    Poit,K\.  8. 

XIV.  Examination. 

1.  Omission  of  date  of  birth,  578.  Poft, 

XXI.  S. 
8.  Material  omission,  378.  Poitj  XXI. 

S. 

3.  Materiality  of  time  of  relief,  588. 
Pod,  XXII.  4. 

4.  Need  not  state  complaint  by  over- 
seers, 776.    Poit^  XV.  2. 

5.  Insufficient  allegation  of  charge- 
ability,  790.    Anti^  IX.  5. 

6.  Objection  to,  when  not  a  prelimi- 
nary objection,  810.    PoU^  aXI.  6. 

7.  Omission  of  removal  of  suspension 
and  execution  of  order,  in  setting 
forth  a  settlement  by  former  order, 
597.    Po#/,XXI1.5. 

8.  Intendment  of  pauper's  residence 
from  allegation  of  chargeahilit}% 
heading,  place  of  jurat,  and  childrens' 
ages,  776.    Pott,  XV.  2. 

9.  Whether  no  case  being  granted  it 
can  be  brought  up  by  certiorari,  776. 
Po$t,  XV.  2. 

10.  No  case  being  granted,  cannot  be 
brought  up  by  certiornri. 

Where  the  sessions,  on  hearing  an 
appeal  against  an  order  of  removal, 
have  confirmed  it  without  granting  a 
case,  this  Court  will  not  direct  the 
order  of  removal,  with  the  examina- 
tion on  which  it  was  founded,  and  the 
order  of  sessions,  to  be  brought  up  by 
certiorari,  on  the  ground  that  the 
examinations  contain  no  legal  evidence 
in  support  of  the  order  of  removal, 
and  would  therefore  shew  that  it  was 
made  without  jurisdiction.  Ex  parte 
ToUerton^  792« 


11.  No  case  being  granted,  cannot  be 

brought  np  by  cerciorarL 

Where  the  sessions,  on  bearing  an 
appeal  against  an  order  of  removal, 
have  confirmed  it  without  granting  a 
case,  this  Court  will  not  direct  the 
order  of  removal,  with  the  examina- 
tions on  which  it  was  founded,  and 
the  order  of  sessions,  to  be  brought 
up  by  certiorari,  on  the  ground  that 
the  examinations  contain  no  legal  evi- 
dence in  support  of  the  order  of  re- 
moval. 

Paupen  were  removed  by  order  of 
justices  to  a  parish  therein  described  as 
*«  the  parish  of  Popfar^  in  the  county 
of  BiiddUiex,**  The  real  description 
of  the  parish  was  All  SautU  PopUa-,  ia 
the  same  county:  Held,  not  a  mate- 
rial inriance.  And  that,  if  it  were  so, 
the  parish  could  not  all^  it  on  mo- 
tion for  a  certiorari,  having  appealed 
and  not  raised  the  olijection  at  ses- 
sions.  Hegima  J,  BuckirngkamsAire,  SOO, 

XV.  Order  of  removal. 

1.  What  an  order  of  removal  is.  Re- 
^na  V.  St,  Ptmcras,  552. 

2.  Form :  complaint  by  proper  offi- 
cers :  churchwardens  and  overseers 
of  a  township. 

After  appeal  against  an  order  of 
removal,  and  adjudication  thereon  at 
sessions,  no  case  being  reserved,  the 
unsuccessful  party  obtained  a  certio- 
rari to  bring  up  the  order,  examination 
of  the  pauper,  notice  of  appeal,  and 
order  of  sessions,  and,  on  the  return, 
moved  that  the  orders  might  be 
quashed. 

Qutere,  whether  a  certiorari  ought 
to  have  been  granted  to  bring  up  the 
examination  and  notice  of  appeal, 
and  whether,  being  brought  up,  they 
could  be  noticed  by  the  Court,  as- 
suming thr.t  the  sessions  had  jurisdic- 
tion to  dispose  of  the  case. 

The  order  of  removal,  addressed 
**  to  the  churchwardens  and  overseers 
of  the  poor  of  the  township  of  ^^- 
Jleid**  recited  a  complaint  made  *  by 
the  churchwardens  and  overseers  of 
the  poor  of  Sheffield  aforesaid,"  that 
the  paupers  had  come  to  inhabit  &c., 
not  having  gained  a  legal  settlement, 
&c.,  nor  produced  a  certificate,  and 
bad  become  chargeable  to  the  town- 
ship of  Sheffield  aforesaid;  and  the 
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justices  did  **  adjudge  the  same  to  be 
true,'*  &c.  Held  on  the  ahove  mo- 
tion, that  the  order  sufficiently  shewed 
a  complaint  made  by  the  proper  offi- 
cers ot  a  township  maintaining  its  own 
poor. 

Also  that  the  order,  which,  after  the 
above  recital,  purported  to  be  made 
"  upon  due  examination  of  the  pre* 
mises"  ^  upon  oath,"  was  good,  though 
it  did  not  more  expressly  state  an 
examination  into  the  settlement  of  the 
paupers  in  the  appellant  parish. 

And  though  it  directed  the  over- 
seers of  Sheffield  absolutely  to  remove 
the  paupers ;  not  adding  ^  unless  notice 
of  appeal  shall  be  given  within  twenty- 
one  days  "  &C.,  or  words  equivalent. 

The  pauper's  examination,  dated  on 
the  same  day  as  the  order  of  removal, 
purported  to  be  *'  the  examination  of 
M.  P.  of  the  township  of  Sheffield, 
widow,"  and  stated  that  the  examinant 
and  her  three  children,  aged  respec- 
tively seven  and  three  years,  and  one 
year,  were  chargeable  to  Sheffield:  and 
the  jurat,  signed  by  the  justices,  was 
^^  taken  on  oath  before  us  at  Sheffield" 

Held  (assuming  that  the  Court  could 
look  into  the  examination  for  the 
purpose  of  ascertaining  whether  the 
justices  had  jurisdiction  to  make  the 
order). 

That  the  examination  sufficiently 
shewed  all  the  paupers  to  have  been 
resident  in  Sheffield  at  the  time  when 
the  order  of  removal  was  made. 

Held,  also,  that  an  examination 
stating  a  complaint  made  by  the  over- 
seers was  not  necessary  to  give  the 
removing  justices  jurisdiction.  Regma 
V.  Rotherhaniy  776. 

3,  Intendment  that  a  place  having 
overseers  maintains  its  own  poor, 
776.     Ante,  2. 

4.  Absence  of  distinct  allegation  of 
inquiry  into  the  settlement,  776. 
Ante,  2. 

6,  Order  to  remove  absolutely,  776, 
Ante,  2. 

6.  Respect  had  to  old  forms,  776. 
Ante,  2. 

7.  What  misdescription  of  appellant 
parish  not  material,  800.  Antl^XW. 
11. 

8.  Estoppel  against  raifing  objectiont 


not  raised  on  trial  of  appeal,  800.^ 
i4ii/e,XiV.  11. 

9.  Effect  of  confirmation  on  appeal, 
370.    Po*/,  XXI.l. 

10.  Effect  of  discharge  on  appeal,  400. 
Pott,  XXI.  5. 

XVI.  Order  of  removal :  abandonment 
and  supersedeas. 

1.  Distinction  between  supersedeas  and 
abandonment,  357.    Pof/,  XVII.  3. 

2.  Supersedeas  when  too  late. 

After  the  actual  removal  of  a  pauper 
to  a  parish,  the  parish  entered  and  re- 
spited an  appeal  at  the  next  {Mid- 
summer)  sessions:  on  the  1st  October 
they  gave  notice  of  trying  the  appeal 
at  the  ensuing  October  sessions:  on 
the  4th  October  the  order  of  removal 
was  superseded  by  the  justices  who 
had  made  it :  on  the  8th  October  the 
respondents  served  the  appellants  with 
a  copy  of  the  supersedeas  and  a  notice 
of  alMindonment  of  the  order.  The 
sessions  com.  need  on  the  1 8tb,  when 
the  Court  quashed  the  order,  though 
evidence  of  the  supersedeas  and  aban- 
donment was  offered. 

Held,  that  the  sessions  liad  juris- 
diction to  quash ;  and  this  Court  re- 
fused to  quash  the  order  of  sessions  on 
certiorari.    Regina  v.  Brighton,  342. 

3.  Abandonment,  342.  347.  357.  39 K 
Ant>,  2.     Post,  4.  XVII.  3.  XXI.  3. 

4.  Jurisdiction  to  make  second  order 
without  supersedeas  of  first. 
Parish  G.  obtained  an  order  remov- 
ing a  pauper  to  parish  P.,  which  order 
was  served  on  P.,  with  notice  of 
chargeability.  Before  removal,  and  be- 
fore the  expiration  of  twenty-one  days 
from  the  notice  (4  &  5  Jr.  4.  c.  76. 
i.  79.),  and  before  any  appeal,  the  of- 
ficers of  G.,  having  discovered  that  a 
date  in  the  examination  was  incorrect, . 
obtained  a  fresh  order  of  removal  to 
P.,  on  a  correct  examination,  and 
served  the  order  on  P.,  with  a  notice 
of  chargeability  and  of  abandonment  of 
the  first  order.  The  two  orders  were 
made  by  different  iustices.  P.  having 
appealed  against  the  second  order,  on 
the  ground  that  it  was  made  without 
jurisdiction  while  the  first  was  not  su- 
perseded :  Held,  that  there  was  juris- 
diction, and  the  order  was  rightly  made. 
Regina  v.  SL  Pancres,  347. 
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XVII.  Appeal 

1.  Jurisdiction  notwithstanding  super- 
sedeas, 34S.    Ante,  XVI.  S. 

2.  Second  appeal. 

On  the  trial  of  an  appeal  against  an 
order  of  removal,  it  appmu^  that  the 
appellants  had  given  no  statement  of 
grounds  of  appeal :  and  the  sessions 
Uiereupon  dbmissed  the  appeal,  subject 
to  a  case.  Afterwards  at  tne  same  ses- 
sions (which  was  the  first  after  the  or- 
der), an  appeal  was  entered  and  re- 
•pitad.  No  case  was  drawn  up :  and, 
on  the  second  appeal  coming  on  to  be 
tried  at  the  following  sessions,  the 
Court,  finding  that  the  order  now  ap- 
pealed against  was  that  which  had  been 
the  subject  of  the  former  appeal,  dis- 
missed It,  without  further  hearing. 

Held,  that  the  dismissal  was  proper. 
JUgina  V.  Oundle,  353  n, 

3.  Prosecution  of  appeal  notwith- 
standing abandonment  and  super- 
sedeas. 

An  order  was  obtained  removing  a 
pauper  from  parish  T,  to  parish  S,  S, 
gave  notice  of  appeal.  Afterwards  T, 
gave  notice  to  S,  of  abandoning  the 
order  and  that  T.  was  ready  to  pay  all 
such  lawful  and  reasonable  costs  as  S» 
might  have  incurred  in  consequence  of 
such  order.  The  pauper  had  never 
'  been  removed.  S.  refused  to  consent, 
'  and  entered  the  appeal;  on  the  trial 
of  which  the  sessions  quashed  the 
order. 

Held,  that  the  sessions  were  right  in 
trying  the  appeal. 

So,  in  a  similar  case,  where  there 
had  been  no  offer  as  to  costs. 

A  supersedeas  of  the  order  of  re- 
moval does  not  give  the  party  who 
abandons  an  order  any  right  as  to  the 
trial  or  withdrawing  of  the  appeal 
which  he  would  not  have  upon  the 
mere  abandonment. 

The  appeal,  in  the  second  case  above 
mentioned,  being  called  on,  the  re- 
spondents objected  that  the  sessions 
could  not  quash  it  without  proof  of  the 
original  order.  The  rule  of  the  ses- 
sions was  that  the  appellants  must  file  a 
copy  of  the  order  with  the  clerk  of  the 
peace ;  and  this  had  been  done.  Held, 
that,  under  these  circumstances,  the 
sessions  might  be  justified  in  quashing 
the  appeal,  though  no  notice  bad  been 


given  to  prodace  the  original  order. 
JUgma  V.  TownsiaUj  557. 

XVIII.  Appeal:  notice. 

Not  brought  up  by  certiorari  where 
no  case  granted,  776.  792.  800. 
i<air,XIV.  ID,  11.    XV.  2. 

XIX.  Appeal:  statement  of  grounds. 

1.  Effect  of  confirmatioD  of  order  for 

defect  in  grounds  of  appeal,  370. 

Po*/,XXI.  1. 
3.  Whether  brought  up  by  certiorari 

where  no  case  granted,  776.  792. 

80a     Ante,  XI  v.  10,  1 1.     XV.  2. 
5.  Objection  to,  what  not  a  prelimin- 

ary  objection,  810.    Post,  XXI.  6. 

XX.  Appeal:  trial. 

Production  of  ori^nal  order :  rule  of 
'    sessions  as  to  filing  copy,  357.  Ante, 
XVII.  3. 

XXI.  Appeal :  determination. 

1.  On  the  merits. 

On  an  appeal  against  a  removal  firom 
H.  to  Jlf.,  the  ground  of  appeal  stated 
was  a  subsequent  settlement  in  a  third 
township,  -B.,  by  renting  a  tenement; 
but,  the  notice  of  grounds  stating  no 
residence  in  E.,  the  sessions  confinned 
the  order.  Afterwards,  the  pauper  was 
removed  from  M.  to  E^  on  the  same 

I      ground  of  settlement  properly  stated. 

I      E.  appealed,  stating,  as  a  ground,  the 

I      confirmation  of  the  former  order. 

I  I  leld,  that  this  was  conclusive  again>t 

j  And,  the  sessions  having  confirmed 

I  the  order  of  removal  to  jE.,  consider- 
ing the  former  decision  not  to  have 
been  on  the  merits,  this  Court  quashed 
such  order  of  confirmation,  holding  the 
former  decision  to  have  been  on  the 
merits.  Regina  v.  Evenwood  and  Ba- 
ronif,  370. 

2.  On  the  merits. 

On  appeal  against  an  order  of  re- 
moval from  C.  to  B.f  the  ground  of 
appeal  was,  that  a  former  order  of  re- 
moval from  C,  to  B,  had  been  quashed 
on  appeal.  On  trial  of  the  present 
appeal,  it  was  shewn  that  the  first  or- 
der had  been  quashed  because  the  ex- 
amination did  not  give  the  date  of  the 
birth  of  the  pauper  s  husband.  On  the 
present  appeal,  the  sessions  quashed 
the  second  order,  subject  to  a  case. 
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whkh  stated  that  tb6  fint  order  was 
quashed  because  the  sessions,  on  the 
first  appeal,  thought  the  omission 
material. 

This  Court  confirmed  the  second 
order  of  sessions,  no  ground  being 
shewn  on  which  their  finding,  as  to 
the  view  taken  bv  the  sessions  on  the 
fint  appeal,  could  be  treated  as  incor- 
rect. Begina  t.  CharUmry  and  Waicotf, 
378. 

3.  Not  on  the  menu. 

On  notice  of  appeal  against  an  order 
of  removal,  the  respondents,  finding 
their  examinations  insufiicient,  gave 
the  appellants  notice  that  they,  for  that 
reason,  abandoned  their  order,  and 
should  move  at  sessions  to  quash  the 
order  on  a  special  entry,  **  quashed, 
not  on  the  merits;"  that  they  were 
ready  to  pay  the  costs  of  muntenance, 
and  all  reasonable  costs  incurred  in  the 
appeal;  but  all  the  costs  incurred  in 
future  would  be  at  the  appellants' 
peril.  The  appellants  gave  notice  of 
trial,  and  attended  the  sessions  with 
witnesses.  The  respondents  produced 
none,  but  moved  to  quash  the  order  as 
above  stated.  The  appellants  claimed 
to  have  their  witnesses  heard,  or  an 
entry  made  either  stating  in  general 
terms  that  the  order  was  ouashed,  or 
specifying  that  it  was  (^uasned  for  in- 
sufiBciency  of  the  examinations.  The 
sessions  refused  to  hear  the  witnesses, 
quashed  the  order,  and  made  an  entry, 
"  quashed,  not  on  the  merits." 

On  motion  for  a  mandamus  to  the 
sessions  to  erase  the  entry,  enter  con- 
tinuances,  and  hear  the  appeal. 

Held,  that  the  witnesses  ought  not 
to  have  been  heard,  and  that  the  entry 
was  right. 

Rule  refused.  Pontrfract  Oveneen^ 
Exparte^  391. 

4.  On  the  merits,  597  it.    Pott,  XXII. 
5. 

5.  On  the  merits,  but  not  on  the  point 
of  settlement. 

An  order  of  removal  from  P.  to  B, 
was  quashed,  senerally,  on  appeal.  P, 
again  removed  the  same  pauper  to  B,; 
and  B.  appealed,  stating,  as  grounds, 
that  a  former  order  removing  the  pau- 
per to  and  from  the  same  place  had 
been  quashed  by  the  sessions,  whose 
order  related  to  the  same  pobt  as  that 


now  in  question,  and  was  conclusive ; 
and  that  the  pauper  had  not  acquired 
any  new  settlement. 

On  the  hearing,  it  appeared  that  the 
former  order  had  be«n  cjuashcd  be- 
cause the  examinations  did  not  shew 
chargeabili^.  The  new  examinations 
did  shew  it.  The  sessions  being  of 
opinion  that  the  omission  in  the  former 
order  went  to  the  merits,  quashed  the 
new  order  generally,  but  requested  the 
opinion  of  this  Court  whether  the 
former  order  had  been  quashed  on  the 
merits  or  not. 

Held :  That  the  sessions  might  inquire 
into  the  ground  of  the  former  order 
to  quash :  that  the  first  order  of  re- 
moval had  been  quashed  on  the  merits, 
as  then  existing ;  but  that  no  decision 
had  then  taken  place  on  the  question 
of  settlement.  That  the  chargeability 
now  established  had  introduc^  a  new 
state  of  things,  and.  that  an  order  of 
removal  made  after  that  existed  was 
not  prejudiced  by  the  order  of  sessions 
made  before.  Regina  v.  Perranza^ 
buloe^  400. 

6.  What  such  a  determination  that  this 
Court  will  refuse  a  mandamus  to 
hear. 

The  Court  will  not  receive  a  case 
from  sessions  which,  in  stating  the 
points  submitted,  directs  that,  if  tlie 
Court  shall  decide  in  one  of  the  modes 
suggested,  the  case  shall  be  sent  back  to 
the  sessions  for  final  determination. 

Where  the  sessions,  on  appeal,  de- 
cide, on  a  point  preliminary  to  the 
whole  case,  or  to  the  reception  of  a 
particular  piece  of  evidence,  that  they 
will  not  hear  the  case  further,  their 
decision  is  conclusive  if  the  point  in- 
volve matter  of  fact  only ;  otherwise 
if  it  raise  a  point  of  practice  which 
this  Court  can  perceive  to  be  mat^r 
of  law.  In  the  latter  case,  this  Court 
will  grant  a  mandamus  to  enter  con- 
tinuances and  hear;  in  the  former, 
not. 

The  question,  whether  an  examin- 
ation or  statement  of  grounds  of  ap- 
p^  give  sufficient  information  to  Che 
opposite  party,  is  of  the  former  ktitd. 
Therefore,  where  the  grounds  of  ap- 
peal stated  a  settlement  by  apprentice- 
ship in  a  third  parish,  but  did  not 
describe  the  house  in. which  the  resi- 
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dence  took  place,  and  the  sesnont,  on 
that  objection,  dismissed  the  appeal 
afler  hearing  the  respondent's  case 
opened  and  one  witness  examined  (the 
appellanu  not  being  heard  except  on 
tne  objection),  this  Court  refused  a 
mandamus  to  enter  continuances  and 
hear.  Regmay.KestevenfJusUeeSfS  10. 

XXII.  Appeal :  determination  :  special 
entry. 

1.  When  the  quarter  sessions,  on 
appeal,  have  quashed  an  order  of 
removal  generally,  this  Court  will 
not  compel  them  by  mandamus  to 
enter  their  reasons  on  the  order  to 

auash,  though  it  appear  by  affidavit 
lat  the  justices  m  sessions  made 
their  order  on  the  ground  of  in- 
formality, but  refused  a  special  entry 
for  the  purpose  of  preventing  a  se- 
cond removal.  Regiuav.Lanauhiref 
Jusiieet,  567. 

9.  See  per  Coleridge  J.  Regina  t. 
Brightheinuione,  346.  Regina  v. 
Evenwood  and  Banrntft  376. 

3.  Determination  how  far  conclusive, 
370.  397 n.    i49i<^,XXI.  1.   Pottos. 

4.  When  it  ought  to  be  made. 

A  pauper  was  removed  from  7.  to 
jr.,  on  an  examination  stating  that  the 
pauper's  father  had  received  relief  at 
K.  tor  upwards  of  two  years  previous  to 
his  death,  which  took  place  at  T.  K, 
appealed  on  the  ground  that  the  time 
of  relief  was  not  stated.  The  sessions 
quashed  the  order  on  this  objection; 
entering  specially  that  it  was  not 
quashed  on  the  merits ;  subject  to  the 
opinion  of  this  Court,  whether  the  in- 
sufficiency was  a  defect  of  form  or  a 
question  of  merits. 

Held  that,  upon  these  facts,  the 
Court  could  not  decide  that  the  ses* 
nins  were  wrong  or  right  in  making 
the  special  entry;  and  the  order  of 
sessions  was  affirmed.  Regina  v. 
JCingtciere,  388. 

5.  When  it  ought  not  to  be  made. 
Examinations,  transmitted  with  an 

order  of  removal  from  S,  to  A.^  set 
out  a  former  order  of  removal,  un- 
appealed  against,  also  from  S.  to  A. 
The  order  appeared  to  have  been  sus- 
pended, ancl,  on  appeal  against  the 
present  order,  it  was  objected,  oo  the 


hearing,  that  the  examinations  did  not 
shew  that  the  iuspeoiion  had  been 
regulariy  taken  o^  or  the  order  of 
removal  executed.  The  sessions  held 
the  objection  fatal ;  but,  to  give  an 
opportunity  of  removing  again,  they 
entered  on  their  records  that  the  order 
was  discharged  ''not  on  the  merits;* 
the  appellants'  counsel  objecting,  and 
insisting  on  their  right  to  nave  the  ap* 
peal  funy  tried,  so  as  finally  to  dispose 
of  the  ground  of  removaL  On  motion 
for  a  mandamus  to  the  sessions  to 
erase  the  words  **  not^n  the  merits,* 
or  to  enter  continuances  and  hear  the 
appeal :  Held,  by  Paiietom  J.,  in  the 
Bail  Court, 

1.  That  the  entry  was  wrong,  for 
that  the  dedson  vras  a  conclusive  one 
upon  the  point  of  settlement. 

S.  That  this  Court  had  no  power  to 
order  an  erasure  of  the  entry. 

3.  That  a  roandanms  to  bear  the 
appeal  could  not  be  granted,  for  that 
the  sessions  had  already  beard  and  de- 
termined it. 

Quttre,  whether,  on  a  future  appeal, 
the  now  appellants  could  give  evidence 
to  explain  the  grounds  of  the  special 
entry  ?  Ackworth  Overteen^  Ex  parie, 
397  n. 

6.  Ground  may  be  shewn  without, 
400.     Ante,  XXL  5. 

XXIII.  Special  case. 

1.  Effect  of  refusal,  776.  792.  800. 
Ante,XlV.\0,n.  XV.  2. 

S.  Not  received  when  it  directs  that  in 
a  certain  event  it  shall  be  sent  back 
again,  810.     Ani},  XXI.  6. 

3.  What  it  amounts  to  if  no  case 
stated,  353.    Ante,  XVII.  S. 

XXIV.  Appeal :  costs. 

1.  Prosecution  of  appeal  (or  purpose 
of  securing,  357.     Ante,  XVII.  3.     • 

S.  Whether  respondents  can  make  a 
eood  offer  to  pay  ?  Regina  v.  CkaH" 
bury  and  Walcott,  38S. 

3.  What  appellants  should  do  on  offer 
to  pay,  591 .    Ante,  XXL  3. 

XXV.  Certiorari. 

To  remove  order  where  no  special  case 
granted :  what  may  be  brought  up, 
776.  792.  800.  Poor,  XIV.  10,  1 1. 
XV.  2. 
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POSSESSION. 

I.  Adverse,  679.    Pieadhtg,  X. 

II.  After  giving  executory  lien  is  not  a 
reputed  ownership,  734.    Lien,  I. 

POWER. 

I.  Statutory. 

l.Oath,  when  essential,  845.    DeU, 

II.  1. 
S.  Sufficient  execution  of^  598.  545. 

Railway^  I. 

II.  Void  lease  under :  remedies  of  party 
claiming  under  creator  of  power,  627. 
Landlord  and  Tenant,  III.  1. 

III.  Of  sale. 

Under  a  will,  who  shall  exerdse.  Mum 
V.  Fryer,  446. 

IV.  Of  distreM  for  interest,  735.  Dts- 
treu,Y. 

PRACTICE. 

I.  Of  Ecclesiastical  Court,  question  on, 

how  determined,  256.   Church  Rate, 
I. 

II.  Of  sessions,  357.     Poor,  XVII.  5. 

III.  What  is  a  preliminary  point  of,  810. 
Poor,  XXI.  6. 


PREAMBLE. 
To  statute,  109.    LighU. 

PRECEPT. 

In  compensation  cases,  744.     Railway, 
II.  I. 

PRESCRIPTION. 

I.  Enjoyment  as  of  right :  interruption. 

The  "  interruption "  which  defeats 
a  prescriptive  right  under  stat.  2  & 
5W.4.  c.  71.  is  an  advene  obstruc- 
tion, not  a  mere  discontinuance  of  user 
by  the  claimant  himself. 

In  a  case  under  sect.  1,  if  proof  be 
given  of  a  right  enjoyed  at  the  time  of 
action  brought,  and  thirty  years  be- 


fore, but  disused  during  any  part  of  the 
intermediate  time,  it  is  always  a  ques- 
tion for  the  jury  whether,  at  that 
time,  the  right  had  ceased  or  was  still 
substantially  enjoyed. 

The  inference  to  be  drawn  from  the 
facts  proved,  on  this  point,  is  not  a 
"  presumption"  within  sect.  6.  Where 
a  commoner  had-  ceased  to  use  the 
common  during  two  years  of  the  thirty, 
having  no  commonable  cattle  at  the 
time,  but  had  used  it  before  and  after : 
Held,  that  a  jury  were  justified  in 
finding  a  continued  enjoyment  of  the 
right  during  thirty  years.  Carr  v. 
Foster,  5S\, 

II.  Twenty  years'  enjoyment  of  lights, 
109.    LighU. 


PRESENTMENT. 

Of  liability  to  sewers'  rate,  984.    Sewert, 
1.2. 


PRESUMPTION. 

I.  Of  knowledge  of  contents  of  public 
statutes,  757.     Turrqnke,  I. 

II.  Of  honk  fides  in  privileged  commu- 
nication, 5.    Malice, 

III.  Under  Prescription  Act,  2  &  .7  IT.  4. 
c.  71.  «.  6.,  581.     Prescription,  I. 

I V. .  Of  stamp,  687.    Stamp, 

V.  Due  notice  inferred  from  express  pro- 
mise to  pay,  845.    Debt,  II.'  1. 

VI.  That  parties  are  acting  on  usual  un- 
derstanding and  practice,  rather  than 
special  contract,  928.     Physician, 


PRINCIPAL  AND  AGENT. 
Agent, 

PRINCIPAL  AND  SURETY. 
Surety, 


PRIORITY. 

Provisions  against,  in  turnpike  and  bridge 
acts,  757.     Turnpike,  I. 
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PRISON. 


QUIET  ENJOYMENT. 


PRISON. 
Rateability,  96  G.    Sewert,  I.  3. 

PRISONER. 
Arrest.    InMolvent.    Haieas  Corfmt, 

PRIVILEGE. 

I.  Under  expired  act,  690.    Apothecary. 

II.  From  arrest  redeundo,  8S5.  Hkbeat 
Corpus,  II. 

III.  Privileged  communication:  charac- 
ter of  senrant,  5.    Ma/ice, 

PROCEEDINGS. 

I.  Books  made  evidence  by  statute :  time 
of  si^ature:  admisability  of  other 
evidence,  845.    Debt,  II.  1. 

II.  Time  and  mode  of  signature,  875. 
Evidence,  XII.  3. 

PROCESS. 

I.  To  compel  appearance  by  corporation, 
L»I>3.     Corporation,  II,  I. 

II.  Criminal,  vihat  is,  825.  Habeas  Cor^ 
pus,  II. 

III.  Contempt  of,  322.    Capias,  II.  1. 

PRODUCTION. 

I.  Of  documents,  95G.     Bilis,  VII.  4. 

II.  Of  original  order,  357.   Poor,  W,  3. 

PROHIBITION. 

I.  In  church  rate  coses,  256.  Church  Rate, 

II.  Declaration,  256.     Church  Rate,  I. 

PROMISE. 

I.  Express. 

1.  Does  not  cure  absence  of  statutory 
notice,  where  the  only  notice  given 
is  a  bad  one,  945.    Debt,  II.  1. 

2.  Evidence  from  which  jur>'  may  infer 
a  good  notice,  845.    Debt,  II.  1. 


IL  Implied. 
On  executed  coniidermtion,  S54. 
IVarramty, 

III.  CondiUonal  or  uncoDditiooal,  561. 
Limitatiom,llL  1. 

IV.  Pleading. 

Express,  when  intended,  466.    ArU' 
tratiom,  V. 


PROOF. 
In  benkruptcyy  48.    Bwskrmpi,  IL  1. 


PROPERTY. 

L  Conugnor   or  consignee^  485.  492. 
Cojmer. 

II.  Special,  of  baUee,  492.    Carrier^  U. 


PROTECTION. 

Distinction  between  ordinary  and  special, 
997. 1096.     Justice,  II.  3. 


PUBLIC  COBIPANY. 

L  Books  of  proceeding,  845.   Debt,  IL  I. 
873.     Evidence,  ^\i,  S. 

II.  Sec  also  RaUway. 


PUBLIC  PURPOSES. 
Land  occupied  for,  966,  9S4.     Sewers,  I. 

PUNISHMENT. 

For  embezzlement  of  naval  stores,  406. 
Statute,  II. 

QUALIFICATION. 

I.  Of  Councillor,  475.     Statute,  XL.  2. 

II.  Under  expired  act,  690.    Apothecary. 

III.  By  public  trustees,  845.   Debt,  IL  1. 

QUARTER  SESSIONS. 
Grant  of,  641.    Statute^  XL.  6. 

QUIET  ENJOYMENT. 
Page  105.    Covcmtnt,  IL 
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RAILWAY. 
I.  Interference  with  highways. 

1.  Lowering  of  turnpike  roads. 
Where  a  statute  authorises  a  com- 
pany to  alter  turnpike  roads,  but  not 
to  lower  any  such  road  unless  they 
lower  its  whole  breadth,  and  they,  in 
executing  such  alteration,  having  low- 
ered a  turnpike  road  in  the  carriage 
way  only,  leaving  the  footpaths  at  their 
former  level,  whereupon  a  mandamus 
issues,  requiring  them  to  lower  accord- 
ing to  the  statute  : 

Held,  by  the  Court  of  Queen's  Bench 
and  Exchequer  Chamber,  not  a  good 
return,  that  the  carriage  and  footways, 
as  they  now  exist,  are  more  convenient 
to  the 'public  and  to  the  occupiers  of 
the  houses  beside  and  near  the  road 
than  if  lowered  as  the  writ  requires. 

And,  where,  on  traverse  of  such  re- 
turn, and  issue  thereon,  a  jury  had 
found  that  the  road,  as  then  existing, 
was  more  convenient  &&,  the  Court  of 
Queen's  Bench  awarded  a  peremptory 
mandamus  non  obstante  veredicto,  and 
refused  to  put  the  prosecutors  to  seek 
their  remedy  by  indictment. 

Judgment  having  been  given  in  B. 
R.  that  such  peremptory  mandamus 
should  issue,  and  the  prosecutors  re- 
cover their  costs,  the  Court  of  Ex- 
chequer Chamber  (before  stat.  6  &  7 
Vici.  c.  67.)  reviewed  such  judgment  on 
writ  of  error,  and  reversed  it,  differing 
from  the  court  below  on  the  construc- 
tion of  the  local  act  Rcgina  v.  Man* 
Chester  and  Leeds  RaUwatf  Company^ 
528. 

2.  Cutting  through  roads :  substituted 
way. 

»  The  Manchester  and  Leeds  Railway 
Company  were  empowered  by  statute 
6  &  7  IV.  c,  cxi.  to  make  obstructions 
in  public  or  i)rivatc  roads,  for  the  pur- 
poses of  their  undertaking,  doing  as 
little  damage  as  might  be :  and  a  sub- 
sequent section  enacted  that,  wherever 
it  was  found  necessary  to  use  that 
power  they  should,  before  any  such 
road  should  be  cut  through  ^c,  make 
a  good  and  sufficient  road  instead 
thereof,  as  convenient  for  passengers 


as  the  road  to  he  eni  through,  or  as 
near  thereto  as  may  be. 

The  company  havine  obstructed  a 
public  road  without  making  a  new  one 
equally  convenient  or  as  neariy  so  as 
might  be :  Held,  that  they  were  indict- 
able for  a  nuisance  on  the  old  high- 
way. 

The  company,  on  obstructing  the 
old  highway,  made  a  branch  in  place 
of  it,  less  convenient  in  some  respects 
than  the  former  road;  but,  firom  the 
nature  of  the  levels,  greater  conveni- 
ence could  not  have  been  obtained 
without  an  expence  very  dispropor- 
tionate to  the  increase  of  accommoda* 
tion.  The  judge  left  it  to  the  jury  to 
say  whether  the  company  had  made  a 
new  road  as  convenient  as  the  old, 
or  as  nearly  so  as  might  be;  observing 
that  the  company  were  not  bound  to 
make  it  absolutely  as  convenient  if 
that  could  be  done  only  by  a  very  dis- 
proportionate and  unwarrantable  ex- 
penditure.   Verdict,  guilty. 

On  motion  for  a  new  trial,  on  the 
ground  that  such  finding,  under  the 
circumstances,  was  not  a  reasonable 
application  of  the  statute :  Held,  that 
no  cround  appeared  for  disturbing  the 
verdict.    Begma  v.  Scott^  545. 

5.    Indictment,  225,  54o.      Anti^  2* 
Corporation^  II.  1. 

II.  Purchase  and  compensation  clauses. 
1.  Obligation  to  purchase  within  given 

distances. 

The  Blackwall  railway  act  (6  &  7  H^. 
4.  c.  cxxiii.)  enabled  the  company  to 
make  the  railway  in  a  certain  line,  and 
to  purchase  lands,  and  required  them 
to  make  compensation  for  daniB|;e; 
the  purchase-money  and  compensation 
to  be  assessed,  in  case  of  disagreement, 
by  a  jury,  who  should  be  summoned 
on  the  company's  warrant  to  the  she- 
riff*. By  secL  50,  if  any  person  should 
be  applied  to  by  the  company  to  sell 
part  of  a  house  &c.  in  his  actual  occu- 
pation, and  should  offer  to  treat  with 
them  for  the  whole,  and  they  should 
refuse,  such  person  was  not  to  be 
compellable  to  sell  less  than  the  whole. 
By  sect.  51,  if  any  dwelling-house  &c« 
situate  within  fifty  feet  of  the  railway, 
should  be  deteriorated  by  it,  and  the 
owner  should  rcquure  the  company 
to  purchase  the  nun^  they  were  re- 
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quired  to  treat  for  the  purchase,  com- 
pensation, &c. ;  the  amount,  in  case 
of  disagreement,  to  be  settled  by  a 
jury,  as  in  other  cases ;  proviso,  thai  in 
no  rase  tkomid  the  company  be  compeU 

.  iabU  to  purckase  any  portion  of  any 
dwelHng'Jkouse  ^c.  which  portion  was 
situate  at  a  greater  distance  than  fifty 
feet  from  the  railway:  further  proviso, 
that  the  company,  whenever  called  upon 
to  take  part  of  such  dweUing'house,  4*^. 
might  at  their  option  take  the  whole 
subject  to  payment  of  compensation  &c. 
Stat.  S  &  3  Vict.  c.  xcv.  provided  that, 

.  if  the  company  should  not,  on  request, 
issue  their  warrant  for  a  jury  within 
twenty -one  days,  the  party  claiming 
compensation  might  send  a  precept 
in  writing  to  the  sheriff,  who  should 
thereupon  summon  a  jury,  &c. 

The  company  were  required  to  pur- 
chase a  public-house,  forty-four  feet  in 
depth,  the  greater  put  of  which  was 
within  fifty  feet  of  the  railway,  but  a 
portion,  comprising  the  bar,  and  vary- 
ing in  depth  from  thirteen  to  sixteen 
feet,  was  more  than  fifly  feet  from 
the  railway :  and  it  was  allied  that 
the  premises  were  deteriorated  by  the 
railway,  and  that,  if  the  former  portion 
only  were  purchased,  the  residue  would 
be  useless  to  the  owner.  Held,  that  com- 
pensation was  claimable  for  the  whole. 
The  owner  gave  notice  to  the  com- 
pany to  purchase  the  whole  premises 
stating  them  to  be  situate  witliin  fifty 
feet  of  the  railway ;  and  to  make  com- 
pensation for  good-u-ill,  &c.  This  not 
being  done,  he  required  them  to  sum- 
mon a  jury  who  should  determine 
whether  he  was  entitled  to  have  the 
said  premises  purchased  and  compen- 
sation made  as  before  demanded,  and 
should  assess  the  sums  payable.  No 
answer  being  given,  he  sent  a  pre- 
cept to  the  sheriflT,  stating  the  premises 
to  be  within  fifty  feet  of  the  railway, 
and  deteriorated  by  it,  reciting  the 
previous  notices,  and  requiring  the 
sheriflT  to  summon  a  jury  to  inquire 
whether  the  property  in  respect  of 
which  his  claims  had  been  made  was 
deteriorated  by  the  railway,  and  whe- 
ther he  was  entitled  under  the  sta- 
tutes to  have  the  said  property  pur- 
chased and  compensation  made  as 
claimed,  and,  if  so,  to  assess,  &c.  The 
sherifT,    on   the  inquiry,  finding  that 

part  of  the  dwelling-house  was  more 


than  fifty  feet  from  the  railway,  re- 
fused to  hear  further  evidence,  and 
directed  the  jury  to  find  that  the  daioi- 
ant  was  not  entitled  to  have  his  pro- 
perty purchased  by  the  company,  part 
of  it  not  being  within  fifry  feet  &r. 
On  motion  for  a  mandamus  to  the 
sheriflTto  execute  the  precept. 

Held  that  the  requisition,  though  it 
did  not  properly  follow  the  original 
demand,  nor  state  rightly  the  purpose 
for  which  the  jury  should  be  sum- 
moned, was  sufficiently  correct  to  have 
been  acted  upon  by  the  sheri£  Mao- 
danius  granted.  Walker  t.  London  and 
Blackwall  Railway  Company,  744. 

S.  Whole  or  part. 

By  the  Greenunch  railway  act  (5  & 
4  W,  4.  c.  xlvi.)  the  company  were  em- 
powered to  take  lands,  &c.,  making 
recompense  &c.,  and  it  was  enacted 
(sect.  45}  that,  if  any  person  were  ap- 
plied to  by  them  to  sell  any  part  of 
any  house,  warehouse,  &c.,  in  actual 
occupation,  and  should  require  the 
company  to  treat  for  the  whole,  and  if 
they  should  not  be  willing  to  purchase 
the  whole  of  such  house,  warehouse ^Sfc^ 
such  person  should  not  He  ^obliged  to 
sell  them  a  {lart  only.  Sect.  -46  pro- 
vided in  like  manner  as  to  particular 
properties  therein  named,  enacting  that, 
if  the  company  would  not  purchase 
the  whole,  the  owner  or  lessee  should 
not  be  obliged  to  sell  ler<s  than  the 
whole  of  such  property.  Sect-  47  en- 
acted that  if  the  owner  &c.,  of  any 
house,  manufactor}',  ground  or  build- 
ing, which  should  be  situate  ttithin  Jiftt/ 
feet  of  the  railway^  should  give  notice 
to  the  company  to  purchase  his  iute- 
rest  in  such  houses,  manufactories, 
ground  or  building,  the  compaoy 
should  treat  for  the  purchase  of  bis 
interest  in  the  houses,  manufactories, 
ground  and  buildings  mentioned  in  such 
notice,  and,  in  case  they  should  not 
agree,  the  compensation  should  be 
settled  by  a  jury,  whom  the  company 
might  cause  to  be  summoned.  There 
were  clauses  providing  for  the  recovery 
of  compensation  by  owners  of  build- 
ings, lands,  &c,  for  damage,  generally, 
occasioned  by  the  execution  of  that 
act. 

S,  and  Co.  were  lessees  of  premises, 
on  which  were  a  vinegar  manufactory, 
warehouse,  &c^  a  principal  dwelling- 


RAILWAY.  II.  5-6.  III.  IV. 


REPLEVIN,  I.  //.  1067 


house  and  garden,  and  five  smaller 
dwelling-bouses,  which  premises  were 
so  situated  that  a  strdgnt  line  drawn 
parallel  to  the  railway  at  the  distance 
offift^  feet  would  divide  the  principal 
dweUing-house  and  the  garden  but 
would  pass  between  the  rest  of  the 
premises  and  the  railway.  S.  and  Co. 
required  the  company  to  purchase 
their  interest  in  the  whole  premises. 
The  company  refused,  but  offered  to 
purchase  the  principal  dwelling-house 
and  garden. 

Held,  that  the  act  did  not  oblige 
them  to  purchase  more :  and  a  rule 
for  a  mandamus  to  the  company  to 
*cause  compensation  to  be  assessed  for 
the  whole  was  discharged.  Regina  v. 
London  and  Greenwicn  RaUway  Com" 
fHmjf,  16G. 

5.  Lands  and  houses  within  fifty  feet 
of  the  railway,  166.  744.  \Ante,  1,  2. 

4.  Construction  most  against  the  com- 
pany, 744.    Anii^  1. 

5.  Unreasonable  proviso  inserted  by 
mistake,  744.    Ant^^  1. 

6.  CompAsation,  when  not  barred  by 
mistaKd  in  requisition  or  precept, 
744.    Ante,  1. 

III.  Contracts. 

Lien  and  user  clauses  to  secure  due 
completion,  734.    Lien^  I. 

IV.  Books  of  proceedings,  875.      Evi" 
dence,  XII.  5. 


RATE. 
Church  Rale*    Poor,    Sewers, 


RECITAL. 

How  far  it  controls  words  of  submission, 
695.    ArbitratioHf  I. 


REFERENCE. 
Arbiiratum. 

REFUSAL. 
I.  Of  qualified  demand,  699.     Trover, 
U.  By  wife,  510.    Husband  and  Wife, 

TOL.  III.  K.  S. 


REGULiE  GENERALES. 

I.  Mich.  42  G.  5.  Judgment  on  warrant 
of  attorney :  filing  copy  instead  of  ori- 
ginal, 948.     Warrant  of  Attorney. 

XL  Hil.  2  W.  4. 1.  74.  Costs  of  several 
issues,  577.    Mandamus,  IX.  1. 

III.  Hil.  4  W.  4.  Pleadings  in  particular 
actions,  IV.  What  put  m  issue  by  plea 
of  Not  guilty,  79.    Bankrupt,  I. 

IV.  HU.  4  W.  4.  General  Rules  and  Re^ 
gulations^  7.  Costs  of  several  issues, 
577.    Mandamus,  IX.  1. 

V.  Hil.  6  W.  4.  Appeal  against  decision 
of  examiners,  467.    Attorney,  1. 1. 

VI.  Trin.  1  Vict.:  omission  to  plead  pay- 
ment of  principal,  2.    Payment,  II. 


REMEDY. 

Cumulative  or  substituted,  256.    Church 
Rafe,  I.    415.  Loan  Society, 


REMITTITUR. 
Of  excess,  4  25.    Fieri  facioi. 

RENT-CHARGE. 
What  is,  725.     Distress,  V. 

REPAIRS. 

I.  Liability  ratione  tenurs,  148.  Bridges, 
1. 

II.  Obligation    as    regards   the  public, 
449.     Drain, 

REPEAL. 
Exceptions  from,  406.    Statute,  II. 

REPLEVIN. 

I.  Pleading  :  leave  and  licence,  725.  Dif- 
tress,  V. 

II.  Grant  of  power  of  distress  for  non- 
pa)  ment  ot  intereifct,  725.    Distress^  V. 
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REPUCATIOX. 

L  De  imuriu,  768.  Shipping,  IV.  754. 
lAen,  I. 

11.  To  plea  of  tender,  demand  and  re- 
fusal W  larger  sum  insufficient,  915. 
Tender,  I. 

IIL  To  plea  of  set-off,  339.  PaymaU^ 
III. 

REPUBLICATION. 
Ofw'dl,  177.     IFi^,IL 

REPUTED  OWNERSHIP. 
Page  754.    Lien,  I.    Bankrupt. 

REQUEST. 

I.  When  necessary.  Hoggins  t.  Gordon, 
466. 

II.  Executed  consideration  laid  without, 
S34.     Warrantif. 

RESIDUARY  CLAUSE. 
Page  442.    Dcwe,  I. 

RETURN. 
Capias.    Habeas  Corpus,    Mandamus, 

REVENUE. 
Stamp, 

REVERSION. 

Assignment  of,  603.  Landlord  and  Te- 
nant,  I.  1. 

REVOCATION. 
Of  guarantee,  194.     Guarantee,  U. 


RULE. 

Shewing  cause :  office  copies  of  affidavits. 
Megina  v.  Rotherham,  777  n. 


SCIRE  FACLiS. 

The  proper  mode  of  raisiDg  objections  to 
charter  incorporatii^  borough,  641. 
Statute,  XL.  6. 


SECOND  APPLICATION. 
IVige  599.    Ckurdi  Rate,  IV.  2. 

SEISIN. 

Proof  of,  by  counterpart  of  lease,  623. 
Evidence,  XIU. 

SENTENCE. 
Erroneous,  406.    Statute,  11. 

SERVICE. 

''  In  the  proper  buuness,  practice  or  em- 
ployment of  a  notary,"  &c.  for  a  given 
term,  939.    Hotary, 

SESSIONS. 

I.  No  appearance  there  by  attorney,  223. 
Corporation,  II.  1. 

II.  Practice. 

1.  Practice,  357.    Poor,  XVII.  3. 

2.  What  is  a  preliminary  point  of  prac- 
tice, 8 1 0.    Poor,  XXI.  6. 

3.  What  is  a  hearing  and  determination 
by,  810.    Poor,  XXI.  6. 

4.  Mandamus  to,  when  refused,  810. 
Poor,XXl.6. 

5.  Special  case,  810.    Poor,  XXI.  6. 

6.  Entry  of  continuances  by.     Regina 
V.  Macclesfield,  82S  n. 

III.  Erroneous  sentence,  406.    Statute, 

SET43FF. 
I.  Pleading :  joint  debt. 

To  assumpsit  for  work  and  labour, 
money  had  and  received,  and  paid, 
and  on  an  account  stated,  defendant 
pleaded  that  the  promises  were  made 
by  him  jointly  with  L^  and  set  off  a 
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debt  due  from  plaintiff  to  defendant 
and  Zf.  jointly. 

Special  demurrer,  shewing  for  cause 
that  the  debts  were  not  mutual,  and 
the  plea  double. 

Piea  held  good.  Siackwood  v,  JDmin, 
822. 

II.  Form  of  replication,  239.    Payment^ 
III. 


SETTING  ASIDE. 

Judgment  signed  on  warrant  of  attorney, 
948.     Warrant  of  Attorney, 


SEWERS. 
I.  Rate. 

1.  Rate  roust  be  on  the  person,  not  on 
the  land,  966.  984.     Pott,  2,  5. 

2.  Property  of  which  there  is  no  oc- 
cupier. 

Chelsea  Hospital,  and  the  lands  at- 
tached to  it,  are  the  property,  partly 
of  the  Crown,  and  partly  of  trustees 
for  the  benefit  of  the  pensioners.  Part 
of  the  buildings  of  the  hospital  are 
occupied  by  officers  concerned  in  the 
government  and  superintendance  of  the 
hospital ;  the  residue  is  occupied  only 
'  by  the  pensioners.  Held,that  no  sewers' 
rate  could  be  imposed  in  respect  of 
such  residue,  there  being  no  rateable 
occupier. 

A  sewers'  rate  was  laid  upon  one  of 
the  officers  in  respect  both  of  a  part 
occupied  by  him  (m  respect  of  which 
he  was  admitted  to  be  rateable)  and 
also  of  the  said  residue ;  and  a  warrant 
of  distress  issued  for  the  whole,  under 
which  goods  of  the  commissioners  of 
the  hospital  (acting  under  stat.  7  G.  4. 
c.  16.\  being  upon  the  residue,  were 
seizeJ.  Hekl,  that  the  commissioners 
might  maintain  trespass  for  the  seizure, 
although  the  officer  was  liable  to  be 
rated  in  respect  of  a  part. 

And  although  a  sewers'  jury  had 
presented  that  the  residue  was  liable 
to  be  assessed,  and,  on  traverse  of  the 
presentment,  such  presentment  had 
been  affirmed  by  the  verdict.  Neave 
V.  Weather,  984. 

5,  Property  of  which  there  b  no  occu- 
pier. 


The  Bridewell  for  Westminster  was 
erected  (under  stat.  7  G.  4.  r.  xlii., 
local  and  personal,  public,)  and  fitted 
up,  and  the  land  on  which  it  was  built 
purchased,  by  commissioners  at  the 
expense  of  the  county  rate,  and  appro- 
priated to  the  reception  of  criminals 
and  of  prisoners  under  the  local  Court 
of  Requests.  The  building,  and  its 
fittings  up,  furniture,  &c.,  were  vested 
in  the  justices  of  Westminster.  The 
powers  of  the  Commissioners  of  Sewers 
were  expressly  saved.  The  building 
derived  benefit  from  the  sewage.  The 
governor  resided  in  one  part  of  the 
building ;  but  no  one  resided .  in  the 
other  part,  except  the  persons  confined 
there,  and  the  turnkey  and  matron, 
who  were  required  by  law  to  reside, 
and  whose  duty  it  was  to  take  care  of 
the  prisoners.  The  Bridewell  was  the 
Queen's  prison. 

Held,  that  in  respect  of  the  part  last 
mentioned  no  sewers'  rate  could  be 
imposed,  there  being  no  occupier. 
Tracey  v.  Taylor,  966. 

4.  Property  occupied  for  public  pur- 
poses only,  966.  984.     Ant'h,  3,  J. 

5.  Crown  property,  984.    Ant'h,  2. 

II.  Seizure  for  too  much ;  trespass,  984. 
Ant^,  II.  2. 

III.  Presentment  affirmed  Inr  verdict  when 
not  an  estoppel,  984.    Ante,  II.  2* 

IV.  Jurisdiction,  984.     Anti,  II.  2. 

V.  Inspection  of  proceedings,  670.  JSri- 
dence,  VIII. 


SHERIFF. 

Rulbig  him  to  return  unexecuted  ca.  la., 
322.     Capias^  U.  1. 

SHIFTING  LIEN. 
Page  754.    lAen^  I. 

SHIPPING. 

I.  Deck  cargo,  120.    Innarmnct. 

II.  Effect  of  death  of  master  where  the 
first  mate  is  a  foreigner  not  naturalised, 
768.    Post,  IV. 

III.  Mudny  by  qualified  refusal  to  nafi- 
gate,  768.    Poi/,IV. 
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SHIPPING,  IV. 


IV.  Action  for  wages :  de  injoruu 

PiaiotifiT,  a  ■caman,  declared  against 
a  shipowner  on  an  agreement  (under 
Stat.  5&6  IV.  4.  c.  19.  M.  2,5.)  to  em- 
ploy  phuntiff  at  carpenter's  mate  of  a 
vessel  during  a  South  Sea  voyage,  and 
pay  him,  by  way  of  wages,  on  diKhai^e 
and  sale  of  the  cargo,  a  stated  pro- 
portion of  the  net  proceeds :  breach, 
that  defendant  wrongfully  discharged 
plaintiff  before  the  end  of  the  voywe, 
whereby  hu  wages  were  lost.    Plea, 


that  It  was  by  tne  agreement  stipulated 
that  plaintiff  should  not  cause  disobe- 
dience of  orders  or  mutiny  on  board 
the  ship,  and  that  the  wages  should  not 
be  due  unless  plaintiff  should  have  well 
ami  truly  performed  the  voyage  ac- 
cording to  the  agreement ;  that,*  during 
the  voyage,  the  master  died,  whereupon 
&,  the  first  mate,  became  and  was,  and 
exercised  the  duties  of  master  till  the 
completion  of  the  voyage;  and  that 
plaintifi^  afterwards  and  during  the 
voyage,  refused  to  perform  his  duty  as 
carpenter's  mate,  though  commanded 
by  5!.  so  to  do,  and  mutinously  refused 
to  proceed  on  the  voyage,  ana  tried  to 
excite  mutiny  and  disobedience;  where- 
fore defencUmt  discharged  plaintiff. 
Replication,  that,  althougli  S.  became 
ana  was  and  exercised  the  duties  of 
master  on  board  the  ship  in  manner, 
&c.,  nevertheless,  &c.,  de  injuria,  &c. 
absque  residuo  causae.    Issue  thereon. 

On  the  trial  it  appeared  that  S.  was 
a  foreigner,  disqualified  to  command 
the  vessel  by  sut.  3  &  4  W,  4.  r.  54. 
#.  16. ;  that  5.,  after  taking  the  com- 
mand, required  the  crew  to  sign  a  fresh 
agreement  with  himself;  and  that  pUin- 
tiff  and  others  refused,  and  refused  also 
to  do  duty  on  board  the  ship  unless  in 
taking  her  to  an  Suglish  port. 

Held,  that  plaintiff,  having  admitted 
by  his  replication,  that  S,  was  master, 
could  not,  under  such  allegation,  de 
injuria,  &c.,  offer  evidence  of  his  dis- 
qualification ;  and  that  the  refusal  to 
navigate  the  ship  unless  to  an  English 
port  was  mutiny  against  the  master  de 
facto,  and  bore  out  the  justification. 
Renno  v.  Bennett^  768. 

SIGNATURE. 
I.  By  having    the    hand    guided,    117. 


STATUTE,!. 

II.  Of  minute  of  proceedings,  when  it 
may  be  done,  845.  IhhL  II.  I.  873. 
EtUUmce,  XII.  3. 

III.  By  whomi 

I.  By  derk  in  hb  employer's  name, 
845.    Debi^  II.  I. 

S.  By  one  of  two  joint  clerks  in  the 
name  of  both,  845.    DeU,  II.  1. 

5.  By  chairman,  873.  Emdemee,XlL3. 

SLANDER. 
Malice  5.    lUke. 

SOLDIER. 

Return  of  imprisomnent  as  a  deserter, 
what  it  must  shew,  8S5.    JSmbtMs  Cot' 

SPECIAL  CASE. 
Poor,  XXIII.  457.    Appe^,  L 

SPECIAL  ENTRY. 
Ptige  367.  397  n.     Poor,  XXIL  1.  5. 

SPECIAL  JURY. 
Certificate  for  costs^  901.    Highway,  I.  S. 

STAMP. 

I.  The  onus  of  shewing  that  a  deed, 
otherwise  regular,  has  not  been  duly 
stamped  lies  on  the  party  impeaching 
it.  And,  if  a  deed  be  produced,  pur- 
porting to  have  been  sealed  and  de- 
livered, "being  first  duly  stamped," 
but  the  stamp  has  been  obliterated, 
and  it  only  appears  by  marks  on  the 
deed  that  some  stamp  was  once  im- 
pressed on  it,  the  Judge  may  decide 
whether  or  not  the  fact  of  stamping  is 
sufficiently  proved,  and,  if  satisfied  of 
it,  receive  the  instrument  as  evidence. 
Doe  dewu  Fryer  v.  Coosi&t,  687. 

II.  On  accommodation  bill  re-issued  by 
drawer,  459.    BUls,  III. 

STATUTE. 
Fiasr:  Generally. 
I.  Expiration. 

Retention  of  privileges  acquired,  690. 
Apothecary* 
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II.  Repeal,  re-enactment  and  keeping  alive 
of  incorporated  statutes. 

Stat.  39  &  40  G.  3.  c.  89.  s.  1.  enacts 
that  persons  convicted  of  unlawfully 
having  certain  naval  storesin  possession, 
not  being  contractors,  &c.,  as  in  the 
act  mentioned,  shall  be  deemed  re^ 
cewers  of  iioien  goods  knowing  them 
to  be  stolen,  and  shall  be  transported 
for  fourteen  years  at  other  receivers 
of  stolen  goods  are  directed  to  be^  but 
empowers  the  Court  (by  sect.  7.)  to 
commute  the  punishment  by  causing 
the  offender  to  be  pilloried,  whipped, 
fined  or  imprisoned. 

Held,  that  stat.  5  G,4.  c.  114.  did 
not  extend  to  cases  within  the  above 
act,  so  as  to  authorise  a  sentence  of 
hard  labour  for  offences  under  it. 

And  that,  assuming  this  to  have  been 
otherwise,  stat.  3  G>  4.  r.  1 14.  was  re- 
pealed by  stat.  7  &  8  G.4.  c.  S7.  s,  1., 
not  being  so  incorporated  with  stat. 
39  &  40  G,  3.  c.  89.  as  to  be  kept  alive 
by  sect.  2.  of  stat.  7  &  8  G.  4.  c.  27., 
which  excepts  from  the  repeal  statutes 
relating  to  the  public  stores. 

A  court  of  quarter  sessions  having, 
on  conviction  under  the  first  mentioned 
act,  passed  sentence  of  imprisonment 
with  hard  labour,  this  Court,  on  error, 
reversed  the  judgment  and  discharged 
the  defendant. 

Indictment  on  the  above  statute  al- 
leged that  defendant  on  &c.,  at  &c., 
unlawfully  had  in  his  custody  certain 
naval  stores,  &c.,  he  the  said  S.  (de- 
fendant) not  being  a  contractor,  &c. 
Held,  that  time  was  sufficiently  assigned 
to  the  fact  of  defendant  not  being  a 
contractor.     Begina  v.  SUversidet^  406. 

III.  Effect  of  unreasonable  proviso  in- 
jBcrted  by  mistake,  744.    Ratlway,  II.  1. 

IV.  Operation  as  notice  to  all  the  world: 
notice  of  the  provisions  in  a  statute  is 
not  notice  of  acts  done  in  compliance 
with  the  provisions,  757.    Turnpike,  I. 

V.  Construction.     Construction,  L 

Secondly  :  decisions  on  public  and  ge- 
neral statutes. 

VI.  2  Stat.  4  Ed,  1.  (De  officio  corona- 
toris),  333.     Coroner,  I. 

VII.  2  &  3  Ed.  6.  c.  13.    (Tithes.) 
Sect.  1.  Debt   for  treble  value,  658. 

Tithe,  I. 


VIII.  2St5  Ed.6.  c.  24.    (Felonies.) 
Sect.  2.  Place  of  felonious  death,  333. 

Coroner,  I. 

IX.  21   Jac,  c,  12.      (Justices   of  the 
Peace.) 

Sect.  5.    Venue,  997.    Justice,  II.  3. 

X.  21    Jac.   1.    c.  16.       (Limitations.) 
Linutations. 

XI.  29  C  2.  C.3.    (Frauds.) 

1.  Sect.  4.  Agreement  to  be  performed 
within  a  year,  845.    Debt,  II.  1. 

2.  Sect.  4.  Statement  of  price :  signa- 
ture of  invoice :  delivery  :  accep- 
tance, 483.     Carrier,  I. 

XII.  4  Ann.  c.  16.    (Amendment  of  the 
law.) 

Sect.  5.  Costs  of  several  issues,  577. 
Mandamus,  IX.  1. 

XIII.  9  ^RA.  c.  20.    (Mandamus.) 
Sect.  5.  Costs  of  several  issues,  577. 

Mandamus,  IX.  I. 

XIV.  24  G.  2.  c.  44.     (Justice  of  the 
Peace.) 

1.  Sect.  1,  2.  Notice  of  action :  tender 
of  amends,  662.    Notice,  Vl.  I. 

2.  Sect.  8.  Limitation  of  action,  997. 
Justice,  II.  3. 

XV.  33  G.  3.  c  52.    {East  Indies.) 
Sect.  62.  Misdemeanor  in  demanding 

gifts,  825.     Habeas  Corpus,  II. 

XVI.  39  &  40  (r.  3.  c.  89.  (Naval  Stores.) 
Sects.  ].  7.    Punishment  of  unlawful 

possession,  406.    Ante,  II. 

XVIL  41  G. 3.  (U.K.)  C.79.  (Notaries.) 
Sect.  7.  Proper  business,  practice  or 
employment,  939.    Notary. 

XVIII.  53  G.  3.  c.  127.    (Church  rates 
and  tithes.) 

Sect.  7.  Jurisdiction  in  questions  on 
church  rates,  :i56.     Church  Rate,  I. 

XIX.  54  G.  3.  c.  1 70.    (Poor.) 

Sect.  3.  Settlement  of  bastiird  bom  in 
workhouse,  215.    Poor,  V. 

XX.  55  G.  3.  c.  184.    (Stamps.)  Stamp. 

XXL  3  G.  4.  c.  1 14.   (Punishment),  406. 
Ant):,  IL 

XXII.  3  G.  4.  c.  126.    (Turnpikes.) 
Sect.  49.  Ejectment  b^  second  mort- 
gagee, 757.     TumpUce,  I. 
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XXni   6  G.  4.  c.  16.  (Buknipt.)  Bmh- 
rupt* 

XXIV.  6  G.  4.  c.  5a    (Juries.) 

Sect.  54.  CotU  of  special  jury,  901. 
Highway^  I.  2. 

XXV.  6  G.  4.  c.  155.    (Apothecaries.) 
Sect.  4.  Evidence,  690.    Apothecary. 

XXVI.  7  &  8  G.  4.  c.  «7.    (Larceny.) 
Sect.  I.  Exception  from  repeal,  406. 

Ami,  II. 

XXVII.  9  G.  4.  c.  S7.    (Limitations.) 
Sect.  1.     AdoDowledgment  by  words 

only,  740.    LknUatiom^  VL 

XXVIII.  10  G.  4.  c.  45.    (Metropolitan 
Police.) 

SecL41.  Time  and  venue,  997.    JuS' 
tice^  II.  5. 

XXIX.  1  ft  S  ^.  4.  c.  56.    (Bankrupts.) 
Sect.S.  Annnlling  fiats,  79.     Btaik" 

rupt,L 

XXX.  2  &5  FF.  4.  c.  71.  (Prescription.) 
1.  Sects.  1. 6.  Interruption  :  presump- 
tion, 581.    Preser^iiionfl, 

.  2.  Sect.  5.  Enjoyment  of  lights,  109. 
Lights. 

XXXI.  5  ft  4  ^.  4.  c.  27.  (Limitations.) 
Sects.  2.  14,  15.  Adverse  possession, 

679.     Pleadings  X. 

XXXIL  5  &  4  TT.  4.  C.42.  (Amendment 
of  the  law.) 

1.  Sects.  26,  27.  Indorsement  of  name 
of  witness  on  record,  307.     IVitnesty 

2.  Sect.  25.  Amendment  at  Nisi  Prius, 
79.     Bankrupt,  I. 

XXXIII.  5  &  4  IT.  4.  c.  54.    (Shipping.) 
Sect.  16.  Disqualification  of  foreigner, 

768.     S/iipping,  IV. 

XXXIV.  4  &  5  >r.  4.  C.62.    {Lancaster 
court  of  Common  Pleas.) 

Sect.  26,  New  trial,  where  moved  for, 
CatteraU  v.  Kenyan,  312. 

XXXV.  4  ft  5  TT.  4.  c.  76.      (Poor.) 
Poor. 

XXXVL  5  &  6  TF.  4.  c.  19.    (Merchant 
seamen.) 

Sects.  2,  3.  Agreement  to  serve,  768. 
Shipping,  IV. 


XXXVII.  S  &  6W.4.  e.  83. 
'    societies),  413.    LoamSoeieiy. 

XXXVnL  S&6W.4.  c.  50.     (High- 
ways. 

Sect.  98.  Costs  where  defence  frivo- 
lous, 901.    Highway,  1. 2. 

XXXIX.  5&  6  W.4.  e.  74.    (Tithes.) 
Sect.  1.  Debt  for  treble  value,  658. 
Tithe,!. 

XL.  5  &  6  IT.  4.  c.  76.  (MunidpalCor. 
porations.) 

1.  Sects.  15.  48.    Penalties  on  over- 
seers. 

The  parish  of  M.  in  the  borough  of 
jr.,  b  divided  Into  nine  districts  ^ed 
wards,  for  and  from  each  of  which, 
under  a  local  act  (48  G.  5.  c.  xxiL),  in 
overseer  is  appointed;  and  the  nbe 
are,  by  the  act,  made  overseers  of  the 
parish. 

Nine  lists,  each  containing  the  names 
of  the  burgesses  of  one  only  of  the 
wards,  were  delivered  in  severalty  by  the 
particular  overseers  appointed  for  and 
from  the  respective  wards,  under  stat 
5  &  6  IT.  4.  c.  76.  #.  1 5.  Eight  of  the 
lists  were  signed,  each  by  the  overseer 
of  the  particular  ward;  no  overseer 
signed  the  list  of  any  but  his  own  ward; 
the  ninth  list  was  not  signed  at  all. 

Held,  that  each  of  the  overseers  of 
the  eight  wards,  as  well  as  the  overseer 
of  the  ninth,  was  liable,  in  a  separate 
action  to  the  penalty  under  sect.  48. 
KingY.  Share ^3\. 

2.  Sect.  28.    Qualification  to  be  coun- 
cillor :  name  on  burgess  list. 

The  proceedings  which  take  place 
with  respect  to  the  burgess  lists  in  a 
borough,  under  stat.  5^CW.  4.  c.  76., 
between  September  5th  and  November 
1st,  are  only  for  the  preparation  of 
that  which  is  to  be  the  burgess  list  or 
roll  for  the  year  beginning  on  Xo- 
vember  1st;  and,  until  that  day,  the 
placing  of  a  name  u|>on  such  list  or 
roll  gives  no  qualification  under  the 
statute,  the  list  or  roll  of  the  former 
year  being  the  burgess  list  or  roll  till 
November  1st. 

Therefore,  where  a  person  not  a 
councillor  was  elected  alderman,  to 
supply  an  extraordinary  vacancy,  on 
October  29th,  his  name  being  on  the 
revised  burgess  Ibt  finally  made  up  on 
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Odober  SSd,  but  not  being  on  the  bur- 
gess list  of  the  preceding  October : 

Heldt  that  he  was  not,  at  the  time  of 
such  election,  "  entitled  to  be  on  the 
burgess  list"  within  stat.  SSlSW.A, 
c,  76.  #.  28.,  and  therefore  was  not 
qualified  to  be  a  councillor,  and  not 
properly  elected  alderman.  Quo  war- 
ranto information  granted.  Regina  v. 
Harvey^  475. 

5.  Sects.  32.  47.    Election  of  coun- 
cillor. 

An  election  was  held  for  suppl3ang 
one  extraordinary  and  three  ordinary 
vacancies  in  the  council  of  a  borough. 
Two  sets  of  candidates  (each  consist- 
ing of  four)  were  proposed.  The  votes 
for  the  successful  candidates  were  given 
on  papers,  each  stating  the  names  of 
the  four,  but  not  distinguishing  the 
vacancy  which  any  one  was  intended 
to  fill.  On  motion  for  a  ouo  warranto 
information  against  one  or  the  four  so 
elected. 

The  Court  held  the  election  bad, 
under  stat.  5  &6  IV.4.  e.  76.  u,  32. 
47^  and  made  the  rule  absolute. 

Although  statements  were  made  in 
opposition  to  the  rule,  shewing  that  no 
real  misunderstanding  existed,  and  im- 
puting bad  faith  to  the  parties  im- 
peaching the  election. 

Held,  by  Lord  Denman  C.  J.  and 
Patteton  J.,  that  an  election  of  coun- 
cillors, if  regular  in  other  respects,  is 
not  bad  because  held  to  supply  both 
ordinary  vacancies  and  an  extraordi- 
nary vacancy  made  some  time  before. 
And,  by  Patteton  J.,  that  an  elector 
may  give  votes  for  all  the  candidates 
on  the  same  paper;  only  making  the 
proper  distinction  as  to  the  vacancies 
to  be  supplied.  Regina  v.  Roudetf^ 
143. 

4.  Sect.  66,  (Compensation.) 

B,  was  town  clerk  in  the  borough 
of  N,,  holding  during  good  behaviour. 
At  the  time  of  the  passing  of  stat. 
5  8i,  6  W.4.  c.  76.,  he  was,  as  his  pre- 
decessors in  that  office  had  always 
been,  solicitor  in  matters  relating  to 
the  cbaritv  trusts  under  the  manage- 
ment of  the  corporation.  When  the 
town  council  under  that  act  came  into 
office,  he  was  displaced  from  the  office 
of  town  clerk.  The  members  of  the 
body  corporate,  who,  under  sect.  71, 


acted  as  trustees  for  the  charities  after 
quitting  office,  continued  to  employ 
B.  in  matters  relating  to  the  charities, 
but  during  pleasure  only;  and  the 
trustees  subsequently  appointed  by  the 
Lord  Chancellor,  under  sect.  71,  ceased 
to  employ  him. 

The  Lords  of  the  Treasury,  in  award- 
ing compensation  to  B,,  under  sect.  66, 
for  the  loss  of  his  offices  of  town  clerk 
and  clerk  of  the  peace,  pave  a  sum,  as 
they  stated  in  their  mmute,  for  the 
loss  of  the  emplo^ent  in  matters  re- 
lating to  the  cnanties. 

Held,  that  the  lords  had  jurisdiction 
to  make  an  allowance  in  this  respect ; 
that  B,  was  entitled  to  compensation 
for  loss  of  the  last-mentioned  employ- 
ment when  the  act  came  into  opera- 
tion :  and  that,  supposing  any  deduc- 
tion due  on  account  of  his  continuing 
to  be  employed  afterwards,  that  was  a 
question  of  amount,  as  to  which  the 
award  was  final. 

The  Court  enforced  the  award  by 
roandam  us.  Begina  v.  Norwich^  Mayor, 
4*^.,  285. 

5.  Sects.  66.   119.      Compensation: 
abolition. 

The  sheriflTs  court  of  York  held 
plea  of  civil  actions  arising  in  the  city; 
and,  at  the  time  of  the  passing  of  stat. 
5  Sc  6  W,4,  c,  76.,  four  persons  only 
(appointed  by  the  corporation)  were 
permitted  to  practise  there  as  at- 
torneys. They  were  employed  at  the 
option  of  the  suitors,  and  received 
no  emolument  but  the  fees  paid  by 
them. 

Held,  that  the  place  of  such  an  at- 
torney was  an  office  of  profit  in  the 
corporation,  for  the  loss  of  which 
compensation  might  be  claimed  under 
sect.  66, 

After  the  passing  of  stat.  5&  6  ^K.  4. 
c,  76.,  the  court  continued  to  be  held; 
but,  by  sect.  1 1 9,  every  attorney  of  the 
Superior  Courts  at  Westminster  had 
liberty  to  practise  there : 

Held,  that  the  mere  opening  of  the 
court  was  not  an  abolition  of  the 
former  office  of  attorney,  entitling  the 
original  attorneys  to  compensation 
under  sect.  66.  Begina  v.  York, 
Mayor,  S^c.  550, 

6.  Sects.  103.  112.  141.    Information : 
county  rate  :  scire  facias. 
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A  rate  by  the  jiisticet  of  Warwick'  I 
jftirr,  whereby  land*  within  the  allegeil 
borough  of  Bhrmngh&m  were  QS8e«ied 
to  the  county  rate,  was  brought  ap  by 
certiorari,  and  objected  to,  under  ttat. 
5  &  6  >r.  4.  c.  76.  1.  lis.,  on  the 
ground  that  Birvungham  had  been  in- 
corporated by  charter  under  sect.  141. 
and  a  court  of  quarter  sessions  granted 
under  sect.  103,  and  notice  thereof 
given  under  sect.  118.  On  a  case 
stated,  it  was  found  that  such  charter 
and  grant  had  been  made  in  fact,  and 
iuch  notice  ^ven,  and  that  quarter 
sessions  had  in  fact  been  held  under 
the  grants;  but  (1.)  that  there  had 
been  no  petition  for  incorporation  by 
a  whole  or  a  majority  of  tnc  inhabit- 
ant householders ;  (s.)  that  the  grant 
of  quarter  sessions  had  been  made  on 
a  representation  to  the  Crown  that 
there  was  a  gaol  in  Birwungham, 
whereas  in  fiict  there  was  none. 

Held, 

(l.)  That  the  charter  of  incorpor- 
ation was  ne? ertheless  valid. 

(S.)  That,  in  this  proceeding,  the 
allegation  that  there  was  no  gaol 
could  not  be  set  up  against  the  grant 
of  Quarter  sessions,  no  objection  being 
made  on  the  part  either  of  the  Crown, 
or  any  inhabitant  of  the  borough ;  and 
that  the  proper  course  for  raising  the 
objection  was  by  a  scire  facias  to  re- 
peal the  grant.  And  this,  although  the 
expenses  of  the  quarter  sessions  of  the 
borough  had  in  part  been  defrayed  by 
the  county  rate. 

Rate  quashed,  so  far  as  it  extended 
to  the  lands  within  the  borough.  Re^ 
gina  V.  Boucher^  641. 

XLI.  6  &  7  IT.  4.  c.  71.    (Commutation 
of  tithe.) 

Sect.  46.  What  denial  not  permitted 
in  feigned  issue,  885.    Tithe^  II.  1. 

XLII.  7  W.  4.  &  1  Vkl,  C.26.  (Wills.) 
Sects.  5,  4.  Attestation :  republication, 
117.177.    Willi. 

XLIII.  7  IT.  4.  &  1  rtct.  c.  69.    (Tithe 
commutation.) 
Sect.  5.    Certiorari,  895.    Tithe^  II.  2. 

XLIV.  1  &2  Vkt.  c.  110.  (Insolvents.) 
1.  Sect.  3.  Holding  party  to  bail,  910. 
Bail^h 


STORES,  PUBUa 

S.  Sect.  61.  Billoftale,30a  BiUif 
Sale. 

5.  Sect.  85.  Habeas  corpus  daring  de- 
tainer under  adjudication,  188.  Ha- 
ieas  C6rpMt,  I. 

XLV.  2  &  3  yiet.  r.  62.     (Tithe  com- 
mutation.) 

Sect.  55.  Feigned  isne,  895.  TUke^ 
II.  8. 

XLVI.  9&3  Viei.  c.  71.   (Metropolitan 
police.) 

Sects.  S^  SS.  Time  and  venue,  997. 
JwiHee,  11.  3. 

XLVII.  5  &  6  Fid.  r.  12.    (Mutiny.) 
Sect  22.    Liability   as    deserter,  825. 
Habeas  Carprnt. 

TfliaDLv:   Local  and  personal,  public, 
acts. 

XLVIII.  Birmmgkaai^Brueoi,  and  TTkama 
JimcfioM Railway, 8 73.  EvideMee,XlL5, 

XLIX.  BlaekwaU  Railway,  744.    Rml^ 
way,  11.  I. 

L.  Bow  Bridge  acts,  148.    Bridget^  I. 

LI.  CSmwy  embankment,   S42.     Poor, 
VI.  3. 

Lll.  Chelsea    Hospital,    984.     Sewers, 
L2. 

LIII.  aifton  Bridge,  845.    Debi,  H.  1. 

LIV.  Foxley  Hatch  and  Reigale  roads, 
757.     Turnpike,  I. 

LV.  Kiag^s  Lytm  local  acts,  31.     Aate, 
XLL  1. 

LVI.  London  and    Greenwich  Railway, 
166.     Railway,  II.  a. 

LVII.  Manchester  and  Leeds  Railway, 
528.  543.     Railway,  1.  I,  2. 

LVIII.  St,  Martin  in  the  Fields  local  act, 
204.     Poor,  VI.  2. 

LIX.  Staines  Bridge,  757.    Turnpike,  L 

LX.  Westminster  Bridewell,  966.    Sew- 
ers, I.  3. 
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STRANGER. 

I.  Advene  possession  by,  679.    Plead' 
ing^  X. 

II.  Jus  tertii,  885.     T\tKe,  II.  1. 

SUMMONS. 
Necessity  of,  603.    Ckur<^  Rate,  V. 

SUPERIOR  AGENCY. 
Accident  from,  919.    Trespass,  II. 

SUPERSEDEAS. 
Of  order  of  removal,  342.  Poor,  XVI.  2. 

SURETY. 

L  Extent  of  responsibility. 

Declaration  against  surety  on  a 
bond,  which  recited  that  G.  had  been 
appohUed  derk  of  a  banking  compantf, 
and  it  had  been  acreed  that  G^  on  his 
appointment,  should  find  sureties  for 
his  fideUttf  and  honest  condnet  while 
in  the  service  of  the  bank ;  and  that 
defendants  hould  become  such  surety : 
condition,  that,  if  G.,  while  he  should 
continue  in  the  service  of  the  bank, 
should  faithfully  serve  them,  devote 
his  whole  time  to  their  business,  give 
such  attendance  as  the  directors  or 
managers  should  reauire,  keep  the 
secrets  &c.,  inform  the  directors  of 
whatsoever  should  come  to  bis  know- 
ledge respecting  the  business,  account 
for  and  pay  over  all  cash  &c.,  not  em- 
bezzle 5rc.,  and  in  all  other  respects 
skilfully  and  faithfully  conduct  himself 
as  one  of  the  clerks  of  the  said  bank, 
and  perform  all  the  duties  of  his  said 
oiHce  in  that  or  any  other  capacity, 
and  if  defendant  and  a  co-surety  should 
indemnify  the  bank  against  all  losses 
&c.,  by  reason  of  any  thing  done  &c. 
by  (r.  in  or  during  his  service,  the  ob- 
ligation should  be  void. 

Plea,  SLder  oyer,  that  before  any 
breach  of  the  condition,  to  wit  on 
January  lUh,  1836,  G,  was  duly  ap- 
pointed by  the  banking  company  to  be 
manager  of  a  branch  of  their  bank^aDd 


was  thenceforward  employed  b^  tliem 
as  such  manager ;  that  the  duties  and 
responsibilities  of  a  manager  were  much 
greater  than  those  of  a  clerk  as  in  the 
condition  mentioned,  and  the  office  of 
manager  other  than  and  different  from 
that  of  clerk;  that  G.  from  the  day 
aforesaid  ceased  to  be  such  clerk ;  and 
tliat,  while  he  continued  such  derk  and 
before  he  was  appointed  such  manager, 
be  well  and  truly  fulfilled  all  thmgs 
&c.,  and  the  Iwnk  suffered  no  Iom  &c. 
from  any  thing  done  or  omitted  by  G» 
in  or  during  the  service  at  in  the  con- 
dition mentioned,  and  before  he  was 
appointed  such  manager. 

Special  demurrer. 

Quatre^  whether  the  condition  made 
the  sureties  responuble  for  G.  in  the 
office  of  manager  as  well  as  that  of 
clerk.    But    • 

Held  that  the  plea  was  bed,  at  not 
shewing  conclusively  that  G.  had 
ceased  to  be  clerk  when  he  became 
manager,  to  that  no  breach  of  the  con* 
dition  could  have  happened  after  he 
became  manager.  Anderson  ▼.  7%onN 
ton,  271. 

II.  Discharge  by  change  io  firm,  703. 
Guarantee,  I. 

III.  Pleading:  exclusion  of  breach,  271. 
Ante,  I. 

IV.  Proof  in  bankruptcy,  48.  Bankrupt, 

11.  1. 

SURGEON. 

Army:   evidence  of  practuing  as,  690. 
Apothecary, 

SURPLUSAGE. 

I.  Rejection  of,  after  verdict,  79.   Bank' 
nq>t,l. 

II.  Improper  mention  of  unauthorised 
persons,  776.    Poor,  XV.  2, 

-  SURVIVOR. 

When  not  entitled  to  benefit  of  guarantee, 
703.     Guarantee,  I. 


TAKING. 

What  detention  b  not,  701.    Trespau, 
II. 
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TAX. 


TTTHE,  I.  n.  h  9* 


TAX, 
Parliamentary,  what  is,  148.    Bridget^  I. 

TENANT. 
Of  manor,  907.     Witneu,  I. 


TENDER. 

L  Replication  of  larger  sum  demanded 
ancl  refused,  insufficient. 

Plea,  in  debt  for  goods  sold  &C., 
never  indebted,  except  as  to  1/.  1 7i., 
and  as  to  that  a  tender.  Replication, 
that  a  larger  sum,  vue.  S/.  7#.,  mcluding 
the  said  ]/.  nt^  was  due  from  defend- 
ant to  plaintiff*  on  account  of  the 
causes  ot  action,  &c.,  and  that  before 
the  tender,  and  while  the  S/.  7#.  re- 
mained unpaid  plaintiff  demanded  of 
defendant  the  S/.  7f.,  which  included 
the  1/.  17<.,and  he  refused  payment. 

Held,  on  special  demurrer,  no  reply 
to  the  plea  of  tender.  Brandon  v. 
NewingtonfOlB, 

II.  Of  amends:  what  defects  in  pluntiff*s 
proceedings  it  does  not  cure,  662. 
Notice,  Vil.  1. 

TENEMENT. 
Rateable.    Poor,  VI.    Sewers,  I. 


THEATRE. 

Rateability  of  private  box,  204.    Poor, 
VI.  2. 


TIME. 

I.  In  which  irregularity  is  available,  425. 
Fierifaciaf. 

II.  In  examinations,  378.  588.  Poor» 
XXI.  2.  XXII.  4. 

III.  Treasurer  **  for  the  time  being,"  415. 
Loan  Society* 

IV.  Award  to  pay  costs  "immediately 
after  the  execution  of  the  award,"  how 
construed,  466.     Arbitration,  V. 

V.  In  pleading,  271.  Surett/,  h  406. 
Statute,  II.    679.  Pleadings  X. 

VI.  See  also  Lhmtationt,    Prescription, 


TITHE. 

L  Since stat. S&6W.4.e.  74. 1. 1.,  debt 
for  treble  value  for  not  setting  out 
tithes  under  stat.  9  &3  Ed.  6.  c.  13. 
1. 1 .,  cannot  be  maintained  where  the 
annual  value  does  not  exceed  \0l, 
Peyton  V.  WaUoUt  658, 

II.  Commutation. 

1.  T^tle  of  tithe-owner,  when  not  to  be 
disputed. 

On  a  hearing  before  the  assistant 
tithe  commissioner  appointed  to  ascer- 
tain the  amount  of  a  commutation 
rent-charge  under  stat.  6  St  1  W.A, 
c.  71.,  a  landowner  denied  the  right  of 
^.,  an  alleged  Uthe-owner,  to  rectorial 
tithe  on  his  lands,  asserting  that  they 
were  tithe  free.  The  assistant  com- 
missioner decided  that  B.  was  the 
owner  of  the  rectory,  and,  as  rector, 
entitied  to  the  said  tithe. 

Held  that,  on  a  feigned  issue  under 
sect.  46,  the  landowner  could  not  deny 
that  the  lands  were  subject  to  the  pay- 
ment of  tithe  to  B.,  for  the  purpose  of 
raising  the  question  of  titie  as  between 
B,  and  a  third  party.  Edwards  v. 
Bunbury,  885. 

2.  Feigned  issue  as  to  award  settling 
boundaries,  when  refused. 

Where  an  award  has  been  made 
under  the  Tithe  Commutation  Acts, 
n  W,A.  &  1  Vict.  c.  69.,  and  2  & 
5  Vict.  c.  62.,  settling  the  boundary  of 
a  parish,  and  is  removed  into  this  Court 
by  certiorari  under  sect.  3  of  the  former 
act,  the  Court  will  not,  as  of  course, 
order  a  feigned  issue  under  sect.  35 
of  the  latter  act,  at  the  instance  of  a 
party  dissatisfied. 

And,  where,  on  motion  for  a  feigned 
issue,  the  attorney  for  the  applicant 
stated  that  he,  the  attorney,  had  ex- 
amined several  documents  and  wit- 
nesses concerning  the  boundary-,  and 
believed,  from  such  examination,  that 
the  commissioner  had  included  in  parish 
A.  seventy  acres  of  land  belonging  to 
parish  B.,  deposing  also  that,  as  he 
was  informed  and  believed,  the  appli- 
cant, as  one  of  the  inhabitants  of  B., 
and  a  large  portion  of  the  landowners 
of  B,,  were  desirous  of  trying  by  such 
issue    the   validity  and   accuracy  of 


TlTLB,I.ILin. 

the  award,  and  whether  the  seventy 
acres  were  in  A,  or  B* : 

Held,  that  grounds  were  not  shewn 
on  which  the  Court,  in  its  discretion, 
ought  to  direct  an  issue.  Kcgina  v. 
Mertottj  895. 

TITLE. 

I.  or  tithe-owner:  when  not  allowed  to 
be  denied  in  feigned  issue,  885.  T^he, 
II.  1. 

II.  Of  grantor,  when  immaterial  to  power 
.   of  distress,  723.    Distress,  V. 

III.  Adverse  possession,  679.    Pleadings 

TOLLS. 

Mortgage  of  tolls  and  tolUiouses,  757. 
Tumpikcy  I. 

TORT. 
Case. 


TOWN  CLERK. 
Compensation,  285.    Statute,  XL.  4. 

TOWNSHIP. 

I.  Contribution  to  church  rate,  589.  599. 
602.     Church  Rate,  HI.  IV.  2.  V. 

II.  Summons  to   consider  church  rate, 
602.     Church  Rate^  V. 

HL  Maintaining  its  own  poor.     Poor. 

TRADE. 

I.  Public,  39.     Distress,  II.  1. 

II.  Exemption  of  materials  from  distress, 
39.     Distress,  II.  1. 

TRAVERSE. 

I.  In  pleading.     Pleading,  II. 

II.  Of  presentment  by  sewers*  jury,  984. 
Sewers^  I.  2. 

TREASURER. 

L  Order  to  pay  money  at  a  given  banker's 
to  the  account   of  treasurer,  is  an 


TROVER,  L  1. 
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*  order  to  pay  treasurer,  845.     Debt^ 
IL  1. 

n.  For  time  being,  413.    Loan  Soviet t/. 


TRESPASS. 

I.  Asportavit:    what  detention  insuffi- 
cient. 

Defendant,  claiming  a  sum  of  money 
as  due  to  him  from  pmintifiT,  his  lodger, 
locked  up  plaintiiTs  goods  in  a  room 
which  he  neld  of  defendant,  and  in 
which  plaintiff  had  put  them,  kept  the 
key,  and  refused  plaintiff  access  to 
them,  saying  that  nothing  should  be 
removed  till  defendant's  bill  was  paid. 

Held,  not  such  a  taking  of  the  goods 
as  would  sustain  an  action  of  trespass. 
Hartley  v.  Moxham,  701. 

II.  Defence  under  General  Issue. 

In  trespass  for  driving  defendant's 
cart  against  plaintifl^  throwing  him 
down,  and  wounding  him,  defendant 
cannot  shew  under  Not  guilty,  that 
there  was  no  negligence  on  his  part, 
but  that  plaintiff  accidentally  slipped 
from  the  pavement,  and  defendant  un- 
intentionally drove  over  him. 

Unintentional  accident,  arising  from 
superior  agency,  would  have  been  a 
defence  admissible  under  that  issue. 
Hail  V.  Fearnlcy^  919. 

III.  In  particular  cases. 

1.  Improper  seventnce  and  asportavit 
of  fixtures  :  trespass  or  trover,  961. 
Distress,  II.  2. 

2.  Distress  for  too  much,  984.  Sewers, 
I.  2. 

3.  In  execution  of  judgment,  984. 
Sewers,  I.  2. 

IV.  Measure  of  damages. 

For  digging  coals  in  plaintiff's  mine, 
278.     Mines,  I. 

TRIAL. 
Notice  of. 

In  sessions'  cases,  437.    Appeal^  I. 

TROVER. 
I.  Conversion. 

1 .  By  using  implements  under  a  con- 
tract before  the  expiration  of  re- 
quisite previous  notice,  734.  Zrtni,  J. 
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S.  Bv  refusing  to  give  up  goods  wrong- 
fully seizecTunder  process,  3 1 0.  HtU' 
band  and  Wife, 
3.  Not  by  refusal  of  qualified  demand. 
Bailee  of  a  gun  overcharged  and 
burst  it.     The  owner  required  him 
forthwith  to  deliver  it  back  m  the  tame 
good  plight  in  which  he  received  it. 
Bailee  rdtised  to  do  the  repair,  and, 
the  gun  not  having  been  returned,  the 
owner  brought  trover. 

Held,  that  the  refusal  to  comply 
with  a  demand  of  re-delivery,  oualined 
as  above,  was  not  of  itself  eviaence  of 
a  conversion.  Rmhwortk  v.  Taylor^ 
699. 

II.  For  fixtures  distrained  for  rent  arrere, 
961.     JDistreu^  II.  8. 

III.  Against  husband  and  wife,  310.  Hut^ 
band  and  Wife. 

IV.  Pleading:  there  may  be  a  new  as- 
signment, 734.    Lien,  I. 

V.  Evidence :  of  conversion  by  wife,  310. 
Hutband  and  wife. 


TRUSTEE. 

Under    statutes    local    and    personal, 
public. 

I.  Oath  when  essential,  845.    D&bt,  II.  1. 

II.  What  entries  sufficient  evidence  of 
trustees  being  sworn,  845.    Debt,  II.  1. 

III.  Books  how  kept  and  signed,  845. 
Debt,  IL    1.873.     Evidence,  XILS. 

IV.  Calls  by,  845.    Debt,  II.  1. 

V.  Orders  by,  845.    Debt,  11.  1. 

VI.  Evidence  of  their  proceedings,  845. 
Debt,  II.  1.    873.  Evidence,  XII.  5. 

VII.  May  be  estopped  by  his  acts  as 
such,  757.     Turvpike,  I. 

TURNPIKE. 

I.  Ejectment  by  second  mortgagee :  es- 
toppel. 

Trustees  of  a  turnpike  road  under 
the  authority  of  a  local  act  and  of 
Stat.  3  G,  4.  c,  1S6.,  borrowed  money 
on  mortgages  of  the  tolls  and  toll 
houses  to  several  parties,  each  mort- 
gage respectively  purporting  to  convey 


8uch  proportion  of  the  tolls  and  booses 
as  the  sum  secured  bore  or  should  bev 
to  the  whole  sum  charged  or  to  be 
charged  on  the  credit  of  the  tolls. 

Held^  under  stat.  3  G.  4.  r.  126.  s. 
49.,  that  the  interest  vested  in  a  first 
mortgagee  by  such  conveyance  cfid  not 
prevent  a  second  mortgagee  from  bring- 
ing ejectment  for  the  tolls  and  toU- 
houses,  on  his  own  single  demise ;  but 
that  he  might  recover  in  such  action, 
holding  all  that  he  recovered,  after 
satisfaction  of  his  own  claim,  in  trust 
for  the  other  mortgagees. 
^  A  bridge  act  (9  G.  4.  c.  c.)  aatbo- 
rised  commissioners  to  borrow  money 
by  way  of  mortgage  of  the  bridge  and 
the  tolls  thereof;  and  enacted  that 
the  several  fnortpagees  should  be  en- 
titled in  proportion  to  their  interest, 
and  without  preference  by  reason  of 
priority.  The  commissioners  executed 
two  mortgages,  one  later  in  liate  than 
the  other.  The  later  mortgagee  hav- 
ing brought  ejectment  against  ue  com- 
missioners: Held,  that  the  commit 
sioners  were  estopped  frovk  settii^  op 
the  fact  of  an  earlier  mortgage  to 
defeat  the  legal  estate  of  tbe  lessor  of 
the  plaintiff!  Doe  dem,  \Vation  v. 
Pen/old,  757. 

II.  When  afiected  by  railway,  588.  BaU' 
way,L  1. 

UMPIRE. 
Arbitration. 

USER. 

I.  As  of  right:  interruption  :  cessert  581. 
Prescription,  I. 

II.  Under  contract  before  expiration  of 
notice  required  by  the  contract  is  a 
conversion,  734.    Lien,  I. 

III.  Usual  clauses  for,  in  contracts  for 
public  works,  734.    Ztm,  I. 

VALUE. 
Rateable,  242.    Poor,  VL  3. 

VARIANCE. 
I.  In  pleading. 
!•  Not  by  omitting  power  of  revoca- 
tion, 194.     GuMtanieey  II. 
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2.  In  immaterial  allegation,  79.  Bank' 
nipt,l. 

II.  In  proceedings. 

1.  Between  incipitur  and  fi«  fa.,  495. 
Fieri  Faciat. 

9.  Between  incipitur  and  judgment, 
425*    jF^rt  Facias. 

5  Between  declaration  filed,  and  de^ 
claration  on  judgment  roll,  425. 
Fieri  Faciat, 

III.  In  name  of  parish,  800.    Poor,  XIV. 
11. 


VENDORS  AND  PURCHASERS. 

FiasT,  ofland. 

I.  Misrepresentations. 
1.  By  agent. 

Defendant,  being  owner  of  a  house, 
employed  an  a^ent  to  sell  it.  The 
agent  described  it  as  free  from  rates 
and  taxes,  and  did  not  know  it  to  be 
otherwise :  but  it  was  in  fact  liable  to 
certain  rates  and  taxes,  as  the  defend- 
ant knew.  On  the  faith  of  the  agent's 
description,  plaintiflT  bought  the  house. 
Held,  that  plaintiff  might  maintain 
case  for  deceit  against  defendant; 
though  it  did  not  appear  that  defend- 
ant had  instructed  the  agent  to  make 
any  representation  as  to  rates  or  taxes. 
Fuller  V.  fViiton,  58. 

S.  What  does  not  amount  to. 

Declaration,  in  case  for  deceit,  stated 
that  defendant  being  lessee  of  cer- 
tain premises,  agreed  to  sell  them  to 
plaintiff)  and  nlaintiff  agreed  to  pur- 
chase them  or  her,  for  the  residue  of 
the  term,  and  they  were  assigned  to 
plaintiff  accordingly.  That,  at  the 
times,  &c.,  the  premises  were  held  by 
a  tenant  of  defendant  at  the  rent  of 
100/.  a  year,  but  charged  with  16/.  a 
year  for  rates  and  taxes,  which  the  te- 
nant paid,  and  was  at  liberty  to  deduct 
out  of  the  rent :  all  which  defendant 
knew,  but  plaintiff  did  not,  as  defend- 
ant also  knew :  that  defendant,  at  the 
times  &c,  deceived  plaintiff  and  fraud- 
ulently represented  to  him  that  the 
premises  were  let  at  100/.  a  year,  clear 
of  taxes  and  rates,  and  concealed  from 
him  that  the  rent  was  subject  to  the 
said  deductions :  that  plaintiff  was  in- 


duced by  the  representations  and  con- 
duct of  defendant  to  take  the  assign- 
ment :  and  that  defendant  by  means  of 
the  premises  &c.  deceived  plaintiff,  and 
induced  him  to  purchase  &c.  at  a  larger 
sum  than  he  otherwise  would  have 
paid.    Plea,  Not  guilty. 

Special  verdict  stated  that  defendant 
knew  of  the  above  deductions,  which 
were  made,  by  agreement,  from  the 
rent.  That  she  desired  W^  her  attor- 
ney, to  instruct  plaintiff,  an  auctioneer, 
to  prepare  particulars  for  sale  of  the 
premises,  and  referred  W.  for  informa- 
tion to  a  person  having  a  lien  on  the 
premises,  who  told  IV,  that  the  rent  was 
100/.  a  year.  That  W.  asked  no  ques- 
tion about  rates  and  taxes,  assuming 
that  the  tenant  paid  them,  as  the  prac- 
tice was  in  London^  where  the  premises 
were  situate.  The  defendant  did  not 
further  interfere.  That  W.  not  know- 
ing that  defendant  paid  the  rates  and 
taxes,  instructed  plaintiff  that  the  pre- 
mises were  held  by  a  tenant  at  looi,  a 
year,  but  never  described  them  to  him 
as  clear  of  rater^nd  taxes,  or  author- 
ised him  so  to  represent  them.  That 
plaintiff  drew  up  a  particular  for  the 
sale,  stating  the  premises  to  be  let  at 
100/.  ••  clear  of  rates  and  taxes."  That 
W.  saw  the  particular,  but  did  not  cor- 
rect it,  because  he  thought  it  true; 
and  that  W.  thought  it  plaintiff's  duty 
to  inquire  into  the  outgoings  when  he 
was  employed  to  make  the  particular. 
I1iat  the  premises  were  put  up  to  sale 
and  bought  in,iind  plaintiff  then  took 
them  himself,  and  they  were  assigned 
to  him.  That  neither  W.  nor  plaintiff 
knew  of  the  agreement  for  a  deduction 
from  the  rent  till  after  the  assignment 
and  payment  of  the'purchase  money ; 
and  that,  at  the  times  of  such  assign- 
ment and  payment,  plaintiff  believed 
the  premises  to  be  let  at  100/,,  clear  of 
rates  and  taxes. 

Held  that,  on  this  finding,  it  did  not 
appear  that  defendant  had  been  guilty 
of  any  actual  fraudulent  representation 
or  concealment,  or  had  authorised 
anjr:  that  if  fK.,  as  her  agent,  had  be«n 
guilty  of  fraudulent  representation  or 
concealment,  she  would  herself  have 
been  liable :  but  that  no  such  misfea- 
sance by  IV.  appeared  by  the  verdict : 
and  therefore  that  defendant  was  enti- 
tled to  judgment.    fVifiomy.FuUer^es. 
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Second  :  of  goods. 
IL  Statute  of  frauds. 

1.  Delivery,  48J.    CarrierpL 

S.  Acceptance:    by  selecdng  camer, 

485.     Carrier^  I. 
5.  Acceptance :  after  action  brought, 

Morgan  v.  Syket,  dted,  486. 
4.  Nonstatement  of  price*     Morgan 
▼.  SykeSf  dted,  486. 

III.  Vesting  of  property. 

On  unugned  order  in  general  terms, 
485.     Carrier,  I. 

IV.  Implied  promise  on  executed  con- 
tract, S54.    Wammfy. 

VENUE. 

In  .action  aoainst  police  magistrate,  997. 
JutUcc,  ll.  5. 


VERDICT. 

I.  Pleadings  good  after,  79.  Bankrupt,  I. 
194.  Guarantee,!!. 

II.  Of  sewers'  jury,  984.    Sewers,  I.  3. 


VESTRY. 

I.  Monition  to  meet  and  lay  rate,  589. 
C/iurch  Rate,  111. 

II.  Act  of  churchwardens  and  minority, 
589.     Church  Rate,  111. 


VIDEUCET. 

Allegations  under,  79.  Rankrupi,!,  194. 
Guarantee,  II.  i271.  Surety,  I.  679. 
Pleading^  X. 


VOTING  PAPER. 

At  election  of  town  coundllors,   143, 
Statute,  XL.  ?. 


WAIX^R. 

By  description  in  declaration,  961.   Dis* 
trett,  II.  S. 


WARRANT. 

I.  Distress,  for  too  much :  trespass,  984. 
Sewers^  I.  2. 

II.  Civil  or  criminal,  825.  Habem  Cor- 
pus, IL 

WARRANT  OF  ATTORNEY. 

Filine:  onus  of  proof:  setting  aside 
judgment. 

^uere,  whether  judgment  signed  on 
a  warrant  of  attorney  without  filing 
the  original  warrant  as  required  by 
Reg.  Gen.  Mich,  4S  G.  3.  be  absolutdy 
void? 

A  warrant  of  attorney  was  executed 
on  6th  October  1854,  judgmeot  signed 
in  B.  R.  on  the  8th,  and  a  fi.  fik  issued 
and  executed  in  March  1842.  The 
defendant  becoming  bankrupt  in  Apr^, 
his  assignees  obtained  a  rule  nisi  for 
setting  aside  the  judgment  and  execu- 
tion. On  inquiry  made  before  movinf 
for  the  rule,  no  origUial  wairant  of 
attorn^  could  be  found  in  the  War- 
rant of  Attorney  Office,  but  only  a 
copy,  with  copies  of  the  dcfhwince 
and  affidavit  m  execution.  The  judg- 
ment paper,  however,  bore  the  stamp 
used  by  the  derk  of  the  Warrant  of 
Attorney  Office,  to  denote  that  the 
original  warrant  had  been  filed;  and 
the  clerk  himself  could  give  no  ex- 
planation except  that  a  copy  must  have 
been  imposed  upon  him  for  the  ori- 
g^inal.  The  attorney  employed  at  the 
time  of  signing  the  jud|ment  had 
ceased  to  act  for  the  plaintiffi 

Held  that,  under  these  drcum- 
stances,  it  lay  upon  the  party  impeach- 
ing the  judgment  to  shew  that  the 
irregularity  had  been  caused  by  some 
fault  in  the  nlaintiff  or  his  attorney, 
and  not  by  the  mistake  of  an  officer 
of  the  Court.  And,  this  not  appear- 
ing, the  rule  was  discharged.  Jamet  v. 
Reward,  948. 


WARRANTY. 

Executed  connderation :    implied    pro- 
mise. 

Declaration  stated  that,  in  consider- 
ation that  plaintiff  had  bought  a 
horse  of  defendant,  defendant  promised 
that  the  horse  was  free  from  vice;  but 
it  was  vidovB. 


WAY. 

Held  bad  in  arrest  of  judgment :  for 
that  the  executed  consideration,  being 
laid  without  a  request,  did  not  raise 
by  implication  of  law  the  promise 
charged  in  the  declaration,  ana  would 
not  have  supported  such  promise  even 
if  express.    Rotcorla  v,  Thomas^  S54. 


WAY. 
Highway.    Railway.     Turnpike. 

WIFE. 
Huiband  and  Wife, 

WILL. 

I.  Attestation. 

1 .  A  will,  made  after  stat  7  fF.  4.  &  1 
Vict,  c.  26.  came  into  operation,  was 
attested  by  one  witness  in  his  own 
Iiandwriting,  and  he  also  held  and 
guided  the  hand  of  a  second  witness, 
who  could  not  write  or  read ;  and  in 
this  way  the  second  witness's  name 
was  written  as  attesting  witness.  The 
testator  had  desired  the  two  to  attest. 

Held  a  sufficient  attestation  under 
sect.  9.    Harrison  v.  Elvin,  117. 

2.  Of  codicil  republishing  revoked 
will,  177,    Poti,  IL 

II.  Republication. 

A  will  of  lands  made  before  January 
ist,  1838,  and  revoked,  may,  under 
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Stat.  7  W.A.&  1  rtct  c.  26.  secU.  9 
and  34.,  be  republished  afler  that  day 
by  a  codicil  attested  by  only  two  wit- 
nesses.   Andrews  v.  Turner,  177. 

III.  Construction.    Devise, 


WITNESS. 
I.  Interest. 

The  lessor  of  the  plaintifl^  in  an 
action  of  ejectment  commenced  before 
Stat.  6  &  7  Vict.  c.  85.,  claimed  land 
as  lord  of  a  manor,  and,  to  shew  that 
the  land  in  question  was  part  of  the 
manor,  called  tenants  of  the  manor,  to 
prove  that  they,  being  entitled  to  com- 
mon on  the  wastes,  had  exercised  a  right 
of  common  on  the  land  in  question. 

Held,  that  they  were  incompetent 
from  interest ;  though  their  names 
were  indorsed  on  the  record,  under 
Stat.  5  &4.  W.  4.  c.  42.  M.  26,  27. 
Doe  dem.  Pye  v.  Bramweil,  307. 

n.  What  documents  he  must  produce, 
609.    Evidence,  X. 

WORKHOUSE. 
Pages,  215.  525.     Poor,I.V. 

WRIT. 

I.  In  execution;    variance  from  judg- 
ment, 425.    Fieri  Facias. 

n.    Unexecuted  rule  to  return,  322. 
Capias. 

III.  Against  the  person.   Capias.  Habeas 
Corpus. 
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